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n. INDEX. 

ATKINSON V, COLE-.(Eqoitt, r. 63.) 

In a suit instiluted for discorery and relief, in regard to a lost Bill of 
Exchange, without an affidavit of the loss, the plaintiff may, under the common 
order to amend, supply the defect, by addinjv such afH lavit, and a motion, 
therefore, to take an affidavit so added, off the file, on the •ground of irregularity, 
Avas dismissed. 

0A8E8 CITED. 

Staughton v. Summers, 2 Fowl. Ex, Pr. 339 ; Walmsley v. Child, 1 Ves. 
341 ; Whitechurch w. Golding, 2 P. Wra. 641 ; Pritchard v. Draper, 1 R. & 
M. 197 ; Storey *8 Eq. Jur. vol. 1, sec. 83, 88 ; Hook v. Dorman, 1 S. & St. 
227 ; Crosse t;. Bedinfield, 13 Sim. 35 ; Bignold v. Andland, 11 Sim. 24 ; 
Sloggett V. Collins, 13 Sim. 456. 



SAME V. SAME.— (p. 70.) 
What is considered impertinence 

CA8BS CITBD. 

King V. Teale, 7 Price 278 ; Dupont v. De Tastct, 1 P. & R., 489 ; 
Storey's Eq. PI. sec. 267 5 Woods v. Woods, 10 Sim. 179 ; Attorney-General 
V. Rickards, 1 "^hil. 383, 12 CI. & Fin. 30 ; Tench v. Cheese, 1 Beav. 571 ; 
Byde V. Masterman, Cr. & Ph. 265. 



BOND V. MELDRUM.— (r. 55.) 

1. An agreement in these words : — " I promise to pay Mr. T. Bond, the 
** sum of JB200, when he obtains the transfer of the Sqaatting License for 
'' Water Valley, giving 14 days notice ; failing of payment, I promise him 
** the Punt, or the House at the Ovens* River ;" — cannot be declared on as a 
promise, independently of the stipulation regarding the Punt, &c., that part 
being a qualification of the preceding. 

2. Evidence of the intention of the parties is not admissible in an 
agreement so worded, 

OASES OITKD. 

Miles V. Sheward, 8 E. 8 ; Clarke v. Grey, 6 E. 564 ; Cottril v. Cuff, 4 
T. R. 285 ; Helps v. Winterbottom, 2 B. & Ad. 431 ; Roberts v. Peake, 1 Bur 
322 ; Chippendale v. Thurston, 4 C. & P. 98 ; Penny v. Porter, 2 E. 2 : 
Tanner v. Smart, 6 B. &^ C. 602 ; Latham v. Rutledge, 2 B. & C. 2o ; Tempest 
V. Rawlins, 13 E. 20 ; Hughes v. Barker, 8 M. & W. 244 ; Rose v. Sims, 1 
B. & Ad. 522 5 Hart «. Broadftot, 8 D.206; Smith v. Jeffreys, 15 M. & W. 
561 ; Saunderson v, Griffiths, 5 B. & Cr. 909 ; Churchill v. Wilkins, 1 T.R. 
447 i Guthen v. Lynn, 2 B. & Ad. 732 ; Hand v. Burton, 9 E. 349. 



INDEX. Hi. 

COWELL V. KIDDLE.— (f. 27.) 

A plaintiff may elect to bo nonsuited at any time before the jory hare 
delivered their verdict. 

CASES CITED. 

Anderson w. Shaw, 3 Bin?. 291 ; Gutteridgo v. Smith, 2 H. Bl. 374 ; 
Roscoe on Ev. (Ed. 1814), p. 183. 



CURLEWIS V. CAMPBELL.— (f. 3.) 

What are the proper facts for the consideration of jartes in determining^ 
^qaestions of disputed occupations on squatting runs. 



DOE DEM. WATTS v. HAMILTON.-(p. G4.) 

The 36th Rulo of this Court, requiring a map to be filed in actions of 
ejectment will not prevent the lessor of the plaintiff from havings a verdict, 
although no map has been filed, the effect of the Rule, if complied with, being 
merely to exclude any other evidence of the identity of the premises. 

C48BS CITBD. 

Doe d«m. Greaves ▼. Raby, 2B. & Ad. 984 ; Doe d«m. Fleming f. 
Armfield, 1 D. N. S. 330 ; Doe dem^ Parr v. Roe, 1 Q. B. 700 ; Breckon v. 
Smith,.! A. & E. 488. 



EXPARTE CHARLES KEAREY AND JOHN EVELTN.-(f. 49.) 

Where a warrant of commitment to gaol for not paying a fine, is only 
justified after default In payment has been made, or after an insafiicient distres^i, 
those facts should appear on the warrant, or the prisoner will be entitled to 
his dischargo on Habeas* 

CJLEES CITEB. 

Rex. u. Taylor, 7 D.& R. 622 ; In re Fletcher, 1 D. & L. 730 ; Reg. v. 
King, 1 D. ^ L. 721 ; Ke Reynolds, 1 D. & L. 846 ; Rex. v. Mellon, 2 D. 173 ; 
Daniel v. Phillips, 1 C. M. & R. 674 ; Wilkins v. Wright, 2 C. & M, 191 ; 
Queen v. Tordoft, 5 Q. B. 933 ; Re Boothroyd, 15 M. & W. 1 • Re Gray, 2 
D. k L. 544 ; Reg. v. Lewis, 1 D. & L. 822 ; Rex. v, Arnold, 5 T. R. 353 ; 
Rex. V. Hawkins, Fort 276 3 Rex. v. Chandler, 1 Ld. Ray 545 ; Rex. v. 
Whitelock, 1 Str, 263. 



FAWNS V. LEACH.—(p. 62.) 

1. The return to a Commission for the examination of witnesses, should be 
certified by the Commissioners, so as to shew that they had acted under and 
executed it ; and the names of tl^e Commissioners written at the foot of the 
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3r. INDEX. 

depositions, and superscribed on ibe enrelopet enclosing the Commission, is 
not sufficient for that purpose. 

2. It should appear also from the return that the witness was sworn 
before the Comnuisioner. 

0A8S8 CITID. 

Atlcjns V. Palmer, 4 B. & Al. 377 ; Clay y. Stephenson, 7 A . & E. 185. 

HARRISON I . JONES.-(p. 37.) 
Plaintiff and defendant haying agreed to exchange horses, if after • 
week's trial, they should be satisfied with each other's horse, the former being 
dissatisfied, returned defendent's horse, who» howeyer, refused to return 
plaintiff's horse, on the ground that his own had been kept more than a 
week. Held that, whether returned after the week or not, plaintiff was 
entitled to recoyer back his own horse in troyer, the contract neyer haying 
been completed so aa to yest the property of plaintiff's horse in 
defendant* 

OASIS CITBD. 

Street v, Blay, 2 B. & Ad. ; Gomperty o. Denton, 3 Tyr. 232 ; Toung 
V. Harris, 2 Tyr. 177 ; Watts v. Jodd, 5 M. & Gr. 59S. 



HAWE y. SAWYERS.— (F. 14.) 
A lodger at an Inn seeking to justify a noise and disturbance therein, 
on the ground of the landlord's refusing him a light, must show under what 
ciscumstancee the light was reqiured, and a replication to a plea stating suoh 
noise and dishirbance In answer to a declaration in trespass, for turning 
the lodger out of doors^ held ill, on demurrer, for not showing such 
eircumstanoes. 

eiSBB OtTBD. 

Oaks V. Wood, 2 M. & W. 791 ; Fell v. Knight, 6 M. j- W. 269; 
Hawthorn v, Hammond, 1 C. & K. 404. 

HOGAN V. MILLER-*(p. 20.) 

1. In trespass for expelling plaintiff from house and premises, a plea of 
justification under 11 Vic. No. 2 (adopted from 1 & 2 Vic. c. 74) is bad, if 
it does not state that the defendant was entitled to the immediate reversion 
of the premises, at the expiration of the alleged tenancy. 

2. A replication trayersing the determination both of the term and the 
tenancy mocio etjbmia is not too large a traverse. 

CASBS CITED. 

Goram v. Sweeting, 3 Sann. 207, (a) ; Stubbs v: Lainson, 1 M. and W. 
728 ; Moore v. Bodcott, 1 B. N. C. 823 ; Thurmau v. Wild. 11 A. & E., 463 ; 
Reynolds v. Blackburn, 7 A. & £.-161 ; Beadsworth v. Torkington, 1 Q.B. 
782 ; Branton v. Hall, 1 Q.B. 792; Edmund v. Pininger, 7 Q.B. 558 ; Eden v. 
Turtle, 10 M. ft W. 635 ; Darlington v. Pritchard, 4 M. ft Gr. 783 ; Jones 
V. Chapman, 14 M. ft W. 124, 2 D ft L 207. 



INDEX lr. 

SAME V. SAME— (p. 39.) 

In an aclion of trespoafl Q. C. F., ander the 3rd Sec. of the 11th Tie. No. 
2, to which not guilty only is pleaded, the obtaining of the warrant mentioMd 
in that section, is not the only fact put in issue; bat the plaintiff most also 
proFc that the defendaat, at the time of obtaining such warrant, was not 
entitled to possession of the premises. 

2. Sen^ls that the action of trespass giren by the abore section means 

treij>cti$on the cote. 

CASBS omn. 

Darlington v. Pritohard, 4 M . A Or. 794. 



SAME V. SAME AND OTHERS-(f. 72.) 

An exparte Injnnction may be dissolred on order nisi or by motion ; and 
whether all the defendants hare answered or not. 

CiSBS eiTBD. 

Thompson v, Geary, 5 Bear. 131 ; Strathmore v: Bowes, 1 Cox. 163 j 
Joseph V, Donbleday, 1 V. 6 B. 497 ; Lewis v. Smith, 7 Beav. 470 ; Naylor 
V. Middleton,8 Sim. 396 ; Smith v. Cleaaby,10 Sim. 91 ; Creasy o. Bearer, 

13 Sim. 90. 



RE WILLIAM JENNINOS-(p. 4.) 

1. A warrant of commitment under 9th G. 4. o. 31. sec. 27 (Cal. Stat. 
317) need not state the application ef the fine. 

2. Alterations in the copy of a commitment eamiot be made the ground 
of objection to the commitment itself, 

CABU CITXD. 

Reg. V. Tordoft, 5 Q.B., 933 ; Bex. v. Rogers, 1 1>. & R. 156 ; Resr. v. 
Cha]iey,6 D. 281 ; Rex. v. T»ylmr, 7 D. 6 R. 623 ; Beg. t. King. ID.ithz 
724. 



LILBURNE t;. U£ARNDEN..(f. 68)^ 
An order to bold to ball is a nullity, if no time b^ expressed therein^ 
within wUiob the writ is to be issued ; or if the defisodant be ordered to be 
held te bail for a sum eoBceeding the amount of debt or damages swom to« 



LnriNGSTONE V. PURCELL^ AND ANOTHER— (f. 16.) 

A sale of sheep ^ With a right of station" must be construed to 
mean an agreement to give possession of statiosi and not to transfer any right 
or title thereto. 

CASKS CITBn« 

Beyerley v, L, G, C, 6 A. * E^ 837-8, 



-*5. 1"NDEX. 

M*CLAREN u. KENT Y— (p. 8.) 

1. Two aclions by same plaintiff aj^ainst same defendant, on causes of 
action wiiich might have been joined in one suit, ordered to bo consolidated 
without any special affidavit by defendant. 

2. If the wrong Attorney be serTed with a summonsj he has no right to 
appear. 

VA8B8 CFTBD. 

Jones V. Hay, 1 M. & Gr., 390 ; Beaton v, Praid, 1 Smith, 423 ; 
Hollingsworth v, Brodrick, 4 A. & £., 646 ; Booth v. Payne, 1 D.N.S., 348 ; 
Cecil V, Briggs, 2 T. R , 639. 



M*LACHLAN v. ROSTRON— (p. 28.) 

1. A Judgment signed nunc pro tunc will take effect by relation, so as to 
enable the Judgment creditor, in the erent of the debtor's iosolFoncy to ante- 
date his debt, and thereby render voluntary payments to other creditors, a 
fraudulent preference. 

2. The Insolvent himself may be called to prove the amount of his debts 
at a particular time. 

3. In trover, for Bill of Exchange, the plaintiff is entitled to receive the 
full amount as damages, although it appears on the record to be in the hands 
of defendant, unindorsed by the party from whom he received it. 

CASKS CITSD. 

B^chor V. Brake, 2 C. & K. 658 ; Butler v. Baker , 3 Rep. 29 ; Thompson 
i;. Leach, 2 Yen. 200. 



PAYNTER V. MILLER.-(p. 10 ) 

A plea In trespas* justifying the taking of cattle under an assignment by 
a stranger, is bad on general demurrer. 



(RE PEILLIP PHILLIPS.-P. 32.) 

In considering the propriety of granting an Insolvent his certificate, his 
whole conduct is to be regarded without reference, merely, to legal conclusions ; 
and if the Commisuoner refuse it the Court will not set aside his decision^ 
unless it sees beyond all doubt, that his deci^on should have been otherwise. 



PLUMMER V, HlND3.-(p. 61.) 

Where counsel attended at Chambers to oppose a summons, whieh is 
ordinarily granted, held that the Deputy Registrar had properly disallowecl his 
fee on tajiation. 



INDEX. ▼ii. 

RALEIGH V. LIVINGSTONE.-(p. 6.) 

In trespass Q.C. f., where the only pleas are not eruHty, and not possessed, 
B verdict for plaintiff with one farthing damages, entitles him to costs. 

CASES CITED. 

Hughes V. Hughes, 1 Tyr. & Gr. 4 ; Burrow v. Quirk, 2 Knapp 79 ; 
Dunnage v, Kemble, 2 CM. & R. 663 ; Smith v. Edwards, 4 D.P.C. 629 
Patrick v. Colerick, 7 D.P.C. 202; Jones «. Thomas, 11 A. & E. 193 
V^hittingtdn v. Boxall, 5 Q.B. 139 ; Pnriiell v. Young, 3 M. ft W. 206 
Harrison v. Dixon, 12 M. & W. 142. 



SAME V. SAME.— (p. 27.) 

An order obtained under the 27th sec. of the 4th Vic, No. 22, not having 
been drawn up by the party at whose instance it was asked, the opposite 
^arty obtained a Rule on the first day of term, that a copy of the Order 
should be made a Rule of Court. Held that snch Rule was irregularly 
obtained, and set aside accordingly. 

CASES CIT21>. 

Thomas v, Philby, 2 D. P C. 126. 



SAME V. SAME.~(p.68.) 

An order to postpone a trial in vacation does not require the authority of 
4th Vic, 19o. 22, sec. 27, and may, therefore, be enforced by either party, 
without confirmation, on the first day of the ensuing term. 



RANKIN V. BOURSIQUOT.— p. 42.) 

To a plea of jaatification under the Colonial Libel Act, II Vic, No. 13, 
'ec 4. Dk JnjuriA is a proper replication. 

CASES CITED. 

* 

Mitchell V. Craig, 10 M. & W. 368 ; Scott v. Chappellow, 4 M. & Gr. 
3365 Cooper V. Garbett, 1 D, & L. 976. 

SAME V. SAME.— (p. 69.) 

In taxing costs, it is for the Deputy-Registrar to determine whether 
more witnesses or documents than necessary have been employed ; and his 
taxation of items in reference thereto, will not bo reviewed, uuless the Court 
sees it to be manifestly erroneous. 

CA8B OlZJin. ' 

Skelton v, Sewurd, 1 D, 411, 



viK. INDEX. 

RE RIDDLE St PA YNE.-(f. 44 ) 

Under the Summary Ejectment Act, 11 Vic, No. 2. A, bj his Attorney^ 
applied for a warrant to eject B, the alleged tenant of A. No body 
appearing on the part of B, the justices said, after hearing the case, they 
would order a warrant to issue, but in consequence of certain informatioa 
subsequently made to them, they declined to sign the warrant, but offerred 
to rehear the case, and appointed a day for that purpose. A mandamus 
under these circumstances, to command the justices to issue a warrant, was 
refused. 

CABB8 CITED. 

Queen v. E. C. R. Company, 10 A. & E. 545 ; Rex v. M. of Staf., 3T* 
R, 846 ; R. N. W. Comp,'5'A. & E. 372 ; R. v. Canterbury, 8 E. 29 ; R. w. J. of 
Eyre, 2 D. & R, 172 ; R. C. of Eyre, 2 T. R. 386 ;'R, M. of Axbridge Cowp. 
523 ; R: v. SUf. 3 A. & E. 25 ; R: v. Jottum, 3 T. R. 575 ; Expte. B. Comp. 
7 D, P, C, 614. 



SUITON V. PAYNTER-(p. 30.) 

The Court will not call upon an Attorney to answer the matters of an 
affidavit, where the conduct complained of amounts to no more than what 
might be considered a breach of Trust in Equity. 

CASES CITED;. 

Goodwin v. Gosnell, 2 Col 457; Re Martin, 6 Bear., 337; Re Webb». 
2 D. & L. 932. 



TURNBULL & ANR. v, B0XALL.-(p. 67.) 
Where a Capias was filled up, returnable ''immediately after the 
etseeution thereof" held to be in Tiolation of the 3l8t Rule of this Court, and 
therefore set asidet 

CASES CITED. 

Hodgson V. Mee, 3 A. & E., 765. 



URQUHART v. COOKE.-(p. 23.) 

Defendant having obtained in vacation, an order for postponement of 
trial, on payment of plfuntiflfs costs then incnrredi did not draw up his order, 
but the plaintiff nevertheless was- unable to bring on his cause. The order 
purported to be granted under the 4 Vie: No. 22, Sec. 27, in consequence of 
which the plaintiff moved on the 1st day of term that he might be allowed to 
d raw up the order nunc pr9 tunc, and that it might be directed to continue 
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INDEX. ix. 

in force after the first day of the term, field that the Court could gi?e no 
Talidity to the order under the 4 Vic. No. 22, Sec, 27, but, under the 
circumstances, made the Rule ahsolate for payment of the plaintifiTs costs of 
postponement^ according to the terms of the order, 

GAaBS OITKD. 

Expte V. Joy, 3D. P. C. 342 ; M'Dougal v. Ellis, 3 A. & E. 813 ; Moor 
«. Kerr, 3 Shad. 47; Higgins v. ISiohoUs, 7 D. 654; Doe v. Lord 
6 D. 256. 



WILLIAMSON V. MILNE AND ANR.-.(p. 77.) 

A defendant has a right to inspect any document in the hands of plaintiif, 
for the purpose of pleading, if it be one in which defendant has, or may haTO 
an interest, but the plaintiff will not be ordered to produce it at tho 
trial 

CABBS CITSD. 

Sterens v. M. of Berwick on Tweed, 4 D. 278 ; Smith t^: Winter, 6D: 
909 ; Street v; Brown, 6 Taun 302 ; Stedman v. Arden, 15 M. and W. 587 
4D. and L. 16 ; Woohoor v. Devereux, 9 D. 672 ; Gooddiff v. Fieldcn, 14 
M. and W. 4, 2 D. and L. 661 ; Radcliff v. Bloasby, 3 Biog. 148 ; Goater «. 
Nunnely, 2 S(r. 1130. 



EXTRACT FROM JUDGE'S ClTAllGE TO JURY, Otii AUGUST, 1848, 

IN CURLEWIS r. CAMPBELL. 

Note. — The following is inserted as containing an reposition of the principles 
laid down by His Honor, as applicable to all cases of trespass iu 
regard to tho question of possession. 

" In cases of trespass to runs, the question of possession depends upon the 
f act of occupatio n, and this fact it is for a jury to determine. Occupation, 
however, of land which, though bearing a particular name, has no seT- 
indicating boundaries, requires proof of a nature Tery different from that 
which would be applicable to land leased by metes and bounds, or actually 
enclosed. Hitherto, in this colony, the location of cattle or sheep for the 
purpose of depasturing them, has been the usual mode of acquiring the right 
to possession of land, beyond the boundaries, and the extent of land taken up 
by the squatter for this purpose, both gives him his right to, and furnishes him 
with his proof of possession. If he bo the first to come upon the ground, he wilt 
probably assign to the station thus formed by him, a name, and any subsequent 
addition of immediately adjoining ground, if then unoccupied, will, unless 
differently designated, form part of the same station, ard pass by the same 
name. In such cases it is obvious that the name does not, in the first instance, 
determine the station, but the station the name, for it is not until the station 
ilsclf has been fixed, that the name is given. But when both have been once 
established, when, (that is to say) tho station as fixed upon, has been 
natDOMH^ occupied under snch name, not only will the extent of 
occiipalt?$fi be evidence to determine the name, but the name, also, will be 
evidence to determine the extent of occupation. NotQi^ety, however, in the 
legal sense of that term, is a mode of proof, hardly- practicable in situations 
where no neighbourhood, in the popular sense of f^at word, can be said to 
exist. Those who have become acquainted with either tho name or position 
of a particuUr station, will generally consist of the persons who were present 
at its first formation, or who have been employed upon it subsequently, and 
have learnt its extent, by remaining sufficiently long upon it to acquire that 
knowledge. These, and the immediate neighbours of a squatter (if he have 
any) will be best able to speak to the boundaries of his run ; but the facilities 
of his proof will, in some measure, depend on the length of his occupation, and 
the nature of the ground occupied. If his boundary be a natural one, and he 
has been surrounded on each part of it for several years, by three or four 
squatters, all of whom, or a majority of whom have, during that time, 
recognized such boundary as the dividing line of their stations from his, proof 
of this would be very strong evidence of the fact of occupation to thn extent 
claimed. But if bis boundary bo neither marked by the hand of nature, nor 



established by the conscjit of adjoining neighbours, ho musl rosort (o proof of 
actual occupation, In order to show what ho claims. But actual occupation, 
is an expression which TD.^y mislead, if it be not takon in aqualifiod sense. The 
occuphtion proved must be exclusivo and bonii fide, but occupation need not be 
proved of every part of the land claimed. If, taking a certain point in tho 
•land claimed by the squatter, it can be shewn, that from this point he has run 
his flocks in certain directions, to certain other points, though at different 
times, and more or less in one part than another, according to tfte exigency of 

. the season, or the capacity of the ground ; the whole extent thus embraced 
within the extremity of these lines should, in my opinion, be held to constitute 
his station. It is impossible that he can attest his right to possession by any 
other mode of occupation than this ; for if. he were debarred from shifting his 

J ground, if he could not move his flocks from one part to another ;— if, in 

• short, he must leave no part of his run unoccupied, not oven to move his 

• increase, or to proviuc against bis losses ; hii station might as well bo 
'; abandoned altogether. It is not, therefore, because a squatter has no sheep 

upon a particular portion of his run, for any length of time, that he can be said 
\ to have abandoned that portion. It may, or may not, be evidence of his 
' intention to do so, according to the other circumstances of the ease, but in 
V itself, it IB no evidence of abandonment." 
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IN Bt WILLIAM JENNINGS. 

"v TnE defendant in this case claims to be discharged, under a writ 
JcDOMBNT. > of Habeas Corpus, on several objections to tho warrant of 

^ commitment under which he is confiRed, but of which two only 
appear to mo to be deserving of consideration. The warrant was issued in 
pursuance of the Qth Geo. 4, c. 31, sec. 27 (Call. Stat. 327), and it was insisted 
for the defendant, that it ought to state the application of the fine, ordered to 
be paid, and o(7ght also to be signed by both the convicting justices. It was 
answered, for the magistrates, that the defects relied on were cured by the 
36th section of the statute, which provides, "That no warrant of commitment 
shall be held void by reason of any defect (herein, provided It be therein 
alleged that the party has been convicted, and that there is a good and valid 
conviction to sustain the same.*' 

There is no doubt that a commitment which in itself purports to be, or 
operates as a convictioo, must be construed with the same strictness that is 
applicable to a conviction, which is the foundation of a commitment ; Beg. v. 
Tordofl, 6 Q. B. 933. But where, as in the present case, the warrant recites 
a conviction, then if that conviction be properly recited, the warrant of com- 
mitment will, under a provision similar to that in the section just cited, be held 
valid, notwithstanding any defects that may appear therein, provided the 
justices appear to hare jurisdiction in the matter, and not to have exceeded it. 
Now, tho i*arrant in question recites tho fact of a conviction having Uken 
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place bcforo the two justices, for an as9ault| and that thoy thereupon adjuil^^od 
the defendant to pay a fine of 40j. iminediately, or to bo imprisoned in default 
fur two calendar months, and then proceeds to state the defendant's refusal to 
pay that sum, and his committal in consequence. Here Is, therefore, a recital 
of a conviction, gojd so far as it is recited, and reciting sufficient to justify 
the commitment expressed in the warrant. The 30th section, therefore, of 
the 9 Geo. 4, c. 31, applies. Rax t. Rojert, 1 2>. and R., 156, is expressly 
in point, though apparently at variance with R^iivjt v. CUaney, 6 
Do-'jol. 281. The former case was a decision by the full Court of Queen*a 
Bench, and tliere, on a similar objection, Abbot, C. J., held expressly that a 
commitment in exeontion need not state to whom the fine was to be paid, and 
that the court was bound to presume a good conviction, if a bad one was not 
recited To the same purport is Rex v. Tat/lor, 7 D. and R., 623. So in 
Regitia v. King, 1 D, and L , 724, Pattison, J., in distinguishing Rex v. Rogers 
from Reg v. Chaneg, observes, " as to that of Rex v. Rogers, the objection 
there raised was to the omission of a proper award of the penalty, obviously a 
mere matter of form. It was certainly a formal defect which would havo 
rendered the conviction bad, if it were contained in it ; but the commitment 
it«elf shewed no want of jurisdiction on the face of it." Now that is the caso 
here, so far as the present objection is concerned, and I am of opinion, 
therefore, that it cannot prevail. I think, as I before said, sufficient of the 
conviction is recited, and that I must presume the remainder to be good. 

The other objection I have had some difticulty in disposing of, but on the 
whole, I am of opinion that it ought to be overruled. I take the objection as 
it is made, which is this, that the commitment ought to be signed by the two 
convicting justioe9,and that as there appear to be alterations in the commitment, 
against which the initials of only one of the justices is affixed, and ono erasure 
with no initial at all ; the whole is defective. The objection assumes, that L 
am to look upon the the copy of the commitment as a fac simile, and as 
iudidatiug therefore, the exact state in which the original warrant reached 
the gaoler's hand. But I do not see why I am to assume the document to be 
more than what it purports to bo, viz., '* the tenor and effect " of a certain 
warrant of commitment delivered to the gaoler. Now it is quite consistent 
with the gaoler's return, that none of the alterations or Initials mado in the 
copy exist in the original, for I am not to know, without somo explanation or 
information, the roason or moaning of ono or tho other. I take, then, the 
statements in tho commitment as I find them in tho copy, without referenco to 
the uondition of tho original, of which judicially I knovv nothing ; and if I do 
that, there is no defect. The warrant, according to the copy, purports to bo 
signcdby the two convicting justices, and unless I assume that the gaoler has 
made a falso return, or that tho original was altered after their signatures wero 
attached^ which I havo nu right to do, for the reasons bcforo stated, what they 
have signed is a valid warrant. The state in which the cojty appears might 
have been a rc*A30u for quisUing tho return; but it is no reaaoufur diochargin!^ 



tlio dofendant, or pronouncing tho comnnitmcnt Fold. I sny nothing of th« 
suRicicncy of the coinmitn[ieut if signed by one justice only, because 1 am of 
opinion that this appears to have been signed by two ; butitis to bo borne in 
mind, that although two justices may be required to convict, a commitment 
may, under 3rd[ <?eo. 4, c. 23, ». 2, be legally made by one; Whether that 
isoction applies to the 37lh sec. of Oeo, 4, c. 31 having reference to its wording, 
it is not necessary to determine. The defendant, then, must be remanded. 
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RALEIGH V. LIVINGSTONE. 

\ To a declaration in trespass, Q.CI., were pleaded pleas of not 
Statement > guilty and not possessed— verdict for the plaintiff; damages, 

^ one farthing. No certificate having been given by the Judge 
under any English Statute or Colonial Act, the question is, whether tho 
plaintiff is entitled to his full costs, the Deputy-Registrar having taxed them 
in fayor of defendant. It was contended by Mr. Pohlman, for the plaintiff, 
that he is :— 

1.— Because the Judge gave no certificate to deprive plaintiff of costs 

under 12 Vic, No. 1, sec. 2. 
2. — Because no such certificate was given under 43 Eliz., c. 6, sec. 2. 
3.— Because 43 Eliz., c. 6, and 22 and 23 Ch. 2, c. 9, are inapplicable to 

the condition of the district, and tho plaintiff, therefore, is entitled 

to full costs, under the statute of Gloucester, 6 Ed. 1, c. 1. 
4. — Because the plaintiff is entitled to his full costs, notwithstanding tho 

statute of 22 and 23 ch. 2, on tho authority of Hughes v. Hajhes 

1 Tyr. k Gr. 4. 

5. — Because the stal. of 22 and 23 ch. 2, o. 9, having been repealed in 
England by the 3 and 4 Vic, c. 24, it became no longer applicable 
in New South Wales, for which position was cited Burrow y. Quirk, 

2 Knapp 79. 

^ Mr. Stawell, for the defendant, as to the first point, referred to a 
AaauMBNi > decision of this court in Applin v. Ware, where it was held that 

^ the effect of 12 Vic, No, 1, sec. 2, was not to entitle a defendant 
to costs in all caBos where there was do certificate to deprive him of costs. 
As to the 2ad point, he contended, also, that the non-deprivation of costs, 
under that act, coald not furnish the defendant with a right to obtain 
them under any other. As to the 3rd and 6th points, he contended 
that the statutes had been held to be applicable here in all similar cases 
for a number of years, and that they could not be affected by the repeal of 
them in England, having been previously virtually adopted into the Colonial 
Statute Law, by the terms of the 24th sec. of the 9 Geo. 4, c. 83, commonly 
called tho New South Wales Act« As to the 4th pointy he contended that 
Hashes y. Ilwjhes had been overruled by Dunnage v. Kemble, 5 D.P.C, 478, 



and 2 CM. and R., C63. He contended, aluo, that the 4rii and 5ih points had 
not been taken before the master, aceordin*^ to the at!iJ>ivit on which the 
rule had been granted, and could not, therefore, be urged before the court . 

^ After hearing the arguments on thia case, last term, 1 
Judgment. > postponed my judgment, with the intention of taking 

y the opinion of the Sydney Court, on the point raised 
by Mr Pohlman, as to the applicability of tho English Statute, and 
the operation of the 12 Vic, \o, 1, tec. 2, although I had already decided tho 
effect of the latter, as stated by Mr. Stawell, in Applin v. Ware, and as to tho 
former, did not think Barrow y. Quirk, in point, notwithstanding Mr. 
Pohlman's very ingenious application of that case. 1 took for granted, 
liowcver, that Dunneu/e t. Kemble had overruled Ilugltes v. HugJies, but, upon 
examination of some subsequent cases, I find that Uagiuis v. Hughes has been 
re-established, and in point of fact, it will be seen on a perusal of thoSe two 
cases, thit the principal upon which both were decided may have been identical* 
In Hu^/ies v. Hughes to trespass Q<i CI. freg. tho plea was not guilty, and on 
a verdict for the plaintiff with Is. damages, the court held, that, as since tho 
now rules of pleading the freehold could not, under that plea, come in question, 
the plaintiff was entitled to full costs. A similar decision followed on similar 
pleadings in Smith ▼. Edivardt, 4, D.P.C., 629, where a very elaborate judgment 
by Mr. Justice Coleridge b given, on the construction of tho statutes of 
J'Jlizabelh and Charles, Then came Dunnage v. Kemble, 5, D.P.C., 478, where 
to trespass Q C.f. was pleaded not guilty, and a special plea justifying tho 
entry under a Distress as hindlord. On the argument Smith v. Edwards and 
Hughes v. Hughes were cited for the plaintiff, but the court, after taking time 
to consider, gave an opinion, by way of direction to tho Prothonotary, that 
the pUintiff was not entitled to his costs without a certificate, under the 
statute of Charles 2nd. No reasons are given for their decision, which is 
certainly at variance with Httghes v. Huglies, if the state of the record in each 
alone bo looked to. But the arguments of defendant's counsel furnishes a very 
intelligible ground for the decibion in his favor. Admitting, as he did, that 
Smith V. Edwards and Hugfies v. Hughes would have been properly decided, 
if tho state of the Record in each had been, as it was assumed to be by tho 
court, he denied that it was manifest from either that the freehold could not 
como in question, inasmuch as for anything that appeared to the contrary, 
not guilty might bavo been pleaded as a statutory plea, under which any 
special defence might be given In evidence, and thus the possibility of the 
freehold coming in question was not negatived by tho state of the Record, 
Now, if the court adopted that view. Dunnage t. Kemble proceeds on a 
distinction which was overlooked in Hughes v. Hughes. But however this 
may be, that {he latter of these two cases was wrongly decided, and on tho 
ground taken by defendant's counsel in the former, appears from Patrick v. 
Colerick, 7 D.P.C., 202, where Parke B., who gave judgment in Hughes v. 
Hughes^ says, in allusion to that case :— ''Wo formerly considered that the pica 



" of not guiUy only pul in issue the act of trespass, in which case tlic plainliiT 
** would be entitled to full costs upon that issue. In that respect, however, 
" we were wrong, since there may be a statutory plea of not guilty, under 
<* which the title of the freehold might come in question.*' The efTact of this 
decision, therefore, recognizes the law as laid down in ffu^Jies v. Hughes, but 
overrules its application to that particular case in the then state of the Record, 
binue then the rule of T.T., 1 Vic, was passed, which is in force here also, 
directing that in the case of a statutory plea, the words "B^ Statute," shall 
be inserted in the margin, and accordingly, as is observed in the Editor's 
note (d) to Patrick v. Colerick, when that is not done, the plaintiS will not 
bo entitled to full costs under the plea of not guilty, unless the Judge certifies 
under the statute oi Elizabeth ; and accordingly in Jones v. Thomas 11 A. 
and E., 193, where to trespass Q.C.f. there was a plea of not guilty, and a 
verdict for plaintilF with a farthing damages, the plea not having the words 
** Hy Statute," the plaintiff was held entitled to full costs. 

In the present case, therefore, Hughes v. Hughes is an authority in point, 
so far as the plea of not guilty is concerned ; and the question is, whether the 
additional plea of not possessed makes any difPcrenco, and 1 am clearly of 
opinion that it does not. I aji aware that there is a conflict of opinion 
between the Queen *s Bench and the Exchequer as to the effect of a plea 
denying the close to be the close of the plaintiff, the former having decided, in 
WhiUington v. BoxaU, 5 Q. B , 139, that it does not open the question of title ; 
and the latter, in Puniell r. Young, 6 D, P, C, 347, 3 M. and W„ 296, and 
Harrison v. Dixon, 12 Af, aad W., 142, 1 D, and L., 454, maintaining that it 
does. But a plea denying the close to be the close of the plaintiff, is a very 
difft^rcnt plea from one which simply denies tho possession ; an J if they could 
be considered the same (which they could not, for no analogy can be drawn 
from the identity of a plea denying the property, and one denying possession 
in trespass to personal property), still I am bound by the decision of the 
Queen's Bench, to reject them both as pleas which amount to a denial of title. 
But, qiiocunque vid, the plaintiff is entitled to his costs ; for if the plea does 
raise tho question of title, I have no rl^ht to certify, and if it does not, I 
have no power to do so. I have not overlooked Mr. Stawell's objection, that 
tho 4th and 5th points were not raised before the Master. It does not ap[)ear 
from I ho affidavit on which the rule nigi was granted, that the 5tfa' point waa, 
but the 4lh, upon which I ground my decision, was substantially, at least, if 
not technically, taken. Tho rule, then, must be made absolute for tho Master 
to review his taxation. 

0^0 

M'LAREN t;. HENTY. 

SAMB V. 8AMB. 

\ Tins was an application to consolidate tho above aotions, and 
Statement > that tho plaintiff might pay tho costs of such consolidation, and 

^ the summons in respect thereof. Tho application was supported 
by an affidavit that tho actioashad been brou^^ht on the same day, by the same 





atlornoy, by thr plaintiff against the samo (lofonilnnt, on oansps of action, wJiich 
irti<;lit have boon joined in ono suit, bcin^ all on bills of oxchan;»p a(;ninsl tho 
defendant as drawer. No preliminary objection was taken to the form of (be 
application^ or to tbo affidavit in support of it, in consequence of which tbe 
plaintiff^s attorney asked to amend the summons by altering one of the 
christian names of the plaintiff, which were set out at full in both actions, from 
James to John, in conformity with the affidavit. No preliminary objection, 
however, being made, I postponed consideration of the application for 
amendment, when the merits of the summons was gone into. Mr. Williams, 
who appeared as counsel to resist the summons, contended that it must be 
dismissed, on an affidavit of J. M. Smith, that no such cause existed as that 
stated in the summons, and that Mr. Duerdin, who had been served with the 
Fummons, was not the attorney in any such cau;e. This affidavit was headed 
in the same way as the summons, and tho defendant's attorney, thereupon, 
contended that it could not be read, as upon the shewing of the dv'>ponert 
Itimself there wss no such cause in court, as that in which he professed to 
make the aifidavit. Upon the merits Mr. Williams contended that the only 
mode in which the summons could bo carried out, must be by an order that 
one action should determine the fate of the other, which could not be done 
hero, as the plea of sett -off, which had been pleaded to each, raised issues 
which might be determined for the plaintiff ono way and the defendant tho 
other, according to the evidence. And as to consolidating tho two actions in 
one, he contended that that could not be done without a special affidavit of tho 
circumstances of the case. At the close of the arguments, I suggested, that 
tho parties should consent to a consolidation on certain terms, but these not 
having been acceded to by the plaintiff, I havo looked with some care into 
the authorities, and the result is, that I think what is asked for by the summons 
ought (o be granted, with the exception of that part which relates to the 
costs. 

Whatever may be the ultimate effect pf the difference between tho (iilo 
of tho cause in the summons, and that in the affidavit, I am of opinion that tho 
attorney who has been served with a copy of the summons has no right to come 
here to oppose it, on tbo simple ground that no such cause exists, as that stated 
in the summons, or on the ground that he is not the attorney, and has never 
been retained, in any such cause. If that was really so, he has nothing to do 
with the matter, and should havo kept away ; there could bo no necessity for 
his coming hereto swear that no such cause existed; and I much doubt 
whether such an affidavit ought to be allowed to be put on the file of tho 
court, made, as it profesBcs to be, in a cause, which the deponent himself 
swears has no existence. The attorney, in short, appears to shew cause 
simply, why he shoald not appear ; and this he does in an affidavit intituled in a 
cause which he repudiates. That cannot be allowed him ; ho is not to recognize 
the existence of tho cause fur one purpose, and deny it for another. 1 give no 
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effect, IhorofoTP, to his objoclions on this head ; but sliall take forjjranlcil tUo 
summons to be coiTPct, ieavin;^ tho plaintiiT, if ho bo so advii^ml, to movo to 6«t 
nsiilo the order whicli I shiiU mako upon it. I will observe, howerer, that it is 
not necessary in summonses that tho Christian names of parties to a cause 
should be slated at all, 2 Arch, 1434 (5th Ed.) and that whererer they are wrong;ly 
stated, the party seeking to take advantage of the error, roust shew that the 
attorney was misled by it, and was not aware that tho summons had any 
rcfercnco to tho cause in which ho was retained. Jeves Y.Hay,lM, Si Gr, 
390. Upon tho merits I have no doubt. Both before and since the new rules, 
nctions Iiave been consolidated in one in cases similar to the present ; Beaton 
v. Praid, 1 SmUh, 423 ; HoUingsworth \,Brodrick, 4 A. & E., G4G ; Booth 
V. Payne, 1 D. N. S., 343. And no special affidavit is necessary from the 
defendant; on the contrary, it is for tho plaintiflf to show some special reason 
why the actions should not be consolidated. Cecil y. Brings, 2 T. R., 039. 
That case is in point with the present, and is an authority for not only granting 
the summons, but granting it with costs, both as to the consolidation and the 
summons ; the court saying they considered it an oppressive proceeding, for 
a plaintiff to bring two actions, when one would suffice, and that i) eleaily tho 
case here. I have not granted any amendment of tho summons, because 
nothing was before me to amend by, and tho amendment would not extend to 
the service of the copy. Under all circumstances, I order the actions to be 
consolidated at the expense of the defendant, the costs of the applioation to be 
costs in the cause. 
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PAYNTER V, MILLER. 

To trespass for scieing cattle, the defendant pleaded, firstly, as follows : — 

\ That before the said time, when, &c,, to wit on the 12lh day of 
Pleadings. > April in tho year of our Lord one thousand eight hundred and 
) and forty-four, by a certain indenture then made between one 
Joseph Stewart of the one part, and the defendant of the other part (profort) 
the date whereof is the day and year aforesaid, the said Joseph Stewart for 
the consideration therein mentioned, did bargain, sell, assign, transfer^ set 
over, unto tho said defendant, among other thingS'the said cattle in the said 
declaration mentioned subject to the condition or proviso that in case the said 
Joseph Stewart should pay or cause to bo paid unto the said defendant the 
sum of forty-six pounds six shillings on the 12th day of August then next then 
that the said defendant should re*assign the said cattio unto tho said Joseph 
Stewart. And it was further agreed by and between the said Joseph Stewart 
and the said defendant in and by the said indenture, that if default should be 
made in payment of the said sum of forty-six pounds six shillings or any part 
thereof, on the said 12th day oC August then, that it should be lawful for the 
defendant to sell and dispose of the said cattle for the purpose of paying and 
satisfying unto him the said defendant the said sum of forty-six pounds six 
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shillings therein and hereinbefore mentioned. And the defendant further saith 
that the said indenture was on the sixteenth day of April in the year of our 
Lord one thousand eight hundred and forty.four duly registered in the 
Supreme Court of New South Wales for the District of Port Phillip in 
pursuance of a certain Act of the GoTcrnor and Legislative Council of New 
South Wales made and passed in the seTenth year in the reign of her 
present Majesty Queen Victoria and intituled ** An Act to give a preferable « 
lien on wool from season to season and to make mortgages of sheep cattle and 
horses valid without delivery to the mortgagee." And the defendant further 
saith that the said Joseph Stewart did not nor would pay or cause to be paid 
unto the said defendant the said sum offoi-ty-siz pounds six shillings, on the 
day and time mentioned and appointed for payment thereof, as aforesaid, or at 
any other time before or afterwards, but therein failed and made defaults 
And the same James Stewart, at the said time when, &c., was, and still is, 
indebted to the said defendant in the said sum of forty-six pounds six shillings . 
And the defendant farther saith that, afterwards, atid before the said time, 
when, &c., to wit, on the first day of June, in the year of our Lord oao 
thousand eight hundred and forty-four, he, the defendant, delivered tho 
said cattle to one Richard Roe, to bo kept by the said Richard R^o, to and 
for the use of him, the defendant ; and the said Richard Roe, afterwards, and 
before the said time, &c., to wit, on the day and year last aforesaid, delivered 
tho said cattle fo the plaintiff. And the defendant further saith that, 
afterwards, and before the said time, when, &c.,he the defendant was lawfully 
possessed of a certain Close called Mill Park, situate in the Parish of Morang, 
in the County of Bourke, in the District of Port Phillip, and Colony of New 
South Wales, wherein, at the said time, when, &c., the said cattle were runnin" 
and depasturing. And the defendant further saith that, because the said sum 
of forty-six pounds six shillings was then due and owing from the said Joseph 
Stewart, he, the said defendant, gently laid his hands upon the said cattle and 
kept and detained tho said cattle, in his said Close, from the said plaintiff, for 
the purpose of selling and disposing of the same, for the payment and 
satisfaction of the said, sum of forty-six pounds six shillings, so remaining, due 
owing, in arrear, and unpaid, as aforesaid, from the said Joseph Stewart to 
tho said defendant, as he lawfully might, for the causes aforesaid, which are 
the said supposed trespasses in the declaration mentioned, and this tho defendant 
is ready to verify, Ac. 

Secondly—That before the said time, when, &c., to wit, one the twenty^ 
eighth day of August, in. (he year of our I^rd one thousand eight hundred and 
forty-four, by a certain agreement, in writing, then made between (he said 
cefondant and ono Joseph Stewart, tho said Joseph Stewart, for tho 
considerations therein ^mentioned, did agree to hand over and deliver to the said 
defendant (among other things) the said Cattle in the said declaration mentioned, 
to secure the duo pa/mentof the sum of eighty pounds from him, the said Joseph 
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Stewart, to the said defendant, within flro years from Iho said twont j-oightti 
day of August, one thousand eight hundred and forty-four, with interest 
thereon, in the meantime, at the rate of twenty pounds per centum per annum, 
such interest to be paid by equal quarterly payments^ on every twenty-seventh 
day of November, twenty-seventh day of February, twenty-seventh day of 
May, and twenty -seventh day of August, in each year, during said period of 
five years, subject to the condition or proviso, that if the said Joseph Stewart 
should at any period after the said twenty-eif;ht day of August, in the year of our 
Lord one thousand eight hundred and forty-four, pay the said defendant the said 
principal sura of eighty pounds, with interest accordingly, at' the rate afore- 
said, for the period the said money should or might remain unp^ud, that then, 
and in that case, the svd defendant shall aooept of the same, and deliver and 
release the said cattle to the said Josph Stewart. And it was further agreed, 
by and between the said Joseph Stewart and the said defendant, in and by the 
said agreement, that in the event of the non-payment of the said principal 
sum of eighty pounds, or any part thereof, or the said interest, ho, the said 
defendant, might sell or dispose of the said cattle, in order to pay himself, the 
said defendant, the amount then due to him from the said Joseph Stewart ; 
and the said Joseph Stewart then delivered the said cattle to the sai 1 
defendant, upon the conditions and terms aforesaid, and the said defendant 
accepted and received the same from the said Joseph Stewart, upon the said 
terms and conditions. And the defendant further saith that, the said Joseph 
Stewart did not, nor would, pay, nor cause to bo paid, unto the said defend ant , 
the said interest on the days and times mentioned and appointed for payment 
thereof, as aforesaid, or at any other time or times before or afterwards, but 
therein fa'led and made default. And the said Joseph Stewart, at the said 
time when, &c., was and still is indebted to the said defendant in a large sum 
of money, to wit, the sum of one hundred pounds, for interest, as aforesaid, 
upon the said sum of eighty pounds. The plea then gives colour, and 
concludes in the same terms as the first plea. 

> To the 1st plea, the defendant demurs on the following grounds— 
Dbuvbbeb. > That it does not appear in or by the said plea that the indenture 

) was made bonA fide, and for a valuable consideration ; that no 
power to seize or take the said cattle in the possession of a stranger is given 
to or conferred on the defendant, either by the said indenture or the said Act 
of the Governor and JLiegislative Council ; that the said plea contains no 
sufficient answer to a justification of an act of trespass committed in seizing 
the cattle of a stranger, and is no answer to the declaration, for, that the 
averment, that the said indenture was duly registered is vague and unoertaini 
and that the facts by which such due registration could appear, should have 
been affirmatively stated in the said plea ; that it is not stated in the said 
plea, that the said Act of Council was in force when the said cattle were laid 
hands on, kept, or detained, as in the said plea alleged ; that the said Act of 
Council has been declared null and void/ and affords no justiBcalion for acts 
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tlone under it ; that the said pica is inconsistent and repugnant in M mucli at 
it alleges a delivery of the cattle by the defendant to Richard Roe, without 
thewiog that the said cattle were ever delivered to or in the possession of the 
defendant ; ihat it is not stated in the said plea that the defendant laid hands 
on, kept, and detained, the said cattle under or by virtue of the said indenture^ 
and for, that the averment, that the defendant kept and detained the said 
cattle, for the purpose of selling and disposing of them, is vague and uncertain, 
in as much as it does not appear how or when the said cattle were to be sold^ 
or bow such purpose was manifested, and no distinct, safe, or positive traverse, 
can be laid or taken of the said averment. 

To the 2nd plea, the grounds of demurrer are— That the said ( lea 
anooonts to a mere agreement to give a lien over the said cattle, and contains 
no power to seize or take the said cattle in the possession of a stranger to that 
agreement ; that any power, lien, or interest contained in, or given by the said 
agreement to the defendant as against strangers, was lost and abandoned by 
the defendant's parting with the possession of the said cattle ; that it does not 
appear by the said agreement, that the defendant was authorised to sell or 
dispose of the said cattle en non- payment «^ any part of the said interest. The 
remaining objections are nmilar to those taken to the first plea. 

•\ Mr. Williams appeared in support of the pleas, and 
Judgment. > Mr. Stawell of the demurrer. All the various points 

) taken by the demurrer were all fully entered into ] but 
tho ground on which I must give mj decision, and which from the 
first appeared to mo to be insurmountable, ig, that neither of the pleas themselves 
contain any anbwer to the action. What the defendant says under the first 
plea, when stripped of all technicality, is substantially this-.*' I took tho cattle 
out of plaintiff's possession, because, before they got into bis possession a 
stranger assigned them to me by deed." The conditions on which the cattlo 
were assigned to him ; and the delivery of them to Richard Roe, the finding of 
them on hb own station, and taking them for the reasons alleged, do not, as it 
seems to me, in any way add to the real gist of the plea* The plea is in 
confession and avoidance, and what it haa to justify is not the taking of the 
cattle for the purposes of the deed, but the taking of the cattle under the deed 
at all. His title under this is contained solely in the allegations preceding that 
giving colour to the plaintiff, which being a mere fiction is not traversable, and 
all that follows, although, perhaps, material in an action of trorer, by tho 
assignor of the cattle, in justification of a conversion, does not in the least 
strengthen the defendants right to the possession of the cattle under the 
assignment. If the astignment itself had the effect of transferring anch 
possession to him, it is, as against a stranger, immaterial under what conditions 
defendant held, or what the defendant afterwards did with the cattle ; if it had 
not, as against a stranger, plaintiff had no right to the possession of them, and 
consequently no right to take them. Now no privity is shewn or alleged in 
tho plea between the assignor and the plaintiff, or between the plaintiff and the 



defendant ; and defendant, therefore^ must shew not only that tho assi*;nor| 

under whom ho claims, could legally make ah assignment of the cattle, but 

that ho actually did assign them in such a manner as to transfer the possessors* 

right in them to the defendant. But neither tho ono nor tho other appears in 

this plea« It is not stated either that tho assignor, whon ho made the deed, 

was possessed of the cattle^ or that he deliyered possession of them under it, 

to the defendant ; and if as between assignor and assignee, the want of 

delivery might be supplied by the effect of the Registration Act, I doubt much 

whether actual delirery would still not be necessary as against a third party. 

But the assignor's right to possession under whom the defendant claims, fails 

in limine. It is no answer to A, when a chattel is taken out of bis possession, 

by B, that C gave an order to B to take them, or executed an instrument 

purporting to assign them to B. Now no more than this is alleged in the 

present plea, and I am of opinion, therefore, that it cannot bo sustained* 

The second plea, then, is equally untenanable, for although it alleges a 

delivery of the cattle by Stewart to defendant, there is no allegation that 

Stewart was possessed of the cattle, and the plea consf quently amounts to no 

more than saying— I, B, took A's cattle, because C delivered them over to mo. 

On the demurrer to both pleas, therefore, there must be judgement for the 

plaintiff' 

1— o 

HAWE f. SAWYER. 

N To trespass for assaulting and beating plaintiff, defendant 

Plsadikcs. > pleaded that he was lawfully possessed of a certain public 

^ house, situate, &c., that plaintiff a llttlo before the said 

time, when, &c., entered and came into the said houso of tho 

defendant, and then made a great noise and disturbance therein, and^tho 

plainttif then behaved and conducted himself in a rude, quarrelsome, 

and uncivil manner towards divers persons then lawfully being in the said 

house, and thereby then greatly disturbed and disquieted, the defendant and 

his family, and the said several persccs so being in the said house in a 

peaceable and quiet occupation and enjoyment thereof, whereupon tho 

defendant then requested the plaintiff to ceaso making the said noise and 

disturbance, and to go and depart from and out of the said house, which the 

plaintiff then wholly refused to do, whereupon the defendant in defence of 

the possession of his said house at the time when, &c , quietly laid his hands 

upon tho plaintiff in order to remove, and did remove, the plaintiff from and 

out of the said house, as he lawfully might, for tho cause aforesaid. 

Tho plaintiff replies that before and at the time when, &c., tho plaintiff 
was a lodger in tho said public house of the defendant, with the assent of tho 
defendant, and then occupied a certain bed-rcom therein, and because it then 
became necessary for the plaintiff to have a light in the said bed-room, tho 
plaintiff then civilly and without unnecessary noise or disturbance requested 
the defendant to proyido the plaintiff with a light, which the defendant then 
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wholly refused. Ami the plaintiff saltb, that the noise and distarbance in tLo 
said plea mentioned, were occasioned by the refusal of the defendant to 
provide a light for the plaintiff^ and that the same vcere not greater or more 
violent than was necessary for the purpose of obtaining the said light. 
YeriHcatiou. 

To this replication the defendant has demurred, on the grounds : — That 
it does not appear in the said replication how or why it became necessary for 
thje plaintiff to have a light in his bed room, or how or why the plaintiff was 
justified in making the noise and disturbance by the replication admitted to 
have been made, or how or why a refusal by the defendant to provide a light 
could occasion such noise or distarbance, and for that a mere refusal by the 
defendant to provide a light, aa in the replication stated, would not justify 
such noise and disturbance. That the making such noise and disturbance, 
thou;h admitted by the replication, is not justified or excused. That the 
replication contains no answer to the plea. That no positive or di:itinct 
traverse or issue can be made or raised on the said replication, or on any 
material averment contained therein. That the said replication should have 
concluded to the country and not with a verification. 

In support of the replication, Mr. Stephen argued that the gi»t of it was 
that the plaintiff was a lodger or guest in the defendant's iun, and that the 
allegation, therefore, in j ustification of the noise and disturbance might bu 
rejected as surplusage. He admitted that the plea would have been an 
answer, if the plaintiff had, without having become an inmate of the inn, made 
a disturbance there, as in Oaks,Y. Wood, 2 M. and W. ; but being alodgvr 
which was the fact here replied, he contended, entitled the plaintiff to remain 
in the iun, whether he made a disturbance or not. His bed room he insisted, 
was as much in bis own possession as ;f it were his own house, and he had no 
right to be turned out of it. 

Mr. Stawell, in support of the demurrer, contended that no person 
occupying an apartment as a guest at an inn, had a right to remain there, if he 
made such disturbance as that alleged in the pica. He contended also, that 
if the bare fact of the plaintiff being a lodger was intended to be raised as an 
answer to the plea, the allegation as to noise and disturbance ought to have 
been omitted, whereas it was attempted to be justified, and that in an insufficient 
manner, the necessity for the light not being shown, nor how any disturbance 
was rendered necessary to obtain it ; and moreover that such disturbance was 
not justified by the mere refusal of the plaintiff to furnish a light, 

\ 1 have looked into some authorities on the point, but have been 
JuDQM EMT. > enabled to find none which would warrant me in holding that tlic 
^ guest of an innkeeper may make what disturbance he pleases, and 
still remain in the inn. How far a guest is justified in insisting upon a light in 
a particular apartment at night was discussed in Fell y. Knight, 6 M. and VV.» 
2G9, which was an action on the case against the innkeeper, for turning out the 
plaintiff, who being shown into a bed room for the night, s«id he should sit up 
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all ni^ht, and rrqucstcJ candles for that purpose. This the innkeeper 
rorused, but offered to show plaint! flf another apartment, which bein.:; alleged 
by the defendant in his plea, it was held, on a motion to enter a vc rdict for the 
plaintiff, non obstante verdicto, a sufficient defence. The mere refusal therefore, 
to giye a light, without showing that it was improperly refused, would seem ta 
furnish no ground of complaint against an innkeeper ; but the refusal in tha 
present case having been alleged as a justification of noise and disturbance, it 
became still more necessary to show the impropriety of the refusal^ and the 
circamstances under which the noise and disturbance became necessary for the 
purpose of obtaining the light. But this is not shown, and there is therefore a 
confession, without any ayoidanco, of the defence stated in the plea. And if it 
could bo maintained that the defence could be met by a replication that tho 
defendant was a lodger, that fact should have been replied in such a way as to 
draw the issue substantially to that point. But, from the frame of the 
replication, the opposite pleader could hardly come to any other conclusion 
than that the fact intended to be put in issue was the plaintiff's right, as lodger, 
to make a disturbance, on being refuied a lights and not the mere fact of his 
being a lodger. But I am also of opinion, that to make the replioation good on 
the latter ground, much more should bare been stated than appears in it. A 
guest at an inn has certain common law rights, but when he brings an action 
for the yiolation of them, he must«how that he has done all to entitle him to 
those rights, Tho bare statement that plaintiff was a lodger with the assent of 
the defendant, and occupied a bed room in the house, would, I apprehend, have 
been insufficient in an action on the case, if the plaintiff had thought fit to 
proceed against the defendant for refusing to give him a light. The samo 
statements, then, are equally insufficient when such refusal is stated in a plea 
in justification of a disturbance confessed by the plaintiff. What allegations 
should have been inserted, it is unnecessary to mention, but they may be 
collected from the pleadings in Fell y. Knight, and Havothorn r. Hammond, 1 
C. and K., 404. Portho other reasons, however, above stated, I think tha 
replication ill, and there must therefore be j udgment for the defendant. 

LIVINGSTONE v. PURCELL AND ANOTHER. 



^ The question to be determined on the pleadingiin this case, ariset 
PLEADiiras. > out of an agreement for the sale by the plaintiff to defendant, 

^ of " certain stock, and a certain station in tho Murray Districts 
the whole of the said stock (sheep) with right oj station to bo at ten shillings 
per head ;" £1,000 to be paid in cash, and the remainder by bills. Tho 
declaration alleges that after a reasonable time had elapsed for the performance 
of tho above agreement (as to which mutual promises were stated) although, 
ho, plaintiff was ready and willing to deliver possession of the said sheep and 
station, and to perform his agreement in all other respects whereof defendant 
had notiee* defendant refused to accept and receive possession thircof, or to 
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pay for the same according to his agreement. To this the defendant had 
pleaded : First— that the said station, being a tract of waste Crown Land, and 
held by plaintiff^ uader an annual license from the Crown^ the said license was 
an inalienable and personal right. The plea then states that the agreement 
declared on, is not with the assent or subsequent ratification of the Queen, 
and that plaintiff though requested, had refased to obtain such assent, wherefore, 
they, the defendants, deny that there i(<as any consideration for the promise 
declared on, They plead : Secondly«-that the possession of the sheep was 
made by them, solely for the purpose of obatioing the ezolasire right of 
occupyinn^ the station, and that the agreement to transfer such right, is not 
under seal. 

To these pleas the defendant has demurred generally, and also for specia 1 
causes assigned, viz. ; that this first plea states a conclusion of law, and that 
no facts are affirmatirely alleged to enable the Court to draw such conclusion ; 
that It is double in tendering an issue of fact, both on the inalienability of the 
lieense,andtheneglect of the plaintiff to obtain the Crown's concurrence in 
its transfer. The demurrer to the second plea Is on the ground that it amounts 
to the iittneral issue, that It states matter of eTldenoe, aod raises an immaterial 
issue. 

The defendant's gave notice of objection'to the declaration, founded on the 
points raised in their pleas, but substantially amounting to this— that as to the 
station, the agreement itself she wed, that it was not in plaintiff's power to 
alienate it, and that consequently this part of the oonslderation failing, the 
consideration being entire, the defendant's promise became Toid. TIio 
objection was also raised that the contract for the station, was for the sale of 
a right, and that the agreement therefore, should hare appeared to hare been 
made under seal. 

The demurrer came on for argument last Term, Mr. Stawell appearing 
for (he plaintiff, and Mr. Harry for defendants. The argument took a wide 
field, but turned principally, as my deoision will turn, on the meaning of the 
words "right of station" and the construction to be put upon them, as used in 
this agreement. 

Mr. Stawell admittingpro Tute viae, Mr. Barry's construction, contended on 
the authority of Thomas v. Thomas, 2 Q.B., 851, that the consideration might 
be soTered, and that by doing this, in the present contract, a consideration 
would remain in respect of the sheep, the price of which (10s. per head) 
shewed it was the substantial and maitt consideration for the defendant's 
promise, and was at all erents a sufficient one to support it. 

^ There is no doubt that where part of a consideration is merely 
JunoMBKT. > frirolous and void, and the remainder is good and extends to 

^ the whole of the promise* the void part may be rejected as 
surplusage ; but they cannot be rejected as surplusage which* appears to form 
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nny pari, hovrovor small, of the consideration for the promi^io. Thomas, v. 
Thomas, simply determines that the legal consideration is all which requires 
to be stated, without regard to the motives which may have induced the 
promise. But in the present case the purchase of the station appears to mo 
to form part of theactaal> as will as legal consideration, for the promise, and 
cannot therefore be sererod, in the manner suggested by Mr. Stawell. If I 
reject the words "right of station," the previous words ** certain stock, and a 
certain station" still remain. The mode of payment is one thins: ; tho thin;:^ 
contracted for is another, and it is impossible to saj here, that what was 
contracted for by the defendants, was not both sheep and station. 

The qnestion then arises whether upon the facts stated upon the plaintiff's 
pica; the defendants have shown that there is no consideration for their promiso, 
for that is substantially the gist of that plea, and I do not, therefore, think it is 
double. It alleges in effect, that the license to occupy the station was nnt 
alieniable without the consent of the Crown, and that such consent was not 
obtained, wherefore the defendants made their promise without consideration. 
Is that so ; has the plaintiff by his contract undertaken to transfer that which 
is inalienable, and if so, can the defendants, therefore say, their promise is 
without consideration ? 

In considering the construction to be put on this part of the contract, it will 
be convenient to include the view taken of it by the defendants, in their second 
plea in which they treat the "right of station" as an Incorporeal hereditament, 
and allege as a bar to pUintiffs enforcing the agreement for tlie sale of it, the 
fact of it not being under seal. 

Tlie difficulty which at once meets me in considering the points raised by 
these pleas, is in determinins: that by this contract, the plaintiff has in point of 
fact, undertaken to sell a station, or right of station, in the sense ascribed to 
those words by the defendant's pleas. I understand a right of way, or any 
other right defined by the law as constituting an incorporeal hereditament ^ 
but a right of station is a term to which I can attach no definite legal meaning, 
whatever notion it may convoy to my mind in point of fact. 1 he word station 
itself, as ordinarily understood in the colony, is a tract of land, generally, as 
in the present case, crown land, on which cattlo or sheep are depastured, the 
extent being determinable, not by the terms of the license to occupy, but by 
the quantity of ground actually taken up by the stock. The extent so 
occupied constitutes a station or run, a chane:e of occupancy in whioh is never 
effected by a transfer of the license, or a conveyance of the land, but by a ; 
sale of the stock depasturing and continuing thereon ; and although the value \ 
of the stock is increased by its location on the station, and the possession of 
the station may be a main motive to the purchase of the stock, as well as 
consideration for its price, yet that is not bocau^ any permanent interest in, 
or any legal right or title to, the land, wh'ch the purchaser has contracted for 
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acquiring, or expects to acquire, but of the opportunity which he will thereby 
obtain of procuring a license from the crown to continue the occupation, and 
of holding it, whether licensed or not, against all subsequent intruders. The 
principal subject of purchase, therefore, in a contract of this kind, appears to 
mo to be the stock, and the possession of a right of station^o* bntAn incident 
thereto. The station, though included in the contract, is not sold in the sense 
of a sale of land, but the possession of it is parted with as a means of acquiring 
and in consideration of obtaining, a higher price for the stock which is 
running on it. Sales of stations, or stock with right of station, hare thus, in 
the sense I have ascribed to those words, become common and well understood 
terms, and the subject of frequent ooatracts, and I see no reason, therefore, 
why, if I find the same terms used in the present contract, I should put any 
other interpretation upon them than the ordinarily receiyod one, more 
especially as I have not the slightest doubt that such interpretation accords 
with the true intention and meaning of the parties. I am of opinion, then, 
tluit this contract U an agreement to sell stock, and to deliver them, together 
with possession of station, and nothing more, and consequently that theso 
picas, and the objections taken to the declaration, which involve the same 
points, cannot be supported. But does it follow, however, if they could, that 
there would be no consideration for the defendant's promise ? For the 
consideration for that promise is not the actual transfer of station and delivery 
of stock, but th» plaintiff's undertaking to transfer and deliver, and the 
consideration, therefore, arising out of that undertaking, cannot be made void 
by an allegation that it was an undertakini^ which the plaintiff could not. carry 
into effect. He must allege, as he has done here, that he was ready and 
willing to do all required by his contract ; but if he could not do that which 
the defendants contend, was a part of his obligation, a traverse of his readiness 
and willingness would have put that matter in issue. It is not upon thl^ 
ground, however, that T rest my decision, but on the more important point 
involved in the interpretation of the contract itsolf . J have not noticed the 
objections taken to the declaration, on the ground of an insufficient averment 
as to the delivery of Ihe stock, because, 1 am clearly of opinion, that such an 
objection, if tenable, could be raised only on special demurrer. The grounds, 
too, on which I have held the plea bad, makes it unnecessary that I should 
touch upon the other points raised by the demurrer. 

I trust that my decision will not be viewed as one of expediency, but as 
based upon a state of facts peculiar ig the condition of this colony, and 
demanding the application of principles in such a manner as to meet that 
condition. As was observed in Beverley v. X. O. Co., 6 A. ^ E., pp. 837-8, 
iu reference to some decisioos of the American Courts, that were cited in the 
case, ** there aro obvious circumstances which justify their advancing with a 
somewhat freer step to the discussion of ancient rules of our common law, than 
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^ould be propor for ourselves." That obserFatioa is equally applicable to 
the courts of this colony, which would be more thau impoteDt, in a yarioly of 
cases, if they were not prepared to overstep — I do not say to violate — the 
decisions of the English Courts, whenever circumstances should ariso to 
require it. 

Judgment, therefore, for the plaintiff. 

HOGAN V. MILLER. 

\ To declaration in trespass qu. d, fr,, and expelling the plaintiff, 
Dkclabatiom. ( &0., defendant has pleaded a justification under the 11 Victoria, 

^ No. 2, being with a slight variation a verbcUim transcript of 
the English Act, 1 d( 2 Victoria, o. 74, and bearing the same title, viz. :^ 
" An Act to facilitate the Recovery of Possession of Tenements after the 
determination of the Tenancy." The plea after stating a holding by plaintiff 
of defendant as tenant of the close alleged to be trespassed oo> for the term of 
one year, ending 30th June, 1848, alleges the determination thereof, and of the 
plaintiff's tenancy in the following words — " Which said term heretofore and 
before the said time, when, &o,, had ended, and the said tenancy had been then 
duly deteirmined by legal notice to quit." The plea then allegea the refusal of 
the plaintiff to deliver up possession, demand of possession by defendant's 
agent, and notice of application under the above Act, if the plaintiff should not 
give up possession ; issue of justices' warrant authorising defendaht to take 
possession, dated 9th October, and concludes with an averment, " That at the 
time the warrant was so granted as aforesaid, he, defendant, had lamful right 
to the poasesrion of the said close of the defendant, qua sunt eadem, 4rc," The 
replication to this plea is aa follows : — << That the said term in the said plea 
mentioned did not end, and the said was not determined mode et formd,^* To 
this replication tii^re is a demurrer, on the ground that it tenders too largo, 
and tends to raise an immaterial issue, and the plaintiff has given notice of 
objecting to the defendant's plea, on the ground that it is cot therein stated 
that the reversion in tho premises alleged to have been demised was during the 
time in tho said plea mentioned, in the defendant, and that it does not appear 
thereby that the defendant was entitled to the possession of the premises from 
the 30th June, 1848, to the time when the warrant therein mentioned issued, 
or at jthe time of the adjudication by the Justices upon such warrant. 

The plea was supported by Mr. Stawell, and the replication by Mr. Barry, 
In support of the demurrer were cited Qaram v« Sweeting, 3 Saund. 207, (a) ; 
ShMi V. Lainson, I M, and W., 728 ; Moore v. Bordcott, 1 B.N.C., 323 ; 
Thurman ▼. WUd, 11 A. and £., 453. In support of the replication, and 0£ 
the objection to the plea, JReynolds v. Blackburn, 7 A. and E., 161 ; 
Beadiworih v. Torkington, 1 Q.B., 782; Brantonr, ffaU, 1 Q.B., 702; 
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Edmund v. Pinntger, 7 Q. B., 55S. I have looked also into Edsn ▼. TurtU, 
10 M. and Yf., 635 ; as to tho replication, and Darlington v. Pritchard, 4 
M. and Gr., 783 ; Joues v. Chapman, 14 M. and W., 124 ; 2 D. and L., 207 ; 
as to the plea. 

As to the replication Mr. Barry contended it was good by analogy to 
those cases where the plaintiflTs claim is founded on title to land, in which, if 
he set out in the declaration a larger title than he possesses, the defendant 
may trarerse the entire allegation. The plea, he contended, was bad for tho 
want of the averment contained in a similar plea in Edmunds v, Pinnigei'^ 
where preyiouslj to the allegation of tho determination of the plaintifTs 
tenancy, was the following statement—" The reversion in fee simple of and in 
the said demised premises, expectant on the determination of the said tenancy, 
daring all the time aforesaid, and still being in the defendant's possession." 
Whereas here, there was only an allegation of a letting for a year ending tho 
30th June, and that at the time of the defendant obtaining the warrant, (which 
was not till October,) ** the defendant at thifit time had right to the lawful 
possession of the premises." There was, therefore, he said, not only a 
failure in respect of the defendant's reversionary title, but as to his possessory 
one ; the latter not being alleged to be in existence at tho timo of the 
determination of the tenancy, but only three months afterwards. 

Mr. Stawell contended that the form of the replication would compel the 
defendant to prove more than was necessary to support his plea, and was 
therefore bad, inasmuch as it would be sufficient for htm to shew either that 
the term of tho plaintiff's holding had ended, or that his tenancy had been 
determined. He contended that the allegation demurred to was not an 
allegation of the defendant's title, nor intended to be so, but of a fact (vis, 
the determination of the plaintiff's tenancy,) which enabled the defendant to 
apply to the Justices to make bis title to entry available, and that title, he 
contended, was sufficiently averred by the concluding allegation in the plea as 
to the defisndant's possession at the time of granting the warrant, c The Act, 
he urged, was an Act for the protection of landlords whose title could not be 
disputed by their tenants ; and he argued, further, that the sufficiency of the 
allegation in the plea was inferrible from the latter part of the first seclion» 
which concluded with a proviso, that ''nothing in the said Act contained 
should be deemed to protect any pierson on whose application and to whom 
any wanrant shall be granted from any action which may be brought against 
him by his tenant, for or in respect of such entry and taking possession, 
when such person liad not, at the time of granting the same^ lawful right to 
tho possession of the same premises.^ The allegation in the present case 

therefore that the defendant had such right, he contended, was sufficient to 
sustain the plea. 
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\ I have considorodlhcargameDU and authorities aboTO mcntionedy 
JuDGMBKT. > and am of opinion that the Replication is good, and the Plea 
^ bad« My first impression as to the former, was that it fell 
within the principle of Oorman ▼. Sweeting, as explained in Moore v. BoxdcoH 
and Stubhs y, Lainson, and certainly one part of Mr. Barry's argument as to 
the analogy in cases of title received a complete, and the true answer, from 
Mr. Stawell. But there is another doctrine of pleadini;, which must not be 
lost sight of in considering whether a traverse be too large, viz : — whether, 
the efiPect of it be such as to compel the defendant to prove more than ho 
would otherwise be bound to prove in support of his plea. If it does not do 
this, it is according to Eden v. Turtle, not too large, and I am of opinion that 
the traverse in the present replication docs not throw upon the defendant the 
necessity of proving more than under the replication of de injurid, he would 
have been bound to prove in support of his plea. The allegation traversed, 
is I think, substantially, an allegation that the tenancy had expired^ Now 
that might happen, either by eSluxion of time, or notice to quit, or by both 
conjointly, fort he demise is not so certainly stated in this plea as to say whether 
notice would or would not be necessary. If it would not, the defendant 
should have shaped his plea differently ; if it would, the expiration of the 
term also must be shown to make the notice effectual. If it be said that the 
word Term, means the duration of the plaintiff^s interest in the premises, and 
not the time for which they were 'demised to him, the answer is, that such 
interest may have been determined by the service of a legal notice to quit, and 
if so the two allegations only mean the same thing. But whether they are 
identical in meaning or not, they, as I said before, amount substantially, only 
to one allegation, that the tenancy of the defendant had expired, and as the 
plea could not be aupport«d without proof of all the requisites to make out 
that allegation, and the defendant must best know what these requisites are, 
I think the plaintiff had a right to traverse them, in the form in which they 
bad been set forth in the plea. 

But I am also of opinion that the plea is bad. The defendant professes to 
Justify under an Act of Council, and must shew therefore that he has brought 
himself clearly within its conditions. The Act is undoubtedly made for the 
protection of landlords, but in the Interpretation Clause it is enacted that the 
" Term I^andlord shall bo understood as signifying the person entitled to tho 
immediate reversion of the premises." Now there is no allegation to that 
effisct in any part of this plea on the part of the defendant. The averment 
that the defendant had at the time of the granting of the warrant lawful right 
to the possesion of.the premises, will not supply the defect. It is quite consistent 
with that averment that he had no right to the immediate reversion which 
was to commence on or after the 30th June« and that between that time and 
tho time of obtaining the warrant he had no right to the post ojsion. But the 
Act contemplates only the immediate reversioner, although his title may have 
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accrued since the letting the premises, and aUhoo;;h, und«r the 5ih section. 
Justices and Constables are protected from actions, where, at the lime of 
granting the warrant, the person to whom it is granted had no lawful right to 
the possession, landlords stand in a different position, and must not only shew 
a right to lawful possession at the time of granting the warrant, but 
thatth6y had such right at the expiration of the tenancy, in other words, that 
at the time of such expiration, they had the immediaie reversion of the 
premises. That is not shown here, nor any thing equivalent to it, and there 
must, therefore, on the plea, as wdll as on tho replication, be judgment 
for tho plaintiff. 
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UEQUHART v. COOKE. 

\ On the 22nd February last, an application was made by the 
Statbm ERT. > defendant, under the 4th Vid No. 22, sec., 27, to postpone the 

•) trial of this cause until the seeond sittings, and on the 24th an 
order was made for such postponement ; on the terms of the defendant's paying 
to plaintiff the costs incurred by such postponement, and also in atteading the 
summons. The sittingatheo about to commence, began on the 1st of March and 
terminated the 14tb, and the last day forsetting down causes was on the 26th 
February. Immediately after the order had been granted, the plaintiff's 
attorney wrote to the plaintiff, to stop his witnesses from coming down who 
had been subpoenaed, and abstained from subpeenaing some others, on the 
supposition that the trial would not take place. On the afternoon of Monday, 
the 2Cth February, the platntiff*8 attorney's managing cleric, met the 
defendant's attorney's managing clerk, when tho latter informed tho former 
that he wojid take out the order for postponement of the trial ^t once. On 
i he day the order was made, a correspondence took place between the two 
attornies as to a settlement, but neither then or at any time previous to the 
1st March, was any thing said or communicated by the defendant's attorney, 
of his intention to abandon the order for postponement of the trial. On the 
IstMarcb, however, in answer to a letter on the subject, the defendant's 
attorney intimated that he did not intend to avail himself of it. Some other 
correspondence took place, which it is not necessary to consider. The result 
was that, the order, not having been taken out and served by the defendant's 
attorney, the plaintiff was unable to go to trial, and on the 1st day of this 
Term, obtained a rule calling on defendant to shew cause why the plaintiff 
should not be at liberty to draw op and serve nunc pro tunc the order for 
postponement, and ordering that the said order should be directed to continue 
in force after the first day of this present term. 
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^ Tho rulo was sapportOvl by Mr. Stawell and opposed by Mr. 
Abqumciit. > Barry, and tho chief point in diacossion was the construction to 

^ be placed on the clause under which the order was made, and 
which provides that an order obtained thereunder, "shall not continue in force 
after the first day of the next ennuing Terntf uxiless the Court shall then 
otherwise direct" Mr. Barry contended that the Court had no power to 
give directions as to the order except in the manner, and at the time prescribed 
by the Act of Council, and that the order could not talce effect by relation, th^ 
necessity for such an effect not arising from the act of the Conrt, bat the delay 
of the party, and moreover that such an effect would be in violation of the 
Act of CovincM "Exparte Joy, 3 D. P, C, 342. He argued that, if the 
plaintiff had wished to take the benefit of the order, he should have drawn it 
up himself, and that ho could not complain of having been misled or delayed, 
because ho might, on the 2Cth, have treated the order as abandoned, and have 
eet down the cause fur trial, and his writing to put off the witnesses before ho 
knew whether the defendant intended to take oat the order, was at his own 
peril. 

Mr. Stawell contended that the only mode in which the plaintiff could have 
drawn up the order himself, would have been by taking ont a cross summons, 
as pointed out in M'DoKgaU v. EUis, 3 A and E., 813, 1 Bar. and W., 462, but 
that he could not do so here, the original order having been granted under tho 
Act of Council. He contended also, that if he eowid have treated tho order as 
abandoned on the 26th, and have aet down his cause on that day, the assurance 
of plaintiff attorney's clerk, that he woald take out the order on that day, had 
prevented him from doing ao, and that having previously sent his witnesses 
away, he was not in a situation to go to trial, even if he oonld have obtained 
leave of the Judge to set down his cause. He insisted, also, that there was a 
breach of faith on the part of the defendant's attorney, in lulling the plaintiff's 
attorney into the belief that the order would be taken out, and then abandoning 
it, when it was too late for the plaintiff to be remitted to hie original position* 
He argued, also, that an order obtained, wbiob, but for the Act of Councili 
could only be obtained in Term, was to be considered as a quasi rule, which 
could not be abandoned, and finally, that, at all events, the eourt might mould 
the rule to meet the justice of the case, having reference to the peculiar position 
in which the plaintiff had been placed by the course taken by the defendant. 

\ As to some of the points raised on the argument, there is no 
JunoMERT. >• doubt. In ordinary cases of orders on summonses, the parties 

^ obtaining them may abandon them, if they think fit, and if tho 
opposite parties wish to obtain the benefit of them, they should follow the 
course pointed out in M'DougaU v. EUis, Whether that could hare been 
done by the plaintiff in the present case, it is unnecessary to decide ; nor 
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shall 1 decide whether the pUtiotiff mighi have set bii cause down for trial on 
the 2Gth^ or have obtained leare to set it down after th<>t time, if such 
permission would have availed him. When an order may be treated as 
abandoned by the opposite party, will be found very fully considered by me 
on reference to (he anthorities in Moor v. K^rr, 3 Shadforth*s Reports, 47. 
It is sufficient in this oase to decide that the plaintiff has done nothing to 
forfeit bis right to have the benefit of the order, though a difficulty rosy 
present itself as to the exact mode of his obtaining it. It appears that the 
26th was the last day for setting down hb oause, and that on that day, bis 
attorney was informed by the managing elerk of the defendant's attorney, 
that he would take ent the order for postponement. This, I think, is an ample 
reason for his having omitted to set down the cause, and his position thereforo 
is, that if the Court cannot help him he will not only have lost the opportunity 
of trying his canse, but of obtaining the expenses of its postponement, although 
such postponement was caused by the application ot the defendant, and on tho 
condition of his paying those expenses. I am far from insinuating that the 
application was not made by the defendant with a honAfidfixntmAxovk of acting 
on the order to be made upon it ; but it would be an encouragement to very 
unworthy experiments, if, when an order is procured by one party to the 
prejudice of the other, the former oonld by abandoning it, not only obtain all 
he sought by such order, but evade fulfilment of all the conditions on which 
the order was granted, I repeat I am far from attributing to the respectable 
attorney who took out the summons in this case, the contemplation of such a 
disreputable trick as a proceeding of this kind would be ; but I could have 
wished he had extended the courtesy of tnforming the opposite attorney of 
his intention to abandon the order as soon as he had formed it, instead of 
leaving him to conjecture on the stibjcct, and so far as he oonld judge hj what 
he heard from his clerk, to conjecture wrongly. 

It was observed by Mr. Barry, that the loose conversation of the 
attorney's clerk ought to go for nothing ; but I cannot assent to that view of 
what passed between the two managing clerks of the opposite attomies, 
although they did meet in the street. One managing clerk meets another, of 
two attomies in the same cause, and says he shall take such and such a course. 
Can this be called loose conversatioti, to be gainsayed at any time if conver.ient 
to do so ? No attorney of this court can be permitted to repudiate what is 
done by a clerk, in the condnoting of a oaose with which he has thought fit to 
intrubt him, and if the latter shoold adopt any steps in the course of it, which 
his employer as an honorable practitioner can not approve, it will be bis doty 
to disclaim and denounce them, unless he be content to incur the odium, as 
woU as the responnbility, oi what has been done. 

I ought to say, at the same time, that 1 see nothing disreputable or 
amounting to anything likf a breach of faith, in what was done by tho 
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attorney's clerk in the present case. Assuming it to be his intention to tako 
out the order when he so slated, he had full right to abandon it afterwards, 
and his not doing so, was no breach of faith : for what had been done by 
the plaintiff's attorney in regard to stopping his witnesses, had been dono 
h*ifore he had takea any steps to inquire whether the order would be taken 
out or not. Then the subsequent abandonment of the order would not damnify 
him in regard to the trial, as he had previously prevented himself from his 
going to trial, by his own premature proceedings in immediatelv writing to 
his client to stop his witnesses. And I cannot but remark, that any uncertainty 
in which the plaintiff's attorney might hare remained as to the intention of 
the opposite attorney to abandon the order, might have been dispelled in 
half an hour, either by a personal application or letter, asking the direct 
question. 

But the attornies or the clerks on both sides appear to have had a 
singular dread of communicating with each other at the time, when such 
communication would have been of any avail ; and the consequence has been 
a mutual misunderstanding, which would, between gentlemen on more 
intelligible terms with each other, have never occurred. I shell not allude 
further to the correspondence which took place between them on the subject, 
except to vay, that there is a portion of it which I regret should have been 
referred to at all, for it could have been hardly necessary for the purpose of 
this application: As to the application itself, I think the plaintiff ought to 
be placed in the same position, as far as he can, as he would have been, if tho 
defeudaitt had taken out his order. But I do not think I can do anything to 
effect this under the Act of Council. The ord9r not having been drawn up, 
is no order ; and there was, therefore, nothing for the court to confirm on the 
first day of term. It is true, I am asked, that the order may be drawn up 
nunc pro tunc, but when that is done, the fir«l day of term is gone, and a 
confirmation by relation would, I am of opinion, were I disposed to make it, 
be a violation of the act. Then tiie confirmation made on the first day of 
term was a nullity, for nothing was in existence at tho time on which it could 
operate ; and so it would be useless to allow the defendant now to draw up 
the order. But, on the authority of Higgins v. Nichols, 7 D., 554, Doe v. 
Lord, 6 0., 256, I am quite justified in moulding this rule to meet tho justice 
of the case, which can only be satisfied by giving plaintiff what he ought to 
have had, if the defendant had taken out his order. I shall, therefore, direct, 
that the rule be discharged as to that part directing the order therein 
mentioned to continue after the first day of term ; and as to the remainder, 
that the defendant pay to the plaintiff the costs and occasioned by the 
postponement of the trial therein mentioned up to the time of the order having 
been made, and his costs of the summons relating thereto, and that it bo 
referred to the Registrar to tax the same. The rulo then thus moulded must 
bo without costs. *- ' 
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RALEIGH V, LlVIiMGSTONE, 

\ In this case an order was obtained by the defendant, in Tacation, 
JuDGMBHT. > under the same circumstances, and of a similar kind to that 
^ granted in the case just determined of Urquhart t. Cooke. The 
order was drawn up and served by defendant on plaintiff, and on the first 
day of Term, the latter obtaiaed a rule, directing that a copy of the order 
so made in vacation should be made a rale of this court, on an affidavit stating 
the above facts, and annexing thereto the copy order which had been served. 
A rule nisi was afterwards granted to set aside the rule first named, and I am 
of opinion that it most be made absolute. 

It appears to me that the coart has no power to give effect to the section 
of the Act under which the order was granted, by directing that a copy of such 
order should be made a rule of Court. What course the plaintiff should have 
pursued to obtain the confirmation of the order, it is not within my province 
to point out. Thomas v« PhUby, 2 D., 125, may or may not ^e a guide ; but 
the extraordinary wording of the section in question would interpose obstruc- 
tions to almost any course that could be suggested. 

Though 1 make, therefore, this rule absolute,! shall certainly do so without 
costs. 
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COWELL V. KIDDLE. 

Is this case, whilst the jury were deliberating on their verdicfi 
JoDouBNT. ^ the plaintiff's counsel elected to be nonsuited. Defendant's 

counsel insisted that he was too late, on which I reserved leave 
to the plaintiff to move to have a nonsuit entered for him, if thererdict should 
be against him. The jury having returned a verdict for the defendant, Mr. 
'Williams moved pursuant to the leave reserved, and obtained a rule nisi, 
against which Mr. Stawell showed cause. The case relied on by Mr. Williams 
was Anderson v. Shaw, 3 Bingh, 291. Mr. Stawell cited contra, QiUUridge 
V. Smith, 2 H., BL., 374. relying chiefly on the fact of there having been in 
this case a payment into court, after which, he contended, according to the 
latter authority, there could not be a nonsuit; 

There is no doubt that a plaintiff may claim to be nonsuited at any time 
before the jury have returned their verdict. The practice is too clear for 
doubt, and Anderson v. /^haw is only a recognition of the law on that point, 
and the plea of payment into court makes, no difference ; Qutteridge v. Smith, 
is no authority for holding that it does. But that case did not turn upon the 
point raijed here. The decision there was just what the marginal note states, 
viz., this, ^ that payment of money into court on the whole declaration, in an 
action on a hiU of exchange, is such an admission of the validity of the bill, 
as to prevent the necessity o^ proving ihe handvoriting of the drawer ** It 

K 
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was not ncoessary to decide the general point, whether tliorc coold be !i 
nonsaic after payment into court, although that point was raispd, but (he 
opinion of the Judges was in favor of the affirmative, and in the last edition 
of Roscoe's Evidence (1844 p. 183), the case is cited as an express anthoritj 
that a nonsuit may be had after payment into court. But the point is not 
here whether a defendant can claim a nonsuit, after having admitted, by his 
own pleading, the plaintiff's cause of action to some extent ; but whether a 
plaintiff in such a oas3 may not elect to be non-suited as to the issue which 
remains for the jury to determine on. That a defendant may claim a nonsuit 
in such a case, I hare no doubt upon the authorities, and, a fortiori^ may a 
plaintiff. This rule, therefore, mast be made absolute. 



M'LACHLAN v, ROSTRON. 

> This was au action of Trover for a bill of exchange brought by 
Judgment. > thft plaintiff as assignee of the estate of Uorsfall. Besides other 

^ pleas not now material to consider, there was a plea denying^ that 
the plaintiff was ofHcial assignee, and also a special p'ea and replication thereto 
which gave rise to the substantial point on which the verdict turned, viz. t 
whether at a particular period, Horsfall had made a fraudulent preference 
by paying away the bill of exchange to the defendant, for which this action 
is brought. A verdict was returned for the plaintiff with damages to the 
amount of the bill, £1154 16s. 

According to the evidence at the trial, the bill was paid to defendant oa 
the 7th March, 1848, and on the 7th June following Uorsfall was declared 
insolvent. To prove that he was in insolvent circumstances on the 7th March 
he was himself called a& a witness by the plaintiff when he stated that on 
that day, viz. : the 7th March, his assets, independently of the bill of exchange 
consisted of £1200 in the Union Bank, and other property to the value of 
£100 ; and that between that day And the date of the sequestration of his 
estate he had acquired no other property. He stated that during the month 
of March he paid away the whole of the £1200 in the Bank for debts previously 
due. At the time he paid defendant the bill, he owed him, after taking 
credit for the amount, £676. In the previous November, a verdict had been 
recovered against Horsfall, at the suit of Graham, for £1100. In the term 
following, which commenced 26th November and ended 15tb December, a rule 
m>» was obtainedfor setting aside the verdict, or reducing the damages to 
£850. On the first day of the next term, 21st March 1848, the Court gave 
judgment discharging the rule, bat reducing the verdict to £850. On the 
1st May, final judgment was signed, but subsequently an order tvas made by 
the Court that such judgment should be signed nunc pro tunc as of the 10th 
December, 1847, in the fifth term of that year. It was upon the construction 
to be put on this order that the whole case on the merits turned 5 for without 
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file existence of any proved debt on the 7Lh March, to Graham, there would 
be no preference to defendant. 

I held on the trial that the effect of the order was to establish a judgment 
debt due to Graham in Docember, 1847, and consequently that the existence 
of his debt on the 7th March, 184^ without means in the hands of Uorsfall 
to pay him, was evidence of his iosoWency, and made the payment to defendant 
(if voluntary,) which the jury found it was, a fraudulent preference. 

At the close of the case Mr. Williams moved for a nonsuit on this and 
other points, which I reserved, and a rule nisi was obtained by him upon them 
this term, or for a new trial, against which Mr. Barry and Mr. Stawell 
showed cause. 

The first point raised by Blr. Williams was that no proof had been given 
of the plaintiff being official assignee according to his allegation in the 
declaration. The dechiration commences thus : A. M. " official assignee of 
and for the estate and effects of J. H., an insolvent person according to the 
true effect and meaning of," &c., and it then specifies two Acts of Council, 
the 5 Victoria, No. 17, and the 7 Victoria, No» 19. Now Mr. Williams 
eontends that as official assignees were only appointed under the latter act, 
the allegation of his appointment under two aots could not be proved, and 
having been traversed tnodo et forma was essential to be made out in that 
manner. But I think what is put in issue substiautially, is simply the fact of 
the plaintiff being official assignee, which was proved, and not of his 
appointment under two Acts. Besides, I do not read the averment in that 
way ; it is Horsfall who is stated to be an insolvent according to the true 
effect and meaning of the Aots, and not that the plaintiff was appointed an 
fssignee under those acts j But whether it be read so or not, I am of opinion 
that the only substantial point in issue was that which was proved, viz., 
the fact of the plaintiff's character, and not the Aots under which he was 
appointed* 

The next proposition was, that the e^ence of Horsfall was inadmissible 
against a third party to prove the fact of his being indebted, for that the 
creditors themselves ought to have been called, for which was cited Robson v. 
Kemp, 5 Esp. 232. But whatever may be the effect of that case, there is an 
express provision in the 56th section of our Insolvent Act, 5 Vic, that in all 
actions brought by the trustees of an insolirent estate for any demand due to 
the estate, the insolvent shall be a competent witness for either party. And 
if not, the case of Belcher y. Brake, 2 C. and K., 658^ is decisive of tho point 
—the ease is thus r^ported :— * 

** The plaintiffs in this case were asrignees of a bankrupt, and the action 
was brought to recover the sum of £114, which had been paid by the bankrupt 
by fraudulent preference to the defendant in contemplation of bankruptcy. 
In the progress of the case, a witness was called to prove certain scafementa 
made by the bankrupt with respect to his affairs. 
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''Humphrey and Udall, for Iho defendant, objected lo the admissibility of 
the evidenoe. The bankrupt himself should bo called. 

"Byles, Sergeant, and Archbold submitted that the evidence was admissible 
without calling the bankrapt as a witness. 

" Wilde, C.J., overruled the objection, The evidence was admissible." 
Now that is a stronger case than this, for hero the Insolvent himself was called. 

The next point was the only important one raised, viz., as to the effect of 
the judgment by relation on the debt of Graham. If it was not in existence 
on the 7th March, the plaintiff must fail, for there was no creditor to be 
preferred by the payment to defendant. But I am of opinion that it was* 
The dootrine of relation as referred to by Mr. Barry in Butler v. Baker, 3 Rep. 
29, and Ihompson t. Leach, 2 Ven. 200, especially as explained in the latter 
case by the court, is, I think, a sufficient authority for the conclusion to which 
I have come. Third parties are frequently affected, particularly in matters 
arising out of the bankrupt laws, by this doctrine, but as the court said in the 
latter case, it b considered damnum absque injuria. Mr. Graham's affidavit 
of debt, that be claimed by virtue of a judgment signed on 1st May, does not 
stop him from saying afterwards, that the judgment took effect at a previous 
date, if he can shew legal evidence of the fact. 

The only remaining point is als to reducing the damages, which, it is said, 
ought only to be nominal, because It is not shown on the record, that Horsfall 
had endorsed the bill, and consequently that it came into the hands of the 
defendant valueless. But I think the true answer was given to that on the 
argument, that it was not valueless in the hands of the plaintiff, and the action 
is not against the defendant for acquiring anything of worth to him, but get- 
ting into possession something of worth \o the plaintiff. Now, prima facie, I 
think the instrument is worth the amount for which it is drawn, and that the 
full amount ought to be recovered, unless the defendant gives up the bill, or 
adduces evidence to show that in the hands of the plaintiff ii would be of no 

value. . 

On all points, therefore, the rul^must be discharged. 

SUTTON V. PAYNTER. 

•V In this case a Rule was granted calling on Francis Edward 
JuDOMENT. [ Paynter, one of the attomies of this Court, to show cause why 

) he should not answer the matters of certain affidavite filed herein 
or why he should not be struck off the RoUs of this Court. The rule nisi 
was granted on the affidavite of Mr. and Mrs. Sutton, in reply to which, on 
shewing cause, Mr. Paynter and four other deponents' affidavits were read. 
The affidavite on both sides are so loosely and inartificially drawn that I 
have had great difficutly in collecting what are the real merits of the matters 
in dispute between the Buttons, and Mr. Paynter, and so much is introduced 
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on both sides which is not relerant to the present application, that what is 
rcloyant has cost me no small pains to discover. The ground upon which I 
granted the rule was simply this : that Mr. Pajnter, being a trustee for Mrs. 
Sutton of certain property, and at the same time attorney for Mr. Sutton, had, 
in pnrsuance of a power in the settlement under which the property was 
rested; sold part of it for the purpose of porchasing other property in lieu, but 
instead of appropriating it to that object, had appropriated it to the payment 
of his own bill of c*o«ts due from Mr. Sutton. The facts sworn to by Mr. and 
Mrs. Sutton, in support of this ground, are these :>-On the 4th February^ 
1848, Mr. and Mrs. Sutton being then married, an assignment of personal pro- 
perty consisting, inter alia, of fire horses, was made to Mr. Paynter and 
Mr. Dent upon certain trusts, in favor chiefly of Mrs. Sutton, with a power to 
the trustees, with consent in writing of Mr. and Mrs. Sut.,on, lo sell one part 
of the trust property, and invest the produce in another. Mr. Sutton (when 
he does not say) contracted for the purchase of a house from Mr. J«yons for 
£400 to be paid in part cash, and part bills, (when drawn, and when due, he 
does not say,) and this property Mr. Paynter and Mrs. Sutton agreed should 
be made part of the trust property. They agreed also, with consent of Mrs. 
Sutton, that five of the horses included in the onginal settlement 
should be sold for the purpose of taking up the first of the bills 
due to Lyons, and an authority was given to Mr. Paynter 
to get the horses, which, Sutton says he " is informed and verily** (the word 
'* believes" bjeing left out) were sold by public auction by the directions of 
Mr. Paynter, on the 4th and 29th August, 1848, for £127 198,-~a6otfC 
which time, the first bill (o Lyons fell doe. He then states that Mr. Paynter 
did not pay the first bill, nor invest the proceeds in other property, in 
consequence of which he, button, was obliged to apply for assistance to Mr. 
Bobinson,into whose hands the property eventualy got. I omit all relating 
to this part, for it has nothing to do with the application.- The affidavit 
concludes with an allegation " that the paper writing annexed is the origina\ 
bill of costs" (not a word having been said about a bill of costs before) 
'delivered to defendant by Mr. Paynter, and that Mr. Paynter admits in hit 
bin of costs that he appropriated the money which arose from the sal? of a 
part oC the trust property, to the liquidation of his bill of costs.*' Ho states 
also that he paid various sums towards the said bill of costs, and to the best of 
his belief, the full amount of his costs taxed by Mr. Moor pursuant to their 
agreement, (not one word about Mr. Moor, or any such agreement, having 
been previously stated), and that he had applied to Mr. Paynter to invest the 
money, who refused, and said he b^d applied it to the liquidation of his bill oi 
costs. The affidavit of Mrs. Sutton is almost a copy of Mr. Sutton's. 

Now, any thing more loose and Taguc than the obove afiidavit, it is difficult 
to suggest. Mr. Sutton does not say in express terms that he ever employed 
Mr. Paynter as his attorney, nor does he even say that the money for which 
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(ho horses n cro sold crcr reached Mr. P.i3'nf er*s hands» or that it even was 
paid to the auctioneer. He does not say that the bill of costs attached waa- 
dnlirered to him by Mr.Paynter, or that the money was in fact misappropriated 
by Mr. Paynter, but refers to a docament in which he says that will appear. 
Now, I have not looked at that bill of costs, nor at one word of it ; for the 
Court is not to hant through twenty pages of folio to find out a simple fact 
that mi(;ht have been sworn to in two lines. And why is Mr. Paynter to be 
affected by a document of which there U no evidence that ho is any way 
connected with. How could Mr. Sotton be indicted for perjury on this 
affidavit ? Undoes not swear that Mr. Paynter was employed by him as his 
attorney, or made out, or delivered the bill of costs attached, and yet, forsooth, 
upon the supposition that he was so employed, and did deliver such bill, I om 
to strike lum off the rolls. The rule niri was improvidently granted. In 
justice, however, to Mr. Paynter, I have read his affidavits In answer, and the 
result is, that they contradict all the sabstantial parts of the matters sworn to 
by Mr, and Mrs. Sutton. From these affidavits, it is clear to me that the 
horses were sold by Ar, Sutton's express direction, not for the purpose of tho 
trust, but that Mr. Paynter might pay himself his bill of costs, and then 
afterwards, Mr. and Mrs. Sutton both sign a release to Mr. P. on payment of 
what remained due to Mr. Robinson. 

Then, as to the purchase of the house from Lyons, it appears that Sutton 
had expected some money from England to pay for this, but was disappointed ; 
and having a verdict against him for £260» and a large bill of costs from Mr. 
Paynter, and finding that the settlement would not bold good against 
creditors, he tells Mr. P. to sell the horses, and pay himself, before the other 
creditors got hold of the property. 

Now, this is the whole matter, and though I think Mr. Paynter might hare 
acted with better taste, and more caution, and may have committed a breach 
of trust in Eqnity (if so extraordinary a settlement be worth a straw), yet I 
cannot see the least ground for warranting the step which Mr. Sutton has 
taken against him. I have looked into several cases in which the court 
interferes, but can find none having the least resemblance to this. The cases 
of Goodwin v. Oosnett, 2 Col. 457, in re Martin, 6 Beav, 337, and re Webb, 
2 D. and L., 932, illustrate the principle on which the courts will act, when 
complaints such as these are made against attorneys, and I feel I should bo 
running counter to one and all of them, if I were to do anything but discharge 
this rule, and with costs. 

PHILLIP PHILLIPS.—(INSOLVENCy.) 
•\ The Insolvent in this ease^ baring been absolutely refused his 
JuDQMBifT. > certificate, by the Chief Commissioner, has appealed against that 
^ decision. The facts and cireimistaiices apon which his refusal 
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^as grounded are stated fuUjr id his jadgment at published in the Melbourne 
Morning Herald of the 6th Marcbi and which he has certified to roe to be 
correct. I have perused, however, the Tarioiis depositioDS and examinations 
taken before hiro, and have also inspected the books and documents produced 
and referred to in the course of the investigation. It is unnecessary to enter 
into a detail of the facts then elicited, or to take a minute sarvey of th« 
circumstances which may or may not have any bearing upon the specific 
charges, on which the Chief Commissioner has adjudicated. It is sufficient to 
say that there are one or two broad facts in the case iHiich are, in my opinion, 
quite sufficient to warrant the judgment he has pronounced. Th» discretion 
which is vested in him, is not to be interfered with, except the court can see 
clearly that he has acted on erroneous views. He is, as it were, in the place of 
a jury, and is to be left like them, to the deductions of his own mind from the 
facts proved before him. Then, to overrule his decision, the court must not 
ask itself whether its own decision woold have been the same, but whether 
it perceives in the mind of the Commisaioner snch a clear misapprehension 
either in his facts or reasons, as to be able to say, beyond doubt, that he has 
done wrong. This case, however, may be put upon firmer ground, for I am 
not only of opinion that the Cloef Commissioner has not done wrong, but 
that in refusing the Infol vent's certificate altogether, he has done perfectly 

right. 

Four grounds of opposition were taken to ths Insolrent's discharge in the 
caveat filed by the opposing creditor, of which the third was — that the Insolvent, 
'* in contemplation of insolvency, or knowing himself to be insolvent, bad given 
to Harris and Marks, two of his creditors, an unjust preference" ; the fourth' 
" that he had omitted to keep reasonable accounts and entries of his receipts 
and payments.*' With reference to the third ground, the words ** in contem- 
plation of insolvency, or knowing himself to be insolvent," were omitted in the 
•cavectf, but inserted by way of amendment, at the close of the examination. 
This was objected to, on the part of the Insolvent, by his counsel, Mr. Williams, 
as being in violation of the Rule of Court requiring the grounds of opposition 
to be stated in the caveat. At to this^ it appears to me that the Role of Court 
being only made for the convenience of the Court and the Insolvent, the terms 
in which aground of opposition may be there stated, are quite immaterial, if 
the Insolvent cannot have been misled. The caveat is not to be looked at as 
if it were a pleading,bnt as a mere momorandnm of the grounds of a creditor's 
opposition for the information of she \ Court and the Insolvent. 
The creditor's right to oppose does npt depend on the filing 
of a caveat^ for 1 apprehend that under the 17th section of the 7 Vic. 
No. 19, a creditor may demand to be heard, whether he has filed a caveat or 
not. A caveat, however, having been required by Rule of Court, the 
Commissioner would probably allow the Insolvent time to meet any unexpected 
case that might be started upon bim 3 but I cannot conoieTe that the creditor 
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cnuld not be heard to mako out such a case. Bui in the present caveat tho 
Insolvent has distinct notice that one ground of opposition is ** an unjust 
preference to Harris and Marks j*' now the addition of the words ' * in 
contemplation of Insolvency" could substantially add nothing to the charge 
involved in the words *' unjust preference," Of course in legal strictness, and 
for the purposes of an indictment, or pleading, tho additional words would 
be necessary, but how these words could be necessary to convey to the mind 
of the Insolvent, the thing really intended to be proved, I am at a loss to 
conceive. But, however, this may be, I quite coincide in the view taken by 
the Chief Commissioner of his own powers, as well as those I entertain of the 
right of the creditor, under the 17th section, and the eavsat therefore may be 
altogether disregarded, if the evidence . adduced before the Commissioner 
proved the charges in which he has adjudicated, or justify the judgment which 
he has pronounced. 

Now that there has been an unjust preference, in point of fact, to Harris and 
Marks, I hare not the slightest doubt upon the admiasion of the Insolvent 
himself. I wiU assume that when the warrant of attomej was given to these 
creditors, viz.: September 22nd, 1847, Phillips believed himself to be solvent 
the value of his stock, being as he Bwears, more than sufficient to pay all his 
debts. But on the 20th April, 1848, this warrant of attorney was put in force' 
when the stock he had valued at £3,000 was sold off, under tho levy for 
£1,300, and odd. He was then clearly in insolvent oiroumstances, for he 
had nothint)^ left to pay his debts then remaining due. The writ, however, 
under which the levy was made, is set aside with hia oonsent, on the 3rd May, 
and a second writ issued the same day. A. summons for setting aside the writ 
had been taken out on the 2nd May, and on the evening of that day, the 
whole money levied under it, was returned to the insolvent. On the day 
following the insolvent goes to tho office of Mr. Doerdin, the attorney of Harris 
and Marks, and hands back the money agaiu to be seized under the second 
writ. Now I have looked to the examinations of the parties who speak to this 
transaction, and particularly the depositions of the insolvent, and Mr.Duerdin; 
and It is impossible to arrive at any other conclusion, than that the refunding 
of this money was a voluntary act on the part of theinsolveut,and a well un- 
derstood, if not a preconcerted and arranged plan, on the part of Harris and 
Marks, and their attorney, Mr. Duerdin. For what purpose was the 
Insolvent told to come the next morning, before he paid the money into the 
Bank, to Mr. Duerdin's office, if not to give up the money ; for what purpose 
was Lyons the SherifTs officer, td be there, if not to receive it, and for what 
purpose did the insolvent go there, if not to pay it ? It is trne he exclaims to 
Mr. Duerdin, after Lyons had taken the money, upon his producing it, *^ they 
have seized the money ?" but who can doubt that the exclamation of surprise 
was^sheer aifeotation — who can doubt either that Mr. Duerdin would not have 
expressed himself with something like indignation, if he had felt that any 
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deception bad been played npon the Inaolvent, or that bis office had been 
selected as the scene for acting any unfair or disengenaons part towards him ? 
On any other supposition indeed, than that Mr. Daerdin was fully eonrinced 
of (he concarrence of the Insolvent in every thing that took place, in regard 
to the retaking of this money, and of his full understanding of his real rights 
in regard to it, Mr. Dnerdin's conduct would be not only unintelligible, but 
highly reprehensible. Mr. Duerdin, however> may hare thought it necessary 
for his client's protection, that the form should be gone through of returning 
the money into the Insolrent's hands, and of issuing a second writ by which 
it might be retaken the same day. There could be no risk in such a course^ 
if the Insolvent did not want to take advantage of the money being in his 
hands ; and so far as Mr. Duerdin was concerned, there could be no objection 
to such a course, if he was satisfied the Insolrent could be relied on, and acted 
from his own free wilL In this view of the case the conduct of Mr. Dnerdin is 
intelligible enough ; but that of the Insolvent is perfectly unaccountable. He 
would have it credited that he was ill-used from beginning to end by Harris 
and Marks ; that not only the levy under the second writ, but the sale under 
the first took him by surprise, and greatly offended him. And yet, under tho 
first, he does everything to tacilitato the sale of the goods iu an unusually and 
unnecessary rapid way, and under the second, although told the money was 
in his own power, and was actually go for one night, he hands over the money 
on being asked for it by Lyons. Why, if he really intended to take no 
advantage of the mistake in the first writ, and was not playing a wilUng part 
in a preconcerted scheme, did he not decline receiving the money at all ? 
Why not say, when Mr. Duerdin handed him the money — '' I acknowledge 
having received it, and now hand it back in payment for the warrant of 
Attorney ?*' But the oljcct of the whole proceeding is too transparent to 
admit of the shadow of a doubt. It is clear to me, that the Insolvent did not 
give up this coney under the belief of any legal, or the influence of any moral 
pressure, but solely and simply, with the express view of enabling Harris 
and Marks to hold it against his other creditors. Then, was there any 
legal pressure. I unhesitatingly say there was none. Money cannot be taken 
from the pockets of a debtor under a writ of Pi, Fa , and no debtor is bound, 
because such a writ is out against him, to empty his pockets at the req lest o€ 
a bailiff. But as I have said before, nothing of the kind occurred 
hero« In point of fact whatever it might have been, in point of law, it was 
no levy at all under the writ, but mere sham, in order to give a colour of right 
to the resumption of tho money. If the insolvent had really been indignant a^. 
the conduct of Harris and Marks, as well he might be for having without a 
moment's notice sold him off and ruined him, he would, the moment he had 
got into his possession the produce of his stock, have taken every possible 
means to retain it, or some of it for the benefit of his other creditors. He 

* 
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"^n'ould have consulted AOi Harris and Marks* Attorney, but one who could act 
for liioD, and who would have told him not only what hb own rights were, but" 
liow they might have been made available for the benefit of hii creditors in 
general, instead of being Toluntarily surrendered for the benefit of Harris and 
Marks. But this evidently was not his object ; his object was to seoure 
everything he had to these two creditors, and to them alone. Here then is a 
clear case of unjust preference in the moral sense of the word. In the \ega\ 
sense of the word, there may be an undue orfraudnlent preference, which viewed 
*n a moral light, may be commendable. The cases, therefore, which were 
referred to at the Bar, in which the Court determined what was an undue 
preference, in reference to the rights of third parties can have little bearing 
upon the question, when the conduct of the Insolvent, with a view to his 
certificate, is to be considered. ''There is" as Mr. Cook observes, in his 
Insolvent Practice, p. 92, **& vast difference between the two." 

What mnst be looked to, in short, is not the legal construction to be put 
on the transaction, or the legal effect of it, but what was the conduct o^ tho 
Insolvent, and his intentions and motives, in the course of it. If these weie 
honest and bona fide, thongh the Law might repudiate all he had done, he 
ought not to be punished ; but I am sorry to say that, in the transaction in 
question, I cannot view the Insolvent's conduct in that light. 

It is unnecessary to consider the other grounds on which the Commissioner 
has adjudicated, but I have referred to that respecting the books, in order to 
make a few remarks upon the way in which this objection was met by tho 
Insolvent's counsel. It was argued that it was not customary in this colony 
for any but merchants, or wholesale traders , to keep a regular set of books* 
and accounts, and that a shopkeeper who was selling over the counter the 
whole day, could not be expected to do so. 

I cannot accede to any snoh view. Every person in trade, as a matter of 
eommoQ pmdence, If fVom no other ooadderations, ought to keep such a 
record of the state of his affairs, as will not only enable him to see how they 
stand, at any time, but will . afford the same information to bis creditiors and 
reprtsentatives in the event of his death or insolvency. Should the latter take 
place his books alone will enable his creditors to discover the true oause of 
his failure, and the real extent of his remaining resources ; and the want of 
snoh TOQchers for the honesty of his conduct is, and natnrally so, looked 
upon, with suspicion. As the writer from whom I have before cited, observeii 
" The correctness and tho prodvctlon of an Insolvent's books and papers are 
of primary importanea. They alone form a key to the whole of his affairs ; 
they alone oan enable his creditors to ascertain the true state of hit 
circumstances, to trace the course of his transaolions, and to estimate the 
general accuracy of his sohedule and balance sheets." It may be that the 
omission to keep books b no proof of dishonesty, but it does not, thereforSi 
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follow that sQcb omoiission is to go for notluno^, wben th« parfjr 
to whom it can be impated eooses to take the benefit of th» 
Inaolyeot Act. If he wishes to obtaia the fall benefit of th» 
Act, he roost be prepared to comply with the oonditioDS on whioh that benefit 
is aecorded>and if he cannot do that» he can hardly be said to be punished ; 
be simply loses a privilege which woald otherwise hare been panted htm. A 
certificate is not a matter of right— creditors are entitled to be assured before 
their debto;r8 aro freed from all future Uabiliiy, that they hafe made a full and 
fair disclosure of the state of the:r affairs^ and without the keeping of proper 
books^ still less no books at all, sucii a disclosure cannot be made. I do not 
understand upon what principle tradesmen can justify to themselves the 
carrying on trade withoat regular books— if they are not able to keep them 
themselves, there is no difficuUy in finding those who could do it for them. I 
trust the custom is not lo prevalent in this town as has been asserted j if it be 
so, the sooner it is altered the better. But, however, this may be, the existence, 
of such a custom, if in reality it prevail, will be no excuse in this Courts foff 
the absence of that information which the creditors of an insolvent have a 
right to demand, and can alone adequately acquire by reference to his 
books. 

As regards the present case the insolvent* or some one for him has kept 
books ; but the state of them is exceedingly uusatisiACtory, and cannot but 
give rise to suspicion, that they have not been fairly, as they have certainly 
been very negligently kept. I fasTC gone through them all with 
ssme care, and 1 must say, that the manner in which some accounts are entered 
in some books and have been altogether omitted in others* I allude particularly 
to those of Harrib and Marks— do strike my mind as indicative of something 
more than mere carelessness on the part of the Insolvent. I have alluded 
however, to this part of the case, not so much in reference to the conduct o' 
the present Insolvent, as to apprise the trading part of the oommuaity, whethe 
in shops or warehouses, of the necessity of keeping proper books, and ot the 
injury whioh may accrue both to their character and prospects, from the 
omission to do sOj if they should be compelled by misfortune, to seek the 
benefit of the Insolvent Act. 

The dociMon, then, of the Chief Commissioner in the present OAM, ia 
affirmed* 

HARRISON V. JOMSS. 

\ This was an action of trorer, for a horse, under the following; 
JuDOMSKT. ^ circumstances: Some lime between the 1st and 19th of January 

^ last, plaintiff and defendant had a conversation about exchanging 
their horses, when plaintiff said, " if he got a good sound maroi he would nojt 
mind giving his horse and a little money ;" defendant asked him what he 
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considered the value of his horse, when plaintiff said £20 ; defendimt said, hiJ 
ifitre was worth £24 ; plaintiff said, ** JiS would give ihat if, after a week** 
trial he found her correct." To this, defendant agreed ; and warranted his 
maro perfectly sound, and in foal. The conrersation thus far, I have giren as 
detailed by the witnesses who heard it, and who, on cross-examination, added 
that each party was to hare a week*s trial. Upon this understanding the mare 
and horse were mutually delivered, but plaintiff, being dissatisfied with the 
mare after trial, sent it back to the defendant, who refused however, to return 
the plaintiff his horse. The exact time when the mare was returned, or doliverc d' 
did not appear at the trial, but when,the defendant was informed of thepUintlff*s 
disapproval of the mare, he told his informant to tell Mr. Harrison to send the 
mare back and get his oum horse ; and afterwards on meeting plaintiff on the 
road, who said he was going to fetch his horse back, told him " to go on," but 
contrived, before he reached his (defendant's) house, to get there before plaintiff 
and turned the horse loose, and when plaintiff arrived, made some excuse for not 
finding him, and, finally refused to give him op. The only witness who spoke 
to the value of the horse^ said, in his opinion, it was worth £16. 

It was contended by Mr. Barry, who appeared for the defendant at the 
triali that the contract for the horse and mare had been rendered complete by 
the plaintiff's non-return of the defendant's mare within a week aJUr its 
delivery, but I was of opinion, and so told the jury, that the contract had never 
been completed, and that the stipulation for the week's trial was a condition 
precedent to the completion of the agreement, the terms of which only had 
been settled between the parties, but not the agreement itself, unless they 
were subsequently mutually willing to carry it out, I observed, further, that 
the view urged by the defendant's counsel bad not been taken by the defendant 
himself, but on the contrary, that he had desired his own mare, when told that 
the plaintiff disapproved of it, to be sent back, and the plaintiff to get back his 
horse. The jury, however, disregarded my direction on tbid point, and 
returned a verdict for the defendant. 

Last term, Mr. Stawell, for the plaintiff, obtained a rule nisi for a new 
trial, against which cause was shown by Mr. Barry, on the ground taken at 
the trial, and also that the cause of action was below £20 ;— he cited Street v. 
Slatf, 2 B. & Ad., Oomperte v. Denton, 3 Tyr. 232. Mr. Stawell cited Foun^ r. 
Harris, 2 Tyr. 177, and Watts y. Judd, 5 M. & Gr. 698. 

As to the amount sought to be recovered, I agree with Mr. Stawell, that it' 
it not because £16 was by one witness said to be the value of the horse, that 
that sum would necessarily have been the amount of damages, if the jury had 
fbnnd for the plaintiff, as they would have been at liberty to have given £20— 
the value put on his horse by the plaintiff, and acquiesced in by the defendant* 
The rule, therefore, as to verdicts, under £20 (which will be found fully 
conaidered by me, with all the authorities collected, in Crawfin-d v. Snodgrast, 
2 ShAd. p. 37), would not apply, erea if the rerdict wsre not against law, at 
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Well as evidrnce, which it clearly is. I remain of the opiuion exprMsed bjr m4 
at the trial, that there never was any contract so as to vest the property of 
the plaintifiTs horse in the defendant, althoogh the former might not retjm the 
mare of the latter, after a week's trial. But eren bad the contract been as 
interpreted by Mr. Barry, what paued between the parties afterwards, was 
distinct evidence of a rescinder, for the defendant himself directs his mare (o 
be sent back, and the plaintiff to lake away bik own horse, and the latter acts 
upon that by sending it back. The role, therefore^ for a new trial most be 
made absolute, costs of the first trial, to abide the event of the seeond. 

HOGAN t;. MILLER. 

> Ihis was an action of trespass quare elatum frtgit in the usnal 
JcnouaMT. > form, to which not gnilty only was pleaded. No actual breaking 
^ or entry was proved at the trial, but the plaintiff relied solely on 
the production oC a warrant which bad been obtained by the defendant under 
the provisions of the 11th Vic. No 2. By the 1st section of that Act it is 
pointed out, how persons entitled to the possession of premises, held over by 
tenants after the expiration of their tenancy, may obtain a wan ant to 
enforce their right, and then, by 1 he 3rd section, there is a provision that the 
obtaining of a warrant by a person not entitled to possession, shall amount to 
a trespass, although no entry shall be made in virtue thereof. The plaintiff in 
this case failed to prove that the defendant was not entitled to the possession 
of the premises at the time of his applying for the warrant, but on tha 
contrary, his own witnesses showed that his tenancy bad expired, and thai 
defendant, as his landlord, had a right to put the warrant in force. Under 
these circumstances plaintiff's counsel, on my intimating the defendant must 
hare a verdict, elected to take a nonsuit, to set aside which I gave him leava 
to move, if under the plea of not gnilty I should ultimately be of opinion tha t 
the only fact put in issue thereby was the mere obtaining ot the warrant. 

Last term accordingly Mr. Barry obtained a rule nut for setting aside 
the nonsuit and granting a new trial, against which Mr. Williams and Mr* 
Stawell showed cause. Mr. Barry contended, as he did at the trial, that 
according to the rules of pleading, the fact of trespass being alone put in issue 
under the plea of not gnilty, and the obtaining of the warrant being declared 
by the Act of Council to amount to a trespass, it was not necessary to prove 
any thing more on the part of the plaintiff to entitle him to a verdict. It wae^ 
on the other hand, contended, that the mere obtaining of the warrant did not 
cosstitnte a trebpass unless tho party obtaining it was not entitled to 
poaseaslon, and that, therefore, this ought to have been shown by the plaintiff 
in the present case. Defendant's Connsel argued also that the action itself 
was not maintainable la this fl;eaeral form, hot that the declaration ought t4 
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hare set forth spocially the itatulablts trespass relied on, and not have arcrrod 
aa actual breaking aud entry, of which thoro had been do proof, and whichi 
according to the argomaDt of the plaintifiTs counsel, it was not necessary to 
prore, 

I ha?e considered the arguments in this case, and remain of the sftma 
opiniod which I expressed at (he triaL The words of the 3rd section of the 
Act are as follows : — ** That iu every case in wh'ch the person to whom any 
such warrant shall be granted bad not, at tue timo of granting the same, lawful 
right to the possession of the premises, the obtaining of any such warrant aa 
aforesaid shall be deemed a trespass by him against tho tenant or occupier oi 
the premises, although no entry should be made by virtue of the warrant.'* 
Mow, it will be observed, that the obtaining of the warrant here mentioned is 
not an act which under some circumstances will, and in others, will not* 
amount to a trespass, but la only declared to be a trespass in those cases in 
which the person obtaining the warrant had not, at the time, lawful right to 
the possession of the premises. Not only is the obtaining the warrant 
alone not declared to be a trespass, but what does make it a trespass is stated 
in the very same clauw ; no analogy therefore can be drawn from (hose 
statutes, where it is thrown upon a party charged with the commission of an 
offence, to shew that he falls within some exception provided for iu a different 
clause of the Act ; bat in the section under consideration two ingredients are 
coupled together as constituting the fact which makes the trespass, and the 
plaintiff, therefore, when the trespass is denied, is put to prove, and must fai^ 
if he does not prove, the existence of all which constitutes that fact . It follows 
that the pUintiff, in the present action^ should havo made out not only that 
the defendant obtained the warrant, but that at the time of his obtaining It, he 
had no right to the possession of the premises. 

It is not necessary to consider the view suggested by me at the trial, and 
referred to in the argument, in Banco, whether the present action should not 
have been in com, or whether, as suggested by Mr. Williams, it should have 
been, though in trespass, in a different form. I should have had, however, 
great difficulty in saying* if the plaintiff had proved all that the statute had 
required, that he had made out the allegation of his present declaration. How 
could I have tokl the jury, that there was any proof of breaking and entering 
the close of the plainti£^ the only treapaaa declared on ? It is true that the 
words vi «i armk mean only implied foree^ and that the Act says, the obtaining 
of the warrant shall be a trespaaib althongh there shall be no entry ; but it 
does not go on to say that the obtaining of the warrant shall be tantamount to 
an entry, or that a plaintiff may nevertheless allege an entry, and give in proof 
thereof, the obtaining of the warrant by the defendant. It merely says that 
the obtaining the warrant shall, withonc entry, amount to a trespass ; but 
does that give the plaintiff a right to declare against the defendant for breaking 
aO'ientering T It seens to me, that ii a phiintiff can declare in this fecm, 
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sustain his case on a declaration for an assault, or anj other kind of act, whioh 
in law amouots to a trespass^ 

I must say, I am •nclined to think, that the facts, which are constituted a 
tr(*3pa8S by the statute, should have been specially declared on ; and although 
the pleader would have met with difficulties in doing this ; it is a difficulty in 
which the act has left him, if it intended really to give him an ao tion of 
trespass, and not of trespass on tho case. Bat I am not aware that there bai 
ever yet been a decifion in which it has been held that ao action of trespass 
vi etarmis was that which the statute intended, and a very eminent lawyer. 
(Mr. Ser{;^eant Manninj^:), in a note to Darlington ▼. Pritchard, 4 M. and Gr., 
p. 794, thus argues against the likelihood of sooh a decision. ** It can hardly,*' 
he says, ''have been intended to give to a party, upon whose land no entry 
has been made, a formed action of trespass. The word ** trespass," appears^ 
to be used in this statute in the more extended sense of a tort or wrong, every 
tort being in strictness a trespass, whether it be punishable in an action 
de transffresgione in ecisu proiHso, or in an action d$ tramgresiione in eoti' 
timili C€t»u, or supsr casum. It may be observed that the statute is not very 
carefully worded, as in speaking of a tenancy from year to year, the term 
used is, the popular expression, ''a tenancy at will." 

It will be observed that I hare used the words statute and act 
indiscriminately, in reference to the section which I have had under 
consideration, for althoogh the Ilth Victoria, No. 2, in popular phraseology 
is usually designated ab " Brewster's Act," every lawyer knows that, with the 
exceptionoffonr lines in the 1st clause (the pmdenee of omitting which yet 
romains to be seen) it is nothing more than • verbatim copy of the English 
Btatute,lst and2nd Vic, e.74. The fact, however, of its introduction into 
the colony by a member of the bar excites one's regret 
thai the learned gentleman should not have made himself acquainted 
with the view which had been taken of the statute by the 
English oonrts, in the decisions to which it had given rise. It would, indeed^ 
be of great service to the community, in all oases, if the local legislature were 
not to adopt English statutes, either in whole withant -well considering the 
effect of their entire applicability, or, in part, without seeing good groonds 
for the deviation, and in neither case without eonsnlting all decisions of the 
Engliah courts that maj have taken phMie upon them. In pursuing this course^ 
and framing their acts accordingly, our colonial legblature would be importing 
into their code not only British law as originally made, but aa subsequently 
interpreted, th^ effect of which wenld be to introduce Into 
the oolony, an improved rather than a borrowed legislation : and 
as a natural oonsequenee in connexion therewith Chat efficiency and certainty 
in the administration of Justice, which, without the correction of experience^ 
no amonnt of talent or wisdom, seems able ta guarantee. I make these 



obserTadons not mrrely as arising oat of the present case, but in the hope that 
those who are now engaged in investigating the state of our colonial laws, 
may take the subject into their consideration. 

I need hardly add, after the view I have taken of the act which has given 
rise to the present action, that the plaintiff caust fail, and consequently that 
the rule which has been obtained for setting aside the nonsuit must be 
discharged. 
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RANKIN V. BOURSIQUOT. 

\ This was an action of Libel, to which a juitiGoation was pleaded. 
Statement > in compliance with the terms of the 4th section of the Colonial 

) Libel Act, 11 Vie., No, 13. The plaintiff replied, De injuria, 
and the question is, whether such a plea is proper, or whether, as sugi^ested 
by the demurrer, which has been put in to the replication, the plaintiff 
should have either traversed specially some material fact of that part of the 
plea on which the justification is founded, or admitting the whole of that part, 
have denied that the publication of the libel, was made for the public benefit. 
There were other objections to the replication, but they all resolve themselves 
into those just stated ; for if de injuria be a proper replication, it is not less 
BO, because the plea which it answers may contain matters immaterial to be 
proved, and not intended to be put in issue. No extra burden of 
proof U thereby thrown on the defendant ; for as in a declaration, so in a 
plea, immaterial matter if averred need not be proved, and cannot be 
traversed. But it is not traversed, by d« injuria, for the effect of that is 
simply to put in issue what is material to the plea ; it is only where the 
adverse pleading tenders a particular issue upon the immaterial matter, and 
thus makes that material which would otherwise have been immaterial, that 
the objection on this head arises. Or, as in Mitchell v. Crag, 10 M & W 
868, where a plaintiff instead of replying de injuria, replied that the plea and 
staUmente therein contained were not true in substance and fact. This was 
held to put the defendant to prove more than would have been put in issue by 
the replication de injuria. But that is not the case here ; what is immaterial 
in the plea remains so; what is material, and that only,b denied by the 
replication. In short the traverse is not too large, for that the objection 
amounts to ; an objection which it seems to me is hardly applicable to de 
injuria at all, if such a replication be allowable ; and if it be not Allowable 
the objection as to largeness is not wanted. The question is, therefore, as I 
before observed, whether de injuria is, in the present case, a permissible and 
proper replication. 

It was contended, by Mr. Barry, in support of the demurrer, that a plea 
Justifying a libel, in accordance with the 4th section of the Libel Act was a 
plea Dot of excuse, but in discharge ; or that at all events usier that section, 
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as two distinet grounds of ckfcnce were required to be pleaded, thcjr ccutd not 
both be met under de injuria. In support of this view he referred to the 6lh 
section of the same act, where to a particular plea there given^ it is provided 
that the plaintiff may reply generally denying the whole plea, and argued 
from the absence of any such proviso in the 4th section^ that the plaintiff 
could not reply generally to a plea framed in accordance with that section. 

Mr. Stawell, in support of the replication, contended that the provisions 
of the 4th section had nqt effected any alteration in the rules of replying to 
pleas of justification, but had simply thrown an additional matter of proof on 
the defendant ; but which ho would altogether escape from, if the plaintiff 
were precluded from traversing it, under the general replication, in&smuch as 
he must either admit it for the purpose of denying the justifying matter, or 
else admit the whole of the latter, to enable him to put the defendant 
to the ptoof cast on him by the statute. Mr. Stawell referred also to 
the lOlh section, which allows a defendant to plead,, on an indictment for 
libel, in the same manner, as in an action, and the ' prosecutor to reply 
generally. 

'\ It appears to me that the replication is good. The Act of 
JoDGMBNT. > Council has, I think, worked no such disadvantage to a plaintiff 

^ in an action for libel, as it clearly would, if this demurrer could 
be sustained. No argument appears to me to be found against the view I 
take, in the powers given to a plaintiff in the 6th section, nor is, I think, any 
needed, in favor of that view, by reference to the same powers in the 10th 
section. In each of the<te sections new pleas are given, and the mode of reply 
is, therefore, provided for, but in the 4th section, no new plea is given to a 
defendant, but simply an enactment is made that a plea already in general 
Ud'o shall not have any efficacy, unless something else be added to it. Tho 
words of that section are these-**' And be it enacted, that in any action for 
defamation, whether oral or otherwise, the truth of the matters charged shall 
not amount to a defence to such action, unless it was for the public benefit, 
and if the said matters charged shall be relied upon, as a defence, it shall bo 
necessary for the defendant, in his plea of justification, to allege that it was 
tor the public benefit that the said matters charged should bo published ; and 
the particular fact or facts by reason whereof it was for the public benefit that 
the said matters charged should be published ; and that unless the said 
allegation bhall be made out to the satisfaction of the jury, as well as the 
truth of the said matters charged the plaintiff shall be entitled to recover a 
verdict, with such damages as the jury shall think proper." 

The language of this is plain ; it effects nothing to abridge tho rights of 
the plaintiff in hi^ reply to a plea of the truth of the libel, but says that such 
plea shall not amount to a justification, unless it be also averred that the 
justification of the truth was for the public benefit. Thb statutdble addition, 

o 
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'thoroforcy becomes part of tho pica, and not a soparato matter to be separately 
traycrscd. That which was an excuse before is no longer an excuse, unless 
-what constitutes it was done for the public benefit. It bccomos, therefore, ns 
much an ingredient in th^ pica of justification, as if it had formed ono of the 
facts necessary to make up the matters constituting tho oxcuse, independently 
of the statute^ But the whole, including what the statnto requires, is still a 
plea in excuse; The meaning of matter in excuse, as giren in Crogate's caso, 
was held by Maute, J., in Seoit r. ChappeUow,^ M, and Or., 336, to be 8om9 
reason for the act done; and in Cooper w, Garbett, 1 D.and L., 976, Lord 
Denman admits the view taken by Coltman, J., in the former case, that " in 
all cases Where a contract is admitted by a party, but avoided by matter of 
law, the replication de injuria may be pleaded.*' And he adds, with reference 
to Crogate*s case, that the Court " ought not to suffer more distinctions than 
were necessary. " 

Now tlie present plea admits the publioation of tho libel complained of, 
but avoids the effect of it by matter of law. That, therefore, is a plea in 
oxcuse, and de injuria is properly replied to it. The demurrer, therefore^ 
»inust be overruled. 

IN re J. C. RIDDELL AND C. PAYNE. 

\ In this case a rule nisi was granted, calling on Mr. Riddcll and 
JuDOMKHT. > Mr. Payne, Justices therein named, to shew cause why a 

^ mctndamus should not issue out of this court commanding them 
to issue a warrant, enabling Robert Robinson to obtain possession of certain 
premises to which he claimed a right, in conformity with the provisions of the 
1st Section of the llih Vic, No. 2. The circumstances under which this 
application is made are, as I collect them from tite affidavits on both sides* 
substantially these. On the I6th March last, Robinson served on his tenant 
Sutton» notice to quit certain premises held by the latter, at a weekly rent, from 
tho former, and on the 31st of March, having given notice thereof to Sutton, 
Robinson by his Attorney, Mr. Payntar, applied to two Justices at the Police 
Office for a warrant to eject Sutton under the act above mentioned. This 
application was heard by two Magistrates, and dismissed by them for some 
tochnicalinformality. A second application was made on the lOlh of April to 
two otbor Magistrates, Mr. Paynter again appearing for Robinson, when the 
complaint was dismissed on the merits. On the 21st April a third application 
was made to the two Magistrates against whom this mandamus is asked for, 
on which occasion Mr. Paynter also attended with, and acted for, his clienty 
Robinson ; Mr. Sutton was represented by his Attorney, Mr. Stephen, whot 
not finding any Magistrates in attendance, after remaining from 11 o'clock, 
the time specified in the notice, till a quarter past one, left the office on an 
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mdmatton from Robinson that he should do the same, and after he had 
informed Mr, Pajnter that he was in attendance for Sutton. Abont 2 o'clock, 
however, of the same day, Mr; Pajnter applied to the Magistrates now called 
on, to hear the ease, stating to them that it liad been heard before, on a former 
occa«oQ> and dismissed on a technical objection, but that the ertvr was now 
cured, and the ease vfoe so clear that he must succeed on his complaint ; he 
slatrd further, that in consequence of the correctness of the proceedings the 
defendant had not thought it the least use to appear. In consequence of tliis 
representation, the magi;f(rates heard the complaint, and there being no 
opposition, ordered tliat the warrant should issue at the expiration of fourteen 
days» 

Mr. Faynter, howerer, not being prepared with the warrant for their 
signature, they did not then sign it, and on his asking them to do so on the 
23rd, they having iu the meantime learnt from Mr. Stephen and Mr. Belcher, 
the Clerk of the Bench, the preTious proceedings^ declined to sign the 
'wamint,and suggested to Mr. Paynter that the case should bo reheard^- 
appointing the 7th of May for that purpose. Mr. Paynter, however, did not 
attend, and finding ho ooold not procure the warrant, applied for o^ 
mandamus. 

The case was argued before me last term, wben Mr. Stawell appeared iiv 
support of the rule, and Mr. Stephen and Mr. Williams on behalf of tho 
Magistrates. — Several technical objections were suggested, but as Counsel 
intimated that it was not the wish of the Magistrates to take advantage i>£ 
them, but to meet the case upon the merits, I shall dispose of the case upon 
that ground alone. 

It will be unnecessary therefore to eonslder whether thero has been 
a sufficient refusal shown on the part of the magiatrates to grant the warrant 
in question* that point, according to the case of Queen v. If, C, JL Cotnp.^ 
10 A. and £• 545, not being oi^en to discussion after the merits have been onc& 
entered on. I shall take it, therefore, for granted, that the Magistrates 
have refused to grant the warrant, and consider simply whether this Court is 
bound, or ought, under the circumstances, to compel them to do so. The 
Counsel for the Magistrates have urged several reasons for refusing the writ^ 
but resolvable, chieiiy, into this, namely, that it Is not 6 fit case for tho 
exercise of the discretion of the Court in favour of the applicant* They 
contend that that the conduct of Mr. Paynter, acting for Mr. Robertson, was 
deceptive towards the Magistrates, and that his statements do not disclose tho 
whole truth to the Court — that the case having been already decided upon 
its merits by two other Magistrates, cannot legally be again determined by 
those now called on.— That the words ''Shall be lawful" in tho Act, do not 
render it imperative upon the Magistrates to grant the warrant at all—That 
tho claim of Robinson to the premises is an inequitable and unjust one. — Tha^ 
the Magistrates not having granted the warrant, have made no adjudication 
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which Ihe Court can enforce. — That (he tenant Sulton not having been heanl, 
although he had appeared, by his Attorney, on the day named in the notice, 
might subject the Magistrates to an action, if they granted the warrant.— 
And, finally, that the applicant had another remedy for obtaining possession 
of his premises, by ejectment. They cited Rex, ▼. M,of Staffoi'd, 3, T. R. 
846 ; ite.r. r. N, TV, Comp., 6, A. and E. 372 ; Rea. v. Canterbury, 8 E.> 
219 ; Hex, r. I of Eyre, 2, D. and R. 172 ; Rex, v. Com. ofExc., 2, T. R. 
385. For the applicant it was urged by Mr. Stawell that the Magistrates 
having heard the case and expre«sed their intention to grant a warrant, had 
made an adjudication from which they could not recede. That having 
decided, the Court would not question their decision, and was bound to make 
them carry it out if they refused to do so. — That the writ of mandamus was 
one of right, and not in the discretion of tho Court.— That a previous decision 
on the merits was no answer to a subsequent application, on a freeh notice to 
appear, although founded on the same notice to quit, any more than a first 
action in an ejectment in which the plaintiff failed would be an answer by the 
defendant on tbe bringing of a second. •-That the Court would not go into 
tho justice of jthe applicant's claim but simply consider tho legal right. — And 
that tbe applicant had not another remedy ,inasmuch as tho action by ejectment 
would not give lum what this Act intended to give him, viz. : immediate 
potsession of his premises. 

I have read tbe affidavits and looked into tho- cases applicable to this 
matter with no ordinary attention, for I have ielt, from the first, that, if 
bound to grant a mandamus in this case, I should do so with great regret. 
It has been said that it is a writ of right ; and there are cases of an older, 
date warranting the assertion, but later and higher authorities hold a different 
language. In Rex v. AT. of Axbridgo, Cowp., 5 33, Lord Mansfield treats 
it as a prerogative writ only, and in R. v. Com, of Excise, 2, T. R., 385, 
Ashurst, J., expressly says that it is not a writ of right but in the discretion of 
the Court. In the same volume, page 182, in R. v» Jf., of London, the samo 
doctrine is upheld, and a mandamus was in that case refused, in consequence 
of the improper conduct of the applicant, though it was admitted that he 
had the right which he claimed. There is therefore abundance of authority 
for the exercise of my discretion in this matter ;acd having reference to all the 
circumstances of tbe case, and without at present looking to the merits of 
Mr. Robinson's position, there are several features in this case which always, 
where they exist, dittncline the court to grant a mandamus. In the first place, 
I much doubt whether the subject matter of this application has not been so 
far decided as to prevent Mr. Robinson from renewing it without serving a 
fresh notice to <^uit, for it appears in the affidavits that all the hearings before 
the magistrates have been on the one notice of the 16th March. In the next 
place, as tho warrant is the determination of the magistrates^ and the words 
<' shall be lawful*' are only used, I doubt whether it is imperative upon them 
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to grant the warrant. In Rea r, Stafford, 3 A. and E , 25, where the court 
were asked to order a warrant for a rule to iasuo, onoof the judges held that 
the words "it shall bo lawful" wore not imperative. I am aware that these 
words, generally speaking, in an Act of Parliameot made for the public 
benefit are imperaiivo ; and therefore, as Mr. Stawell observed, that the 
case of Hex t. Bailiff of Eye, is no authority in the present case, as the same 
words were used in a bye-law ; but still, the warrant hero being in eifcct the 
decinan of the justices, and all courts having a right to pause before making; 
their decision, or to alter it before it is actually a^d legally consummated, the 
question is^ whether this court can dictate to the Petty Sessions tho 
terms of their decision^ which it must in effect do, if it grant 
this mandamus. It b asked by Mr. Stawell, what is the remedy, 
then, when the justices will not grant their warrant, and yet do not dismiss tho 
case f It appears to me^ in this state of things, they have simply not decided, 
and that the proper application should bo to grant a Mandamus commanding 
them to determine the case, but not to issue their warrant determining it in 
favor of a particular party. But, at all events, if the court could take upon 
itself to order a judgment in favor of a particular party, it*^ ought to sec that 
sufficient grounds had been shewn to the justices for suchTa decision. Now, 
I find nothing ot the sort in any of the affidavits before me, and Bex r. Jottum^ 
3 T. R., 57G, is only one of several cases that show a party must make out 
his title who asks for relief by Mandamus* Now, what evidence was given 
before the magistrates, I do not know, and cannot discover from any of the 
affidavits. I pay no attention to Mr. Sutton's, for it is for the most part 
irrelevant, and does not touch the legal right of the applicant, but it was tho 
duty of the applicant, in his affidavits, for on them the rule nisi was granted, 
to set out the facts proved before the magistrate ; but all that Mr. Paynter 
says is, that his clerk, Mr. Addison, was examined before the justices, and 
gave certain proojs before them, but of what fads those proofs consisted, so as 
to warrant Mr. Paynter's conclu&ion, Mr. Paynter leaves the court in 
ignorance, and Mr. Addison himself says not one word about them. There 
is another view which may be taken of the case ; as the magistrates offered to 
re-hear the complaint, and had met for the purpose on a day named, can it bo 
said that they have refused to decide, and if their refusal to grant a warrant 
is to be held tantamount to a decision, can they be bound to proceed further. 
There is a case ofEaparte Brit, ^ For, Pat Invention Company, in 7 D. P. 
C, p. 614, where a justice being about to convict, but afterwards refused, it 
was held he had heard and determined. Now, here the just ices were about 
to issue a warrant, but afterwards refused ; and as it is for them to say 
whether they will or will not issue it, may they not at any timo before it is 
issued, say that they will not, and thus, in that manner, determine the 
case ? 

I put all these views, not as decisive in themselves, but as raising quite 
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sitfficieDt doubt sin the mindoftho eoorft, to justify it in withholding cr 
mandamus. 1 thiuic it due, however, to the magistrates to say. that I think 
they did only their duty in declining to proceed, after learning what had 
actually taken place before their brother magistrates. I think they had a 
right to complain of Mr. Paynter*s representation, or rather aisrepresentation, 
for so that which he told them undoubtedly turned out to be. How ootild Mr. 
Paynter tell the magistrates that the defendant was absent on the 2l8t April, 
because he had no defence, when ho must have kno'vn that his Attorney was 
waiting to defend the case fipr him from eleven o'clock till a quarter-past one ? 
What could pos^bly have occurred on that day to warrant him assigoin g to 
tbemagistiatessuch.a reabon, or any reason for the defendant's keeping 
away f Why, again, did be allude to any of the previous stept he had taken, 
if he did not inform them of the whole f Why only allude to the occasion 
on which the complaint was dismissed on a technical groundi and preserve 
silence as to the one when it was dismissed on the merits t If he had no- 
motive at all in alluding to the cne or suppressing the other, lus conduct is 
simply unintelligible ; bnt if he had a motive, it could be but one only,— that 
of inducing the magistrates, under a false impression, to hear the pase. I am 
sorry to be obliged to come to this conclusion, but unless the magistrates who 
oppose this rule, and the other deponents who confirm thcmi have perjured 
themselves, it is impossible to put any other construction upon Mr. Payntei 's 
conduct, than thai I have just expressed. The Court too feels that the 
a fiUavit ot Mr .Paynter, in applying for a mandamus, is not quite what it 
should have been. Not one word does he say of the reasons assigned by the 
magistrates for refusing to grant the warrant, nor does he allude to the offers 
of the magistrates to rehear the case, or say one word as to the circumstances 
under which it was heard. This affidavit seems to have been carefully framed, 
so as to exclude the Court from all possible suspicion of what had actually 
taken place, but in doing this, he commits a strange blunder, for he states that 
on the 24th of March be was instructed by his client to apply to the justices 
to issue their warrant to eject Sutton, and that tit accordance wHh euch 
inslructionSf he served a notice on the 16th of March, so i hat he is found 
acting upon his instructions one week before he receives them. This, however 
may be a mistake, but it shows into what confusion any one naturally gets, 
who is not telling the whole truth, or striving to conceal a particular part. 
1 do not mean to say that Mr. Paynter was bound to go into matters that 
were not pertinent to his client's case, or to detail that which might prejudice 
jt ; but if he was willing to make an affidavit at all, he should have dor.c it 
fully and fairly. In the present case he has not done so; and I regret 
that 1 should be obliged to say so of any gentleman who practises in this 
Court. 

Having referonce,,then, to the circumstances under which this Rule lias 
been obtained, and taking into consideration the many objections that 
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ilDdependently oF the merits oT the application, eccarte the Courti coaplecl 
with tho fact that the applicant has another remedy bj ejectment, I am oC 
opinion that no mandamas should issue, but that the Rule irhich has been made 
for granting it, should be discharged with costs. 

HE CHARLES REARET * AND JOHN CVELTN, alias JOHN WILSON. 

BABRAa CORF us. 

% la the above cases the defendants were brou;;ht up, before me, 
JddoxbnTj ( on Saturday last, on writs of ^o^eau eorpui, when Mr. Payntcr , 

) their attorney, moved for their discharge on various grounds of 
eb|ectioD to the warrants of commitment, under which they were respectively 
Retained in piison. In accordance with my directions, on granting the writ, 
tho magistrates dgning the warrants were furnished with a copy of tha 
objections to be taken, in order that they or the parties interested in supporting 
the warraitta might have an opportunity of so doing, if they thought proper • 
Accordingly, when the returns were read to the writs, in tho above cases, Mr. 
Croke, the Crown Prosecutor, appeared on behalf of the magistrates ; and to 
consider more maturely of his arguments, (though with a strong impressijn «n 
my own mind, that they could not prevail,) I consented to postpone my decision 
until to-day. 

I will 6rst dispose of Kearey*8 case. The warrant of cemmitmeDt under 

which (he defendant is detained is as follows t— 

DUirict of Port 
of New 



^ort PMUip, CoUmy ) 
South WaUSt City of > 
lie, 10 Wit. ) 



Melboumei 

To the Acting Chief Constable of the City of Melbotirae, in the District of 
Port PhitKp,in the Colony of New South Wales, or his Assistants ; and 
to the Keeper of Her Mi^asty's Gaol «t Melbouraoy in the District and 
Colony aforesaid. 

Whereasy Charles Kearey, o^ the City of Melbourne, in the District of 
Port Phillip, in the Colony of New South Wales, labourer, was, on tho 4th 
dayof June, in the year of our Lord one thousand eight hundred and forty- 
nine, at the Police Oftce, in the said City of Melbourne, In the District and 
Colony aforesaid, oonvicted before Edmund WestbyyEsq., one of Her Majesty's 
Justices of the Peace, in and for the said City, in said Colony, with having, d 

on Sunday, the third day of June, in the year of our Lord one thousand eight M 

hundred and forty-nine, furiously driven a horse and gig in Lonsdale-street, in 
the City of Melbourne, in the District of Port Phillip, in the Colony of New 
South Wales j so that the lives of several persons were actually endangered 
against the Act of Council, in that case made and prorided ; and I, the said 
Judtiee, thereupoD adjudged the said Charles Kearey, for hhi wid offence, to 
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pay a 6nc of ten [Munds sterling, and, in default of payment theroof, to be 
coaimiltcd and iroprtsonod in the common gaol, at Melbourne aforesaid, and 
tticre kept for the space of two calendar months, unless the said fluo sIiaU be 
sooner paid. 

These are, thorof6re,to command you^ the said Actin;; Chief Constable, 
or any ono of your Assistants, to take the said Charles Kearey, and him safely 
convey to the gaol aforesaid, and there to deliver him to the said Keeper 
thereof, together with this precept. 

And I hereby command you, the Keeper of the said gaol, to receive the 
said Charles Kearey into the said gaol, there to imprison him and keep him 
for the space of two calendar mouthi, unless the sitd fine shall be sooner piid ; 
aud for your so doing this shall bo your sulticient warrant. 

Given under my hand and seal the fourth day 
of June, one thousand eight hundred and 
forty *nine. 

EoMUifD Wbstbv, J. p. 



Now^ the objection taken to this warranty appears to me, to be 
too clear for doubt or argument, viz:~that it is in violation of the Act under 
which it is made, the 2 Vie. No. 2| not authorising a committal to prison, until 
defauUof payment of the fine imposed, and such default only arising when a 
fruitless levy has been made on the defendant's goods, or, at the time of 
conviction, if it be tfien made to appear to the inoffistratet, that the defendant 
has not sufficient goods on which to levy. This appears by the 60th 
section. 

Now in the present case not only is it not stated that a distress was made^ 
or whether the defendant had or had not safHcienI goods where on to levy, 
but it b not oven stated that he was asked to pay the fine or refused ta pay it. 
It is quite consistent with what is stated in the warrant, both that bo was 
prepared to pay the amount, at once if it had been demanded, and if not, that 
he had goods on which a sufficient levy might have been made. The committal 
to prison therefore was clearly illegal. 

The only answer attempted to be given by Mr. Croke to the objection was 
this : that it was cured by the effeot of the 65lh sec. which provides that "no 
warrant of commitment shall bo held void by reason of any defect therein, 
provided that it be therein alleged that the party therein has been convicted, 
and that there be a good and valid conviction to sustain the same.*' Ho 
contended that this proviso cured every defect, both of form and substance, 
and for this he cited Hex v. Taj/lor^ 7 D & K, 622, in the course of which ' 
Abbott, C.J., says : ** Wo must have the conviction brought up before lyo 
can take notice of a defect in tho warrant." 
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It is obvious, as in ro FletcJutr, I. D. & L.» 730, that there may b« 
defeots in a commitmoDt which no conviotioo can cure ; and even where there 
is a conviction which might in itself be right, if it be recited defectively, to 
&3 to shew a want of jurisdiction in the magistrate over the offence, the court 
will hold the warrant void, and discharge the prisoner. That was the caso in 
Regina v. King, I. D. fb L., 721 ; although in the Act nnder which the 
commitment was made, there was a proviso for curing defects similar to that 
relied on in the present oase. Rex, y Taylor was also cited by the oounseb 
who went the length of saying what Mr. Croke said, that the form of the 
warract was quite immaterial, so that it stated a conviction in point of fact. 
But in answer io this, Patteson, J. very Justly observed, '' Then according 
to that argument, it would be sufficient if a warrant should state ' the defendant 
has been convicted ; receive him into your custody.' " The same view was 
taken of a commitment by Wightman, J., in re Henrg Reynoldi, 1 D. & L., 
846, where he held, that the conviction must be prima facie taken to be as it 
appeared in the warrant, and that it lay on those who relied on the goodness 
of the conviction to produce it, and not on the defendant. And they are not 
precluded from doing so by the certiorari being taken away, Rex r, MtUon, 2 
Dow. P.O., 173, showing that the conviction may still be brought before the 
court by the production of a copy. 

It was said by Mr. Croke, that the section rendering commitments valid* 
notwithstanding any defect therein, would be rendered a dead letter, if it were 
not to be construed as he contended. Now certainly the words of the 
section are rery large, but they never were intended to raise a presumption in 
favor of a good oonviction, from a warrant reciting a bad one, or referring 
to none at all. If the conviction, in short, be wanted, to make the warrant 
valid, it must be produced^ and then, if the oonrt can from the two, sec that 
a valid comnutment has been made, they will overlook any informality in the 
latter. This is clear, from Daniel v, PhiUipe, 1 C. M. & R, 764> where, in 
referenoe to the coostrvetion of the clause, identical with that to which I 
have been referring. Baron Parke, delivering the judgment of the court, thus 
expresjes himself-* 

^ It is perfectly dear that the Ijegislature meant to cure some defects in 
the warrant by this clause y it is equally dear that, in order to ascertain 
whether any defects in the warrant are cured, reference must bo had to the 
conviction itself for the purpose of ascertaining that it is good and valid. 
Uence it follows, that neither (he party to be affected by the warrant, or those 
who are to act upon it, can know from the warrant alone (if there be any 
defect on the face of it) whether it is valid or not. There must be a reference 
had to Iho conviction ; and in this respect, the clause in question alters the 
general law by which the offence and punishment are to be collected from tho 
warrant itself. Wo cannot help thinking, that the reason why the Legislature 
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has made it essential to Iho cure of any defect in the commitment, (hat it 
should state that the party was conTictod, is to give those who are to act 
upon, or be affected by the warrant, notice that there is a conviction, and put 
tiiem upon inquiring after the terms of it. If there is to be a reference to the 
couTiction (as there must be) why are we to narrow the beneficial effect oC the 
dlause in question^ by holding that the reference must be for ono purpose, and 
not for all. Our opinion is, that as both instruments must be looked at by all 
parties concerned in the validity of the warrant, whenever there is an^ defect 
in it, &o(A are to be read together, and to be held explanatory one of tho 
other ; and if, thus reading them, the conriction rectifies the commitmoBt «o 
explained it is sufficient/' 

I have already observed that there are some defects irhich no conviction 
could cure, and I conceive these in the present warrant to be of that nature. 
It is sufficient, however, to observe that no conviction is before me, but 
simply a warrant showing no jurisdiction for the committal therein, and 
referring to no conviction from which any such jurisdiction can be presumed. 
This is a commitment in execution, and ootbing is to be intended in its favor* 
i.i derogation of the liberty of the subject. It resembles in principle that 
which formed the subject of decision in Wilkins v. Wright, 2 Cr. and M., 191, 
a case which as well as that of the Queen v. Tordofi^ 5 Q.B., 933 ; in re 
Boothroyd, 15 M. and W., 1 ; re Oray, 2 D. and L., 541 ; and of Kegina v^ 
Levoii^ 1 D . and L , 822, 25, besides those I have already mentioned, the' 
magistrates would do well to peruse. 

It is unnecessary to refer to the other objections in Kearey's case, some 
of which I have already decided in re Jennings, It seems to me very doubtful 
however, whether the offence itself is properly stated ; for it is not sufficient, 
save in a very few cases, to state the offence in the very words of the act I 
may observe, too, that the act itself is left to be conjectured, but assuming the 
offence to be founded on the 40th sec. of the 2nd Vic. No. 2, any lawyer will 
at once see that the manner in which it i« stated in this warrant, is singularly 
loose and inartificial. But I do not order the defendant to be discharged on 
this ground ; the warrant being too clearly defective on those more substantial 
ones I have already pointed out. 

I now proceed to the consideration of Wilson's case, and as one of f he 
objections taken is, in principle similar to that in Geary's, I shall have little to 
add, in stating why I have arrived at a similar conclusion* 
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Wales, Geelon0 

By us Nairn Gray and Edward Brown Addis, Esquires, two of her Majesty's 
Justices, assigned to keep the peace in and for the Colony of New South Wales, 
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(oxci'ptinc^tlie City of Sydney and Town of Melbonrne) duly anthoriiod in 
that befialf. 

To Frderick Carman, Chiel Constable in the Police Force of Geelon^, in the 
DUtriotof Port Phillip, in the Colony of New South Wale», and all other 
Constables in the said colony, and his and their Aasittants ; and to the* 
Keeper of Her Majesty's Qaol, at Melbourne, in the said District ands 
Colony* 

Whereas John Ereiyv, otherwise John VHIson, of Geelong^, in the 

District and Colony aforesaid, laborer, was on the thirteenth day of April, in 

the year of our Lord one thousand eight hundred and forty. nine, duly 

convicted by and before us, the said Justices, upon an information duly 

exhibited before us by Frederick Carman, chief constable in the police force 

of Geelong aforesaid ; for that he, the said John Evelyn, otherwise John 

Wilson, after the first day of January, in the year one thousand eight hundred 

tnd thirty-nine, and within three months next before the day of exhibiting 

the said information, to wit, on the first day of April, in the year one thousand 

eight hundred and forty-nine in the said Colony of New South Wales, he, the 

said John Evelyn, otherwise John Wilson, of Geelong, in: the said District and 

Colony, did suffer to be sold, a certain quantity, to wit, brandy to* Jane 

Joseph Dickenson, in the house oocopiod by him the said John Evelyn, 

otherwise John Wilson, situated within the said District and Colony of N.S.W. 

to wit, at Uttle Malop-street, in the town of Geelong in the said District and 

Colony, without havbg first obtained in manner and form as directed by an 

A«t of the Governor and Legislative Council of New South Wales, and passed 

in the second year of the reign of her present Majesty Queen Victoria^ 

intituled '* An Act for consolidating and amending the law rekting to the 

licensing of pubUc houses and fiirther regulating the sale and consumption ot 

fermented and spirituous liquors in New South Wales," a license sufficiently 

authorising such sale as aforesaid, contrary to the form of the Act of the 

Governor and Legislative Council of New South Wales in snch case made 

and provided : And whereas we the said justices did thereupoa order and 

adjudge that the said John Evelyn, otherwise John Wilson, for this said 

offence do forfeit and pay a fine of thirty pounds sterling-^ne moiety of the 

said penalty of thirty pounds to be paid to the said Frederick Carman, the 

person who informed us of the said offenoe, the residue thereof to be paid to 

HerMajesty for the public uses of the stUd Colony and the support of the 

Government thereof, and the sum of forty shillings sterling for costs incurred 

in proeecuting the said offence^ within seven days* And in default of payment 

within the said apace of seven days of the said fine and costs, then a distress 

warrant should issue to distrain and sell the goods and chatels of the said 

John Evelyn, otherwise John Wilson, and in case none or insufficient goods 

should be found whereon to levy the said fine and costs then the said John 

Evelyn, otherwise John Wilsoui was ordered and adjudged by us to be 
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imprisoned in Her MAJesty's Gaol, at Melbourne, in Iho said District and 
Colony for the space of three calendar months, ^ud whereas the sai d (iue and 
costs not being paid, and the same still remaining unpaid, and it haviog been 
certified to us that there are no goods upon which distress can be made : These 
are therefore to command you the said Frederick Carman, chief constable, or 
your assistants, to apprehend the said John Evelyn, otherwise John Wilson, 
and convey him to the gaol aforesaid together with this warrant. And we do 
command you, the Keeper of the said Gaol, to receive the said John Evelyn, 
otherwise John Wilson, into your custody in the said gaol, and him there 
safely keep for the space of three calendar months unless the said fine and 
costs be sooner paid. 

Given under our hands and seals, at Geelong, in the 
District and Colony aforesaid, this twenty- first 
day of April, in the year One thousand eight 
hundred and forty-nine. 

Wic. N. Gray, J.P. 
E. B. Addis, J.P. 

THB OBJEOTIOlfS TO TBTS COMMITTAL. 

Ist— That the offence is not set forth in the words of the Aet, as the 
Aet declares that if any person shall suffer any sqirituous liquors to be sold by 
any other person in his or her home, -whereas the committal set forth in the 
houte occupied by him, Sfc, 6^c., and no person stated as having sold 
the spirituous liquor, the Act particularly setting forth sold hy no other 
perton, 

2nd. — The committal sets forth *' did suffer to be sold a certain quantity" 
not iayivg of what, but proceeding as follows, to wit, " half pint of a certain 
spirituous liquor, to wit. Brandy." 

3rd.— That it does not appear with sufficient certainty on the face of the 

committal there was a want ot sufficient distress. That it is not stated that 

B warrant of distress was ever issued ; and that it does not appear who 

certified that there was co distress— it might have been a byestander in the 

court. 

In support of these objections, Mr. Payntcr referred to the case of 
Wilkini V. Wright, cited by me in Kearey's case, and also to jRea v. Arnold, 
5, T. R. 353, in support of bis 2nd objection, and, in support of the last, to 
Rear, Hawkins, Fort., 276; Rea y. Chandler,!, h Ray. 646; Pezr. 
Whiteloch, 1, Str., 263. 

As to the 2nd objection, there is clearly nothing in it, the case cited of 
Rex V. Arnold being decisive against it. The 1st objection, it is not necessary 
to determine, because I am of opinion that the more substantial one, last taken, 
must prevail ; but It is very doubtfbl whether the offence be sufficiently 
described In the language used. But the warrant is clearly bad, for the same 
reasons that I have stated in Keary's case. The only difference between 
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the two warrants isy that in tho present ono, there is a recital cf the C\ne'i 
remaining unpaid, and its ** having been certified to us (the justices) that 
there are no goods upon which distress can be made." But the 74th section 
of the Aet, under which the oommitoient b made, only allows a commital to 
prison, after sufficient distress not found, and although the adjudication here 
directs distress to be made, it does not allege that any distress was mad o 
Then, if the 6 Wtl. 4 (Cal. 705), which regulates summary proceedings, and 
provides for the mode of committing for non payment of penalties after 
dbtress, he relied on, it is not followed ; for by the 1st section of that act, it 
is provided <* that if upon the return of the officer charged with the execution 
" of the said distress it shall appear that no sufficient distress can bo found, or 
^'the party adjudged to pay any money shall at the time of adjudication or 
'* conviction, declare that he has no sufficient goods on which to levy,*' then 
the magistrates may commit to prison. Now, neither one or the other of 
these provisions appears to be satisfied by any thing that is stated in this 
warrant : but without any thing to show that any distress at all has been made^ 
it is simply '' certified" to the justice, (by whom and tohmi does not appear) 
that there are no goods (not saying ** of the defendant") upon which distress 
can be made. The v^-arrant therefore is as bad in this case« as in Rearys', and 
the result is, that in both cases the defendants must bo discharged. I regret 
that I am obliged to arrive at this result, because I feel the difficulties which 
magistrates have to encounter in drawing up convictions and commitments 
which will stand the test of legal examination ; but at the same time, I mnst 
observe, that not a few cases come before me in which there have been defects 
which it hardly required tlie hand of a lawyer to avoid. 
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BOND tf. MELDRUM. 



■\ This was an action of Special Assumpsit, for non-performance 
STATEMSNt [ of an agreement, in proof of which the following memorandum 
y was given in evidence :— 

Broken River, 

18th Apil, 1848. 
£200; 

I promise to pay Mr. Thomas Bond, the sum of two hundred pounds, 
sterling, when he obtains the transfer of the Squatting License for Water 
"Valley, giving fourteen days' notice ; failing of payment, I promise him the 
punt, or the house at the Ovens' River. 

JAMES MELDRUM. 

The Declaration alleged a breach of the above agreement, in non-payment of 
the £200, hot omitted all mention of the promise reUtive to the punt or the 
Otens* River. Upon this point, Mr. Barry, for the defendant, moved for a 
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non-soity but I sont the case to the jury, giving hlmtean^ to mon», if a Ttrdict 
should be returned for the plaintiff. Last terra, he obtained a rule accordingly 
against which Mr. Wiliiams and Mr. Stawell »howed cause. They contended 
that there was no i^ariance between the promise laid and the promise proved, 
the undertaking to pay the £200 being absolute, and in no way qualified by 
the stipulation as to failure of payment The absence of the word "or*^ 
before the words " failing of payment," they argued was decisive against the 
construction that the promise to pay £200 was coupled with any altemativo. 
The contract on the defendant's part, (h<?5 contended, would not have beeir 
satisfied by giving to the plaintiff the punt or house specified. That was ia 
be looked on, not as a substitution for, or alternative in lieu of, the previous 
promise to pay £200^bnt as an additional liability in the event of 
non-payment. They likened it to the case of a party covenanting to pay a 
sum borrowed, on the security of premises, with a power of sale, in which it 
would be no answer, in an action on the covenant to plead the sale of the 
premises by the mortgagee, or to allege that the covenant was qualified. 
Further, they argued, that as the stipulation relative to the punt and house, 
was only to arise in case the promise to pay was broken, that is, *' failing 
payment," the consequent liability could not be an alternative. That the 
provision as to the house and pnnt, evidently meant a security for the payment 
of the £200, and was not open to a different construction than if the contract 
had been to pay the £200, ** or failing payment, give a moHgage.'' They 
cited MiUs v. Sheward, 8 ^.,8; Ofirks v. Greff, 6 E.BQ^; Cotrill v. Cm/, 
4 r. 77. 285; Helps v Wiwterbottom, 2 B. ^ Ad., 431. 

Mr. Barry in support of the rule contended, that the promise of the 
defendant had reference to three alternatires, performance of any one of 
which would have satisfied the contract ; and, therefore, that the performance 
of the stipulations as to the punt and house should have been negatived in the 
plaintiff's declaration. If it was interpreted otherwise, an action would lie 
against the defendant for the house and punt, and judgment recovered in this 
action would be no answer to it. ''Failing payment" he contended was 
equivalent to the word "or." He cited Roberts v. Peake. I Bur, 322; 
Chippendale v. Thurston, 4 C <Sr P. 98, Penny v. Porter, 2 J?. 2; Tanner v 
Small 6 B,6; Cr, ; Latham y, Rutledpe, 2 B. 4* ^'*- 20; Tetupest y, Rawlins, 
13 it\ 20. 

N I have not adverted to the arguments of counsel on either aide 
JuDGMBNT. > as to the interpretation to be put on the agreement in question, 
^ by reference to the evidence, as showing the intention of the 
partiefi, because I am quite dear that as reapeots the point now raised, the 
agreement must be left to speak for itself. I have consulted the following 
authorities on the subject : —J7tf^A«« v. Barker, 8 M. and W. 244, 1 D.N.S. 
80 ; Rose V. Sims, 1 B. and Ad. 522 ; Hart v. Sroad/oot, 8 D. 206 ; Smith 
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▼. Jeffreys, 15 M. afid W. 561 ; although the appFication of the law in the 
present instance appears to me to be tooobHoos to need any appeal to decided 
cases. On the other point, (as to which I have coniuUed Saunderaon r, 
Griffiths, 5 B. and Cr. 909 ; ChurehiU v. Wilkins, 1 T. R. 447 ; Outken r. 
Li/nrit 2 B. and AD. 732 ; Hand v. Burton, 9 E. 349) —I have been unable to 
arrire at a different opinion from that which I expressed at the trial, viz., that 
the promise of the defendant should bare been laid in the alternatire. I bare 
given every consideration to tbe arguments, soma of which were very 
ingenious, which Mr. Williams and Mr. Stawell used in opposing the Rule ; 
but the conclusion at which I have finally arrived is that which I at first formed on 
Hie trial of the case. I read the words '* failing payment" as equivalent to the 
word ''or," and I do not adopt the construction that those words mean " if I 
break my promise." The coLstruction I put on them is this, 'Mfl do not 
choose to pefe'form this part of my promise." It was admitted that if the 
word or had intervened, the promise would hard been indisputably alternative ; 
but it seems to me that with thit alteration, the agreement, substantially would 
have remained the same. Supposing it had run thus : ** I promise to pay 
£200 after notice, or give up the punt, or house ?" The two latter 
stipulations are as much conditional on the failure of payment, as if the words 
** failing payment" had l}een expressed. Then the mere di£ferenoe is between 
** failing payment," and " or failing payment," which is, I think, substantially 
none, it being optional with the promisor whether he will, pay or not. In 
short, I read " failing payment," as equivalent to '' not choosing to pay ;" and 
the plaintiiT, therefore, cannot elect that defendant shall pay, by ezolndtng 
from his contract the other stipulation by which he is bound, in case he does 
not pay. As to the case put, of a covenant to pay in a mortgage deed, with a 
power of sale, in case of non-paymeot, that is not likely to be stipulated in an 
alternative form, but if it were, and there were no separate covenant for 
payment ; the power of sale being to be exercised by the mortgagee, he might 
elect to rely on his covenant for payment alone. But here, as Mr. Barry 
argued in accordance with the law reuognised in Chippendals v. Thurtton, 
the threo things which are bargained for by the promisee are to be done by, and 
are, therefore at the option of, the promisor. Then too, in the case supposed of bo 
mortgage being given, but an agreement to pay on a certain day, a sum, or give a 
mortgage to secure it. If the sum to be paid was for an executory 
consideration, it sorely cannot be matter of doubt that the promise would be 
in the alternative. If it was for an ezeooted consideration, that is for a debt 
already due, the promise to pay the debt nould be nudum pactum ; but 
supposing it were an agreement to give time for a debt due, and tbe debtor 
promised, in consideration of ferbearanoe until a certain day, to pay on that 
day, or give a security for it, could it be contended that the promisee could 
omit the latter part of the agreement, and declare as on an absolute promise 
to pay ? I apprehend not. The arguments, I repeat, are ingenious, by which 
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the Rule was opposed, but they haro failed to convince me that it should b« 
discharf^cd. On the contrary, for the reasons above given, I am of opinion that 
it thould bo made absolute. 

LILBURNE «. HEARNDEN. 

The application in this case to set aside the order to hold the defo ndant 
to bail, must, I am of opinion, be granted. Sufficient grounds have been 
shewn for this decision, on the merits, but there are others too clear for 
doubt. The amount «worn to by the plaintiff in his affidavit, on which the 
order was mado, as due to him from defendant, is £62 10s., whilst the order 
directs him to be held to bail for £100. Looking to the wording of the Act 
this is an excess of juriadiction. A defendant is only to be held to bail " for 
such sum as the Judge shall think fit, not exceeding the amount of the debt 
or damages ;" that is, the amount sworn to by the plaintiff. The Judgo 
therefore may diminish, but he cannot increase that amonntin bis order to hold 
to bail. Then the Aot proceeds thus : *' And thereupon it shall be lawful for 
such plaintiff, tvUhin the time xohich thail be expressed in such order , but not 
afterwards^ to sue out one or more writ or writs of capias against any such 
defendant.*' Now, in the present order no time is expressed within which the 
writ is to bo issued. There are other objections, but these are insurmountable. 
The summons then must be allowed in tho terms prayed, and with costs: 

- — o — 0— 

RAI^IGH V, LIVINGSTONE. 

^ The rule in this case, so far as respects the Sheriff and the 
JuDaMEMT. > defendant's attorney, I hare already expressed my opinion, 

^ cannot be granted. Where a party to the suit pays to tho 
Sheriff the amount ordered to be levied on htm, a notice to the Sheriff by such 
party not to pay over the money until an application be made to the Court in 
rospect thereof, is, I think, one which the Sheriff is not bound to obey. The 
rule of court does not contemplate a notice of this kind' The other portion of 
the rule " that it bo referred to the Deputy-Registrar to tax tho plaintiff, his 
costs, pursuant to an order made in this cause, on the 1st March, 1849," 
involves this question ; whether an order which purports to be made in 
pursuance of the 27th section of the 4th Victoria, No. 22, although the 
Judge mii(ht have made the order without the aid of that act, is a nullity, so 
that nothing can be claimed under it by an^ of tho parties interested, unless 
the order be confirmed on the first day of term. The point incidentally arose, 
but was not decided, in Moor y. Kerr, 3 Shad. 47. Smoe that case I hare ruled, 
that an application to postpone atrial might be granted at Chambers. The 
order now in question was made for the postponement of trial, at the instance 
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of defendant, on payment ©f costs ; and it is these costs which the plaintiff now 
seeks to have taxed. It appears from the affidavits, pro and con, that the 
plaintiflF, on the Erst day of Ihe term, following the day on which the order bad 
been granted, obtained a rule from the Court, directing such order to 
continue in force, in accordance with the requisitions of the act just cited 
That role was subsequently set aside, and under these circumstances, the 
Deputy.Registrar, according to the affidavits on both sides, refused to tax the 
plaintiff, his costs, on the ground that the order was a nullity. I expressed my 
surprise during the argument, that the Deputy- Registrar should have taken 
upon himself the determination of this point, bat on consulting him he tells me, 
that his only reason for refusing to tax was because the plaintifiTs clerk did not 
produce to him the original order, or any duplicate thereof, on which he could 
tax. 1 have no doubt that the plaintiff ought to have his costs ; and I am of 
opinion that he is not prevented from claiming them, because of the reference 
of the order under which he claims them, to the Act of Council. But even 
had that Act been required for the purposes of the order, as the defendant 
has gained all the advantages of postponement, the Court could not allow hioi 
to do so, without complying with the conditions on which the postponement 
was grante<^ ; but would, on a special application, have granted a rule ordering 
him to pay the plaintiff his costs of postponement. That is what 1 shall now 
do ; and the taxation then will take place, not upon the original order, but 
upon the present Rule. This will get rid of all difficulty as to the wording of 
the order, though I have no hesitation in holding that an order purporting 
but not required, to be made in pursuance of the Act referred to, may be dealt 
with, and indeed ought to be dnalt with, as if no such reference had been 
made. The Rule then will be discharged as to all other portions but that 
relative to the order of the Ist March, and as to that, it will be absolute in 
these terms -That the Deputy.Registrar do tax the plaintiff his costs— 
fruitlessly incurred by him in consequence of the postponement of the trial of 
this cause, under the order of the 1st March, and that the defendant, when they 
are so taxed, do pay the same. There will be no costs on this Rule, on either 
side. 
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RANKIN V. BOURSIQUOT. 

^ I am of opinion, for the reasons stated, and on the authority of 
JuDouBNT. > the oases referred to by me daring the argment, viz. i^Loyd 

J V. Codrington 8, A, ^ E.y 449; Wood v. Peyton, 2, D. L, 841, 
that there is no ground for setting a-side the taxation in this ease ; and as to 
the costs of the demurrer, it appears to me that in point of fact, there has 
been but one taxation, and that substantially the allocatur shows that. The 
only question then is, whether there should be a review as to any of the items 
objected to in the general costs of the cause. The action was against the 

1 



deTendantfor a libel in a newspaper publishedby him, and ho h'mself was called 
to prove, and did prove, publication. Is is said, therefore, that no expenses 
ought to have been allowed for obtaining the Colonial Secretary's cerirfioatc 
to prove the same fact. But I think the Deputy-Regisrar did right in allowing 
tbes3 items. A party is not obliged to rely on one modo of proof only in 
making out his case. To what extent he may carry it, at the expense of tho 
opposite party, is a question for the discretion of the taxing officer ; with 
which, unless it be exercised in a grossly erroneous manner, the court does 
not interfere. On this principle the objection to the sums allowed to various 
witnesses subpoenaed, but not examined, on other parts of the case, must bo 
overruled. as to tho ground that certain documents charged for were 
inadmissible as well as unnecessary, it has been decided by a variety of cases 
(see Archbold, 1391, 8th edition) that although particular evidence be not 
admissible, yet still, if there were reasonable grounds for believino; it to be 
80, it will be allowed for. Aa regards, indeed, the expenses of witnesses and 
evidence, whether examined and produced, or not, the master is the solo 
judge, and it must bo a very peculiar case, indeed, which would induce the 
court to interfere. Now, I think, the plaintiff here might very well believe 
that the documentary evidence produced by the Town Clerk mi*;ht bo 
admissible ; nor did I decide at the trial that it was not, As to the feos on 
the briefs, whether objected to, on the ground of their amount, or of the 
matter composing the brief, that too is entirely a question for tho Deputy- 
Registrar. Thus far my decision entirely accords with that of the Supreme 
Court, on very similar circumstances, whish were taken before me in, 
Cavenagh v. Bourslquot, and on which the Dcputy>Kegistrar informs me he 
acted. It is in accordance, also, with all the reported cases, to one of which 
it may be well, perhaps, more particul arly to refer, as a hint to parties 
before they object to the Master's taxation. I allude to Skelton v. Seward, 
1 v. P. C, 411, in which Taunton J . thus expresses himself: — *' I wish it was 
better known to attornies, thai tho mode of taxing costs resides with tho 
Master, and not with the Judges of the Court. The Master is the proper 
ofRccr of the Court to perform this duty, and in the performance of it he must 
use his own discretion ; for it is utterly impossible to lay down any rules with 
such precision aa to meet the circumstances of every case. The Master is 
to allow or disallow the costs of particular witnesses ; and I think no part of 
liis duty requires tho ezerciso of so much discretion aa the number of witnesses 
brought to trials at assizes: I think the discretion of tho Master ought not 
to be brought into review as a matter of course." It must be a very peculiar 
case indeed, therefore, for the Court to interfere in matters thus left to the 
blaster's discretion ; and I could not do so in the items to which I have 
referred, without taking upon myself the vocation which belongs to the 
Deputy- Registrar. The only item indeed, upon which I have had any doubt 
is that for instructions for brief, including, as it is stated, it does, two guineas 
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f«r examining witnesses. The whole chnrgo fs fire guineas, and certainly 
seems high ; but this again is a matter for the discretion of the Deputy. 
Registrar, and although the expense of examining witnesses, is not usually 
allowed, yet that also is within the Depaty-Registrar's discretion. I have, 
however, stated, to that oflficer my opinion upon this point which is, that he 
should by uo means allow the examination of witnesses as a matter of course ; 
but rather as the exception than the rule. The sumnons then, in this case 
must be dismissed, and as the defendant has also failed in that part as ta 
which he asks to set aside the taxation—with costs. 

PLUMMER V, HINDS. 

•\ In this case judgment of non pros having been signed by the 
JuDOHENT. > defendant, in consequence of the want of counseFs signature to 

^ the plaintifTs replication, a summons was takeu out by the 
latter to set that judgment aside upon payment of costs of the application, and 
of signing the judgment. The application was opposed by counsel, on the 
ground that there was no affidavit of merits j but was granted by me, subject 
to the filing of such affidavit. This being subsequently filed, an order wai 
taken oat for setting aside the judgment on the terms above mentioned - 
and the quesiion is, whether, in taxing the defendant his costs under that 
order, the Deputy Registrar has done right in refusing t? allow any fees for 
the attendance of coanselr 

I am of opinion that the items having refers noe to this fee have been 
properly disallowed. It is only in cases of difficulty that summonses should 
iwt be attended by attorneys or their clerks. The defendant's attorney must 
have known that the Court, as a matter of course, would set aside a judgment 
signed under the circumstances which have occurred here, on an affidavit of 
merits, and the want of that affidavit, it required neither experience to discover, 
nor ability to point out. 

I have no desire to discourage the employment of counsel ia Chambers, 
in any matter, which is really of sufficient importance to require their 
assistance. But a line must be drawn somewhere, or it will end in the 
Attorney transferring his own duties to that of the barrister, whilst the burden 
of the expense of both will be thrown upon the client. I am at a loss to 
conjecture what an attorney is employed hj his client for, or on what pretence 
he undertakes the conduct of a case at all, if he is so ignorant of the practice 
of the Court, as to be obliged to resort to counsel for the purpose of supporting 
or opposing every and any summons, which may become, in tho progress of 
the cause, a matter of dispute. The Courts at Westminister have recently 
published a rule, directing that no fee should be allowed to counsel for 
attendance at Chambers, without a Judge's certificate ; and it has been uAder 
ray consideration whether I should not publish a similar rule here. The 



62 

Deputy Registrar, howevery informs me that be only allows fees in cnsos 
of difficulty, at Chambers, and, in the present case, he appears to me to hare 
applied that principle correctly. The summ^iis, therefore, whicli has been 
taken oat for review of this taxation, is dismissed. 

FAWNS V. LEACH. 

% In this case a verdict was returned for the plaintiff, subject to a 
Ju]>0MBNT. > motion for a nonsuit, on the ground that there was uo suflicient 
^ proof of the execution of the commission under which Charles 
Weedon, a principal witness for the plaintiff was ordered to be examined. The 
commission was issued under tne 5th Vic. No^ 9, sec. 19, (Cal. 1231), and was 
directed to <'Adye Douglas, and Frederick Walford, of I^auoceston," 
commanding them, or any one of them, to examine the witness on oath before 
them on certain interrogatories, and to send such examination to the Supreme 
Court at Melbourne dosed up under tJieir eeah, or the teal of one of them, 
distinctlp and plainly set, together with the said interrogatories and 
commission, &o. 

At the trial, Mr. Pinnock, the Deputy Registrar, produced and opened a 
sealed packet directed to him as Deputy Registrar of the Supreme Court, 
containing the commission and depositions taken under it. The packet was 
sealed in three different places with tho same seal, and by the side of the 
centre seal was written, one underneath the other, the names " A dye Douglas, 
F. Walford." The depositions purporting to be taken under the commission 
were, together with the commission and certam documents connected therewith 
fastened to one another with a sealed piece of tape. No certificate was endorsed 
on the commission, of its execution or on any part of the other documents, but 
tho names Adye Douglas and F. Walford, were subscribed at the foot of what 
purported to be the depositions taken under the commission. Ihese were on 
a separate sheet of parchment which was headed as follows : — ** A deposition 
of witness Charles James Weedun, produced, sworn, and examined, at the 
office of Frederick Walford, attorney-at-law, in BrishanO'Streot, Launoeston, 
in the Island of Van Diemen's Land, on the nineteenth day of July, in the year 
of Our Lord one thousand eight hundred and forty-nine, in a certain cause 
now depending in the Supreme Court of New South Wales for the District of 
Port Phillip, in which cause John Fawns is plaintiff, and George Leach is the 
defendant, on interrogatories, exhibited as well on the part of the said plaintiff 
as on the part of the said defendant, by virtue of the commission issued out of 
the said Supreme Court of New South Wales for the District of Port Phillipi 
on the third day of July instant, to ua Adye Douglas, and the said Frederick 
Walford of Launceston, in the Island of Van Diemen's Land, Esquires, for the 
examination of the said witness. We, the said Adye Douglas, and Frederick 
Walford, having first severally taken the oath endorsed on the said commission 
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as the commissioners oath, and having first administered to Edward John 
Evans, the clerk appointed to talce, engross, and copy the depositions, the oath 
called the clerk's oatli, which has been taken by him, and which depositions 

are as follows," 

Then follow the depositions, which are signed at the foot on the ri^hfc 
hand. *' C. J. Weedon/' and on the left by the names of the Commissioners. 
Their names, one nndemeath the other, ** Adye Donglas, F. Walford," also 
appear to the documents referred to in the depositions. 

It was contended by Mr. Stawell for the defendant, that the commission 
did not appear to be either suflfioiently certified, or sufficiently executed. He 
contended that the mere signature of the names on tho envelope, and at the 
foot of the depositions, was nothing without something more to connect or 
explain them, and that the commission itself was defectively expcuted, 
inasmuch as it did not appear thet the witness had been examined on oath 
before the commissioners, as directed by the commission. Mr. IVilliams, on 
the other hand, contended, that it sufficiently appeared from the documents 
returned, that the commissioners had acted under (he commission and in 
accordance with its instructions. lie relied on the wording of the 16ih section 
of the 5th Vic, Ne. 9, which provides that " where the examination shall 
appear to be certified, under the hand of the person appointed or authorisi'B 
to take the same, no proof shall be necessary of tho signature of such person," 
That he contended was done here, and as to the oath not being before them, 
he argued that, as they were themselves empowered to administer the oath, 
and take the examination, it was not necessary for them in certifying that 
examination to state more than that the witness was in fact sworn and 
examined without expressly signing ** before us," He contended also, on 
the A^iihonif o£ Athyns y, Pahner,^ B, and Al., 377, that the objections 
taken were too late, and that not having been taken before the Commissioners 
it had been waived. 

I regret to be obliged to hold that the objections which have been raised 

iDust prevail. There is nothing to certify that the commission has ever been 

executed by the comraissiotierBy except the signature of two persons, bearing 

their names on the envelope^ and at the foot of the depositions. It is not 

necessary that their signatnres shonld be proved, if they are certified to be 

their signatore, but that is not done. They onghT, as in Clay v. Stephenson, 

7 A and B., 185 to have certified on the back of the commission, the manuf r 

in wMch they had executed it, and referred to the depositions, attaching their 

aeal as weU as signature to one or both, in order that the Court might know 

from themselves that they had executed the commission, and whether the 

envelope bore their seal or not. But admitting the signatures to be theirs, 

which they donotcertify,there is no reference to the particular interrogatories 

attached to the commission, so as to render it certain whether the answers are 

really replies to those interrogatories. In short it is consistent with what is 



64 

strttoJ in tli«» I'eturn that the Conxmissionera never aavr (ho inteiTofjatorios or 
oomuission until after the examiaaiion was 00Dcluded,for there is no referen3e 
whatever to one or the other in the document which bears theirn:«mes. 
Neither is it stated whether the signature of the tritnesj is his own. Then 
attain it does not appear that the witness as directed by the Commission, was 
sworn before the Commissioner, and this is not onlj directed by the 
Commission, but by the Act of Parliament which is adopted by the Colonial 
Act, tiae 7th Sect, ofl \y.,4 c. 22,requiring that the oath shall be administered 
by the Commissioners. The commission is open to other objections, but it is 
unnecessary to point them out — those I have mentioned are insuperable. As 
to the case cited by W. Williams of Atkins v. PcUmsr, I do not think it 
applies. The objection there taken was one which might have been raised 
.before the Commissioner, but I do not see how those raised in the present 
case, as to the absence of any sufficient certificate of the execution of tho 
commission could have ariseu before them. Moreover, the decision in that 
case did not proceed upon the ground of waiver, (which was merely an 
argument of counsel) but that the commission had been properly executed. 
For the reason then, above given, the Rule for a nonsuit must be made 
absolute. 

DOE DEM. WATTS AND ANR. v. HAMILTON. 

N This was an action of e)ectment,in which a verdict was returned 
JoDOMBNT. > for the plaintiff, subject to a point reserved as to the effect of 

^ the 36th Rule of this Court, which, bo far as it is applicable to 
actions of ejectment, directs as follows : — "1 hat after appearance entered, 
" the lessor of the plaintiff shall file with the Deputy-Registrar, a map or 
** paper writing, describing (as nearly as circumstances will admit) the 
** premises sought to be recovered ; and every consent rule in such action 
" shall be taken to refer to such description ; and no other evidence of the 
" locality, or identity of the premises, at the trial, shall be received.'* 

At the trial, on behalf of the plaintiff, Mr. Pinnock, the Deputy-Registrar, 
produced the consent rule, and also, but not attached to, or referring to, the 
consent rule, a map of the premises sought to be recovered, to which the 
witness who proved the title deeds of the plaintiff, referred for the purpobe 
of identifying the premises there described with the parcels in the deeds* 
The map purported to have been filed by a Judge's order, dated 3IstJuly> 
nunc pro tunc, as of the 10th of May, 1849, and the memorandum referring 
to the map, though actually filed on the Slst July, was dated the 10th May» 
and headed " between Joftn Doe, jr^., pUintiff, and Thomas Hamilton^ 
defendant." The consent rule bore date the 28th May. Upon this Mr. 
Williams contended that the plaintiffs must be nonsuited, as the only map 
produced to identify the premises was one filed before appearance of the 
defendant, aod in a cause not then in existence, ; and consequently that there 
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^was no coropIiancG ^ith the SG.b Rule, which directed, that a map should b^ 
filed after appearance, and evidence of identity ot the premises, be received 
from that alono. On this ground he obtained a rule nisi for a nonsuit, 
according to leave reserved, gainst which Mr. Stawell showed cause. 

Mr. Stawoll contended that what was complained of was a mere irregolarity 
— ^hioh the defendant had waived by appearing and defending; — that the map 
was no part of the record, and did not require any headint; or description at aH» 
if filed in the cause, which the Depnty-Regiatrar had ' proved tho present 
map to be, 

Mr. Williams relied on the wording of the 36th Rule, and cited Breckon v. 
Smith, 1 A and £. 488. 

I am of opinion that the objection on which the rule was granted cannot 
prevail. Assuming that no map was filed according to the 36th Rule, I think 
if the defendant enters into the consent rule, and goes to trial without it, he 
is then loo late to require production of the map. The effect of the 36th 
rule \i simply to prevent a dispute at the trial respecting the actual premises 
for which the defendant defends, or rather, if such dispute should arise, to 
furnish a means of determining it. It is no more a necessary part pf the 
plaintiffs' proof than is his production of his particulars of demand in an 
action of indehiicLtut astumpsit, although both the particulara and the map 
will, if given in evidence, limit his demand to what is there claimed. Mr. 
'Williams contends, however, that the effect of the rule is not only to drive 
thoplaintiff to a particular description, but to render that description itself 
his only medium of proof of the locality and identity of the 
premises he seeks to recover. But the locality and identity 
of the premises is, in an act Ton of ejectment, expressly admitted 
by tho consent rule, and is therefore no part of plaintiffs proof, who 
has only to shew title to premises falling within the description contained in 
his declaration. The issue to be tried arises on a plea to that do deration, 
but as the description there given is general, the defendant is not allowed to 
traverse it, except upon the terois of admitting that it includes the premises 
for which he defends, and that he is in possession thereof. The consent 
rule is the evidence of this admiasion,but such evidence is not requircdi except 
where the defendant denies that he defends for that part to which the plaintiff 
points his proof, in which case the consent rule may become necessary, for the 
purpose ofdetermlning that question. Thatistheonly casein which the production 
of the consent rule at all is necessary, according ^to the cases of Doe. dem 
Greaves v. Kafey, 2 B. and A.D., 984. Doe, dem. Fleming ▼. Armjleld, 
I.D.N.S., 330. Doe. dem. Parr v. Roe, 1 Q. B. 706. "Where" said Parke in 
the first of these cases, '< there is a doubt as to the identity of the premises, 
it may bo necessary to produoe the Consent Rule, though in most of the late 
oases within my observation the rule doos not specify any particular parcels^ 
bat applies to all the premises in the declaration." This generality U sought 
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to be romodied by the 36ih Rule of our Court, by the addition oF a roap^ 
and if the defendant dispute the applicability of the plain(iff*s> proof to the 
premises in dispute, the map alone is declared to be evidence on the point. 
But if there be no map, the point cannot be raised, and the plainti£P— Lease, 
entry and ouster being admit ted — recorers according to the correspondence 
of his proof with his declaration. The rule is not imperatire except as to the 
exclusion of any other efidence as to the Identity than the 
map which it has directed to be filed ; hot whether imperatire 
or not, non-compliance with it cannot stop the plaintiff from proving the issue 
raised for trial on the record. The Rule itself is not very intelligibly framed 
for the R*g.gen. of Michaelmas Term, 1820, (4 B. and A.D. 195) on which the 
consent Rule is founded, orders that the defendant shall specify the premises 
for which he intends to defend, and yet the description which the plaintiff 
gives in a map to be subscqttently filed, is that to which our Rule directs this 
consent Rule shall bo taken to refer. The effect of it is therefore to compel 
the defendant to specify what he defends for, before he has ascertained how 
much the plaintiff seeks to recover, and the specification itself is 
useless, inasmuch as it is provided that what the plaintiff claimed 
by bis map, shall bo taken to be that for which the defendant 
undertakes to defend. The consequence is, that the defendant 
is forced to go to trial on a larger issue than ho might wish to raise, 
and thus, though he may succeed on the part he would alone have defended 
for, the plaintiff may still obtain and put him to the costs of a verdict against 
him for any other part included in his map. But whatever may be the 
construction of the 36th rule, I am clearly of opinion, that the non-existence 
or non-production of the map to which it refers, is no ground for non-suiting 
the plaintiff, inasmuch as it throws no legal obstacle in the way of his proof of 
the issue raised on the record . 

I am, however, also, of opinion, that the 36th rule was substantially satisfied 
by the map which was produced at the trial. In point of fact a map was filed 
for the purposes of the cause, after the defendant had appeared, and I do not 
think that the date which it is made to bear by relation, at all affects its 
validity, fur the purposes for which it was required. But, assuming the map 
to be filed before appearance, or to be so taken, there is no reason why, when 
an appearance has taken place, that the map previously filed should not, if so 
treated, or capable of being so treated, by the parties or the courty answer the 
requisitions of the rule. 

It is unnecessary to observe npon the case of Breckon t. Smith, cited by 
Mr. Williams, as he only relies on its applicability, on the supposition that 
there was no map produced on the trial ; but I may remark, that the reason 
given for the decision in that case, viz. .-—That the plaintiff might recover the 
same thing twice over, could not possibly apply to an action of ejectment. 
The rule then which had been obtained in this case must be discharged* 
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TURNBULL AND ANR. v. BOXBLL. 

\ In this ease a summons was obtaiDed, calling on the plaintiff to 
JuooMiKT. V show cause why the Judge's order, on which the defendant had 

J been arrested should not be rescinded, or why the writ of capias 
issued thereon, and all sabsequent proceedings should not be set aside, and the 
bail bond delivered up to be.oancelled, with costs. 

Mr. Williams appeared in support of the summons, and Mr. Stawell 
contra. 

The order for the arrest was sought to be inralidated on the ground of the 
insufficiency of the affidayit,and of certain technical objections respecting the 
jurat and the filing. None of these, 1 am of opinion, can prevail, but I think 
that part of the summons which relates to the writ, and the deli?ery up of the 
bail bond, must be granted. 

The objection taken to the writ, and which I consider fatal is this, that 
the form given by the 31st Rule of this Court has not been followed. The 
latter part of the form therein given runs thus, ''And we do further command 
you that you return this writ to our said Court on the day of 

next, &o., and the day of the execution thereof." The blank here left has been 
fiUed up In the present writ, by a direction to the Sheriff, to return it into this 
Court '* immediately after the eaecutian** thereof. 

Mr. Stawell argued, that no day being filled up, the plaintiff was left at 
liberty to resort to the English form. He contended also that the form had 
been substantially followed, and that the defendant could be in no doubt as to 
the time of putting In bail, as it had been held in Hodgson v. Mee, 3 A. & E 
765, that the day of arrest was to be considered as the retnrn day. 

I am of opinion that the form given by our Rule of Court requires a day 
certain to be named for the return of the writ, and not a day which is to bo 
determined by the time when the arrest under it takes place. Andthe 
difference is material,for in the former case the bul may during the intervegie n 
of time between the arrest and the return day, render their principal before 
the return day ; whereas in the latter as decided in Bodgeon r, Mee, that 
cannot be, but special l>ail mttst be put in after a bond to the Sheriff has been 
given. The English form, moreover,i8 so worded as to leave no uncertainty as 
to the time of putting in bail, for the defendant is reqmred to take that step 
80 many days after the exeoution of the writ, and not after the return of the 
writ. But however this may be, the Rule has not been followed which has 
been prescribed by this Court, and the writ therefore ought to be set aside, 
and the bail bond delivered up, which I order accordingly, and with costs. 
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IN EQUITY. 

ATKINSON V. COLE. 

\ In this suit a bill was filed on the 23rd May last, praying for 
Judgment. > discovery and relief iu regard to a lost bill of exchange, bat of 

^ the loss of which tio affidavit was annexed to the bill. The 
defendant upon this ground, inter alia, demurred to the bill, in consequence 
of which, before the demurrer was set down, the plaintiff obtained the usual 
order to amend, and in virtue of that order, has made an affidavit of the 
loss of the subject matter of the bill, to which it is now annexed. The 
defendant has moved that that affidavit be taken off the file, on the ground of 
irregularity, and the question is whether, under the common order to amend* 
an affidavit of this description can be made. 

Mr. Williams and Mr. Barry argued in support of the motion, and Mr, 
Stawclt contra. The main argument of the former was that the court had no 
jurisdiction to entertain the bill, without an affidavit being annexed to it at the 
time of fling it, and that, therefore, the filing of it afterwards oould only be 
done by express leave of the court on a special application. They distinguished 
between an amendment in the frame of the bill, and an act done to supply an 
omission which invalidated the filing of the bill at all. And they argued, 
therefore, that, although it was open to the defendant to demur for the want 
of an affidavit, he might also, if he had thought fit, have moved the court to 
have the bill taken off the file. They cited Stavghton v. Sumner, 2 Fowler's 
Ex. Pr., 399 j Walmsley v. ChUd, 1 Ves., 341 ; Whitehurch v. Qoldin^, 2 P. 
Wffis., 541 ; Pritehard v. Draper, I B. and M.« 197. 

Mr. Stawell contended that the filing of the demurrer by the defendant 
was an admission on his part that the defect was in the trame of the bill, and 
that the order to amend put an end to the demurrer, and enabled the plaintiff 
to remedy the defects which it had pointed out, provided the matter swora 
to had not ocurred subsequently to the filing of the bill, and did not make out 
a new or different case for relief. He contended that if, for the purposes of 
demurrer, the affidavit was to be considered part of the bill, it must be so 
considered for the purposes of amendment, and that no special appUcatiou 
was therefore necessary to supply the defect. As to the question of jurisdiction 
ho observed that bills were often defective, in this respect, from the want of 
statincTsome particular facts, but that in such cases, the uniform practice was 
to amend under the common order, if it were obtained in due time. 

I was at first under the impreadon that this motion ought to be granted ; 
but on more consideration, and after looking into the text books and 
authorities, I have changed my mind. It is true that by a rule of the court, 
bills of the present description, seeking relief as well as discovery, are required 
to be verified, so far as the loss of the instrument in question is concerned, by 



J an afl^dayit of the plaintiff ; and saoh aflldavit is therefore, prima facie 

' necessary, in order to lay a foandation for the interposition of the conrt. But 

the object of the rule was not to ffivs jurisdiction to the court to entertain the 
bill, for no court could confer jurisdiction upon itself by its own rules, but to 
prevent an abuse of the process of the court, or as Mr. Justice Story expresses, 
if, " as a guard upon the preliminary exercise of the jurisdiction.'* (See Story's 
Equity Jurisprudence, yol. 1, sec. 33 and 86 ) It is left, however, to the 
defendant to object to the omission, and if there be no affidavit at all, the 
court will still deal with the bill, if the objection be waived by the defendant 
or not taken at the proper time. In support of this view, easts will be found 
I referred to in Story, Equity Pleadings, sec. 313, N .1. ; and the English 

' authorities are to the same elfect. In Hook v. Darman^ I S, and St.. 2^7, th* 

defendant's plea being overruled, he demarred ore Unus to the bill for the 
want of an affidavit : but the Vioe-ChanceUor held it was too late, and that 
he should have demurred before. In Croiie v. Bedingfield, 13 Sim. 35, there 
was no affidavit of the loss of the bond, but the defendant answered admitting 
its destruction. *< If," said the Vice- Chancellor in this case, " the answer 
admits the destruction to have taken place, no matter how, the court has 
jurisdiction, and therefore the objecUon for want of the affidavit, muit be 
overruled." These two cases clearly show that no affidavit is wanted to 
warrant the retention of the bill on the files of the Court ; but on the contrary 
4 that the bill will be proceeded with, even after the defect is ftointed out. 

There is, therefore, no want of jnrisdiotionin the conrt to deal with the bill 
before affidavit filed, or even withoot an affidavit at all. The qucstiop*. 
however, arises whether, if the objection be properly raised as in the present 
case, by demurrer, it is one whic|i is capable of being dealt with as the subject 
of amendtiient. Of this there Is no doubt, for in the case cited from Fowler an 
amendment was allowed, and in Bigndld v. 4^idUmd, 11 Sim. 24, on demnrren 
leave was allowed to amend by inserting an essential al'c;;aiioa in a bill of 
interpleader. It is true that* in the former ease, the amendment was allowed 
upon motion, and in the latter, express leave was given, after argument of the 
demurrer. In tho present casey the demorrer has not been set down, and it is 
contended that under the common order obtained at this stagey the present 
amendment cannot be made. But it appears to me that if the defect at any 
stase of the qau^e can be treated as remediable by amendment at all, it may 
be so by the plaintiff at the time when be obtains the usual order to amend, and 
consequently that he is not driven to make a special application to carry his 
amendment into effect* If he had introduced a fact that had occurred 
aabseqnently to the fiUng of the bill, as in the oase cited by Mr. Williams, of 
Priicliard v. Dr^^pp', or m^de a new cause by altering the parties, as in 
Sloffgett V. Collins, 13 Sim, 458 ; or, perhaps, if an Act of Parliament had 
enacted th^t $xi affidavit should be filed contemporaneously with the bill, as in 
Walker v. JF7«tcA^, 1 Phillip ; there would have been ground fov the 
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present motion : Bat the fact sworn to in the affidayit is a matter precedent to 
the filing of the bilU Upon the whole then, and for the reasons aboTe gi wen 
I think this motion must be dismissed, and, with costs. 

SAME V. SAME. 

\ In this suit the plaintiff as indorsee of a lost bill of exchange 
JuDOUBivT. > accepted by the defendant, has filed his bill praying the usual 

y relief, and containing the usual interrogatories. In replying 
to these, the defendant has stated certain oircumstanoes under which he 
alleges the bill of exchange came into the hands of the plaintiff, and has 
submitted, in Tftrious points of yiew, diTers oonolusions and facts on which he 
relies as an answer to the plaintiff's claim. To this answer the plaintiff baa 
taken thirteen exceptions on the ground of prolixity and impertinence. They 
were argued before me on Saturday last, Mr.Stawell supporting the exceptions 
and Mr. Barry the answer. 

The greater part of the exceptions refer to repetitions, and it was urged 
by Blr. Barry that the exceptions quocui hoe, were too large, such repetitions 
being, at most, prolix, but not prolix and impertinent. It seems to me^ 
howerer, as urged by Mr, Stawell, that the court could not entertain an 
exception on the ground of prolixity, and that that term is therefore qua 
prolixity, not inaptly coupled with impertinence. As to those parts of the 
answer which are assailed for impertinence only, the term prolixity is 
eerti^nly unnecessary, for it does not follow, nor does it matter, that what is 
impertinent u prolix, though it is material, and must be so stated as a good 
ground of exception, that what is prolix is also impertinence. But if the 
impertinence bo clearly apparent, the exception ought not to fail, because the 
impertinent matter has been also objected to as prolix. If a pleading be 
characterised as defeotire on sereral ralid grounds, it is unneceesary to 
establish more than one, and the Talidity of that one will not be affected by the 
statement of others, which cannot be supported. 

With reference to the exceptions on the ground of prolixity, the question 
then is, whether the alleged prolixity be of such a nature as to amount to 
impertinence. The pertinency of the matter stated need not be necessarily in 
question ; for as held by Lord Eldon in Slack t. Evans, cited in Kinff y.rea/d 
and Another, 7 Price 278, ** A prolix setting forth of pertinent matter is 
impertinent." That is the ground on which the oiiief part of these exceptions 
are put. There has, it is alleged, assuming the matter to be pertinent, been 
needless repetition and therefore needless prolixity. The objection was met 
by Mr. Barry on two grounds :— 1st, that there was no needless repetition, 
and 2adly, that if the same matter were presented frequently, it was owing 
to the terms of the interrogatories, and the necessity of making each answer 
complete in itself, without reference to prec^ent or subsequent ones. I canaoU 
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howoTer^ conciir in either Yiew. I think that there is both repitiiion, and' 
needless repitition, in most of the passages excepted to ; for it is not open 
to a defendant to state oTer and o?er again in his answer the same matter, 
whatever may be the frame uf the plaintifTs interrogatory, and still less in 
support of his own case. But it was argued, repetition was not prolixity, and 
that a few words more or less than necessary, were not impertinence, and thai 
if any portion of the passegea objected to on that ground, was pertinent, the 
exception, as being too large, must fidl. 

There is no doubt that a few words more or leas would, according to the 
case cited by Mr. Barry of JM Pant v De Touie*, 1 2Vr. 4r A* 4^» be not 
treated as impertinence ; but the frequent repetition of the same matter, 
though in not precisely the same language, can hardly be looked on as mere 
surplusage. A fundamental Rule of the Court of Chancery, as set out in 
Storey's Equity Pleading, sec. 267, requires that in Bills and answers, there 
shall be ^ no long and needless trarersee of points, not traversible, tautologies^ 
multiplication of words, or other impertinencies, ocoasiooing needless 
prolixity." Now this language is rery large, and certainly includes that kind 
of repetition, which is the subject of those exceptions I am now considering. 
With reference to them, I think then, and so determine, that the 1st, 
5rd, 6tb, 7ih, 8th, 9th, lOtb, 11th, and 12th, exceptions ought to be 
allowed: 

The 5th exception is^ I think, dearly impertinent ; and though the 
objectionable matter is contained in a few words, I do not think that it is that 
kind of matter aa to which the court can say, ** non ego paucii ofendar 
maeulii,** This, howerer, is not the only ground of exception to the answer 
and therefore the maxim would hardly apply. See Wbodi r. Woods, 10 
Sim., 179. 

There is certainly a decision of Lord Lyndhnrst's in the Attomey^Oeneral 
T. EiekardSf 1 Phil., 3b3f to the effect that mere surplusage is not 
impertinence ; but the true ground, on which his Lordship's decision must be 
upheld, is that taken by the House of Lords, on appeal in the same case, as 
reported in 12 CI. and Fin., P. 30. The mention of this last authority brings 
me to the consideration of the remaining exoeptiona, the 2nd, 4th, and last, 
and having reference to the Wnguage of Lord Brongham and Campbell, in 
the ease just eited, P. 38, 41, I do not feel myself justified in coming to the 
conclusion, that I ought, at this stage of the cause to say they may not raise 
fit questions for my oonsideration. I may think It yery unlikely that they 
^ will ; I may not see how they can be made to bear on the cases but I must do 

more than that, before I now order them to be expunged,-— and more than 
that, in this stage of the case I am not prepared, and X am not bound, to say. 
Thosa exceptions, therefore, are overruled. It only remains to be obserred 
that the doctrine relied on by Mr. Barry, for the position that an exception 
must fail ia toto, if it fail in part— r«ficA t, Cheese, 1 Bear., 671, has in effect* 
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b(«on ovorrulcJyby tho late caso cited by Mr. Sta^oll^ of Byde v. Maslerman, 
Cr. and Ph. 205. 

The costs wilt be to each party in proportion to their respective success 
— and the smaller amoant,set off against the larger. 



' HOG AN V. MILLER, EDPINGTON, & MOORB. 

-\ In this suit an ea parti iojonction wa» granted, restraining the 
Jut>aM BsiT. >■ two first-named defendants from taking out execntion against 
y the plaintiff, in an action of ejectment brought by tho defendant 
Miller, on two demises, one in his own name, and a second in that of the 
defendant Eddington. Miller and Moore baying pat in their answers ; the 
former moved thereon, on notice, to disAoWe the injunction, when two 
objections were taken by Mr. Barry, on behalf of tlie plaintiff— 1st. That an 
order nisi should ha?e been obtained, as in the case of the common injunction ; 
and secondly, that the court could not entertain the motion until the defendant 
Eddington had answered. He contended that this was a common injunction, 
granted under special circnmstancesi and as to the latter objection urged, that 
the defendant now mo?ing, should have applied to baTO the injunction 
discharged as against lumself, and not altogether. He admitted that 
injunctions migbt be dissolved as ag^nst all the parUes, when it was shewn 
that there was an impossibility of procuring an answer from one of them, or 
that the plaintiff had been guilty of laches in applying for his injunction. 
He also ncged, that the judgment ip the aotion at law being entire, it was 
material that Eddington, in whose name one demise wa^ laid, should answer, 
and, therefore, that if the motion bad even been framed with that view, the 
iojuDCtion oould not be dissolved as against Miller alone, as in that shape it 
would, if granted, be useless to the defendant Miller. He justified making 
Eddington a party to the suit on the same principle, viz. :~That a bill filed 
against Miller alone would not have prevented him from obtaining possession 
under the demise laid in Eddington^ 

Mr. Williams and Mr. $tawell who appeared in support of the motion, 
contended that the applioatiou by qiotioD was correct, ihe injunoUon being ea 
parU and special, and not, like the common injunction, granted for want of 
answer. As to the form of it, they contended that it was open to the court, 
if necessary, to dissolve the injunption, oiUy as against Miller, but that as 
Eddington was dearly ftn immaterial party as respected the injunction, it 
ought to be dissolved absolutely, without reference to him. 

Upon these points I reserved |ny judgment, and desired to bear the case 
upon its merits, which were shortly these !— According to the statement in 
the plaintiff's bill, be had sometime, previous to Maroh 1^48, been residing on 
some land of the defendant'!, Miller« called ^eViptoria Estate, as tenant of 
about sixty acres thereof, under a demise from Miller, which was (o terminate 
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^ July 1843. tn March 1848, the plaintiff and the defendant Mooro having^ 
agreed to farm togelLer some other land on the same estate, applied to Miller 
to grant them jointly a leaae thereof, when he signed the following 
memorandum :~* 

"It is proposed between Mr. Henry Miller, and Messrs. Moore and Hogan, 
that Mr. Miller shall let to them 150 acres of the Victoria Eitate, at a 
rent of 7s. per acre, on a seren years lease, to contain such covenants, 
clausra, and provisions, as shall be deemed to the adra atage o( the 
farm and to the mutnai benefit of the parties — the lease to be signed as 
soon as can bo prepared cod veniently.~- Victoria, near Geelong. 6th 
March, 1848. Rent to be 7s, i^er acre, per annttm, payable half- 
yearly. H. MILLER," 

A counterpart of this was signed by plaintiff and Moore, and the former 
according to his own statement, entered upon, aad farmed part of the 1^ 
Acres, but was soon after expelled from the portion he occupied by Moore, 
who repudiated the above agreement, and it is alleged, colluded with Miller 
to deprive plaintiff of the benefit of it, and get him off the land. Finally, the 
defendant Miller brought an action of ejectment against the plaintiff, to 
restrain him from proceeding in which, plaintiff has filed the present Bill, 
praying also, thereby, for specific performance of the agreement of 6tb 
March, 1848. 

The facts appearing in the answers of the defendants. Miller and Moore, are 
as follows:— The Victoria Estate is a farm consisting of 900 acres, of which Miller 
let, to plaintiff, five acres by a demise terminating the 19th August, 1849, and 
59 acres by a demise terminating on the 1st July, 1848. During plaintiff's 
tenancy of them, he took possession of 13 acres on the same estate contiguous 
to the 64 let to him, but without the license or permission of Miller. Whilst iu 
possession of these 77 acres, a proposal was made by Moore and plaintiff to 
enter into partnership and take a joint lease from Miller of 150 acres of the 
Victoria Estate. Miller haviAg assented to this, sTgned.the agreement 
hereinbefore set forth, of the 6th March, 184^ but on the express undersfandibg 
that no lease was to be granted until after the formation of the co-partnership 
between Moore and pluntlff, and that the 100 acres were to donsist of such 
portion ot the estate as he Miller might ehuse. No co-partnership was formed, 
whereupon Miller and Moore treated the contraoi as rescinded, in April, 1848, 
Moore, as he swears, having proenred plaintiff's assent to snob recission^ 
Plaintiff, however, continued on the estfite, and after the ezpifation of the 
respective tenancies before mentioned. Miller brought ejectment against thb 
plaintiff to recover 10 of the 13 acres before named, according to a specification 
thereof in the map filed with the Consent Rule. 

There are other fact^ and dirciilDstaaices Itated in the Bill and answersi 



but it is unnecessary to allude to them for the purposes of the present motion 
which is simply, whether the injuaction which has been graotedj ought to be 
DOW dissolved. 

It may be oonTenient, however, to dispose of the preliminary objectione, 
taken to the motion, before pronouncing upon the merits. As to the 
injunction which has been granted, it clearly falls within the definition of 
special injunction for the purposes of this motion. It was not granted, like 
the common injunction, for want of answer; but on an exparta application 
on the case stated inthe Bill Terrified by the plaintiff's affidavit. 
According te the present practice such iigunctions may be 
dissolved before answer if the defendant chooses, which never can be said of 
the common injunction. It is true that the wording of the present injunction 
restrains the parties until answer and further order ; as is the case with the 
common injunction, but although that may make it necessary for the defendant 
to answer before he can apply to dissolve, it does not also compel him to apply by 
order nUL He might adopt this course if he pleased, but he may also do so by 
motion. This is laid down as the practice in the 2nd vol. of the last eitition of 
Daniels Cb. Pr. p. 1537 ; Dretvry on Injunetiom 428 ; Seiom Decrees p. 314^ 
and indeed in all the text bookt ; and the anthorities to which they refer (among 
which may be mentioned Strackmore v. Bowes, 1 Cox, 163,) fully bear out the 
position. Special injunctions are now usually granted until answer or further 
order, to enable the plaintiff to apply before answer, but if he waits ontil he 
has put in his answer, he may apply by motion, whether the terms of the 
injunction as to answer and further o»der, be in the alternative or conjonotive. 

The application then, I think, ii^ghtly made by motion, and the ttext 
question is, whether the want of the answer of the defendant Eddington is a 
bar to its being s^ranted. On more than one ground, I think it is not There 
is certainly no authority for the unqualified proposition that where a special 
injunction is granted against several defendants, one of them cannot move to 
dissolve in the absence of the rest. That it cannot be done, is certainly 
the inference of the writer in DameTs Ch, Pr, voL 2, (2nd Ed ) p. 15379 
founded on a dictum of the master of the Rolls, in Thompson v. Oeary 5 Bear, 
131. But in that case no decision was given, and that it has never been 
considered as an authority is clear from the silence of those who would have 
been very glad to quote it in their favor in subsequent eases. Joseph r. 
Doubleday, I. V.and B.497refered to intheargumentof thisoase,i8 a sufficient 
authority for refuting the conclusion drawn In Daniel from Thompson, r. 
Qeary, but the point is put beyond doubt by the case 
of Lewis T. Smith, 7 Beavan, 470. That was a deci^on of the same Judge 
(Lord Langdale) whose dictum is referred to in Thompson v. Oeary, and he 
decided that the common injunction (which makes a special injunction an a 
fortiori case) against several defendants, might be dissolved as to some, before 
all had answered. In that case, the counsel in support of the injoootion took 
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ftU the objections which were urged hereby Mr. Barry, among others -^that the 
order nui had been obtained to dissoWe as to all. As to this, the Master of 
tho Rolls said, ** The order appears to me to be somewhat ambiguously 
expressed, but I think that I must construe it to be an order to dissoWe the 
injunction as against the defendants upon whose petition it was obtained, 
unless cause be shewn to the contrary." 

Now there is no reason why I should not put a similar construction upon 
the present motion, if the dissolution of the injunction can be applied for only 
against the defendant who has answered. As to the other points, he reviews 
all the cases, and his concTusion is what I hare already stated. The case bears 
a remarka&rle analogy to this, for the object of the injunction was to restrain 
on action at law, in which three out of two defendants (plaintiffs at law) bad 
not answered, being resident in New South Wales. On the authority of that 
case then, which is not only a complete refutation of the conclusion drawn 
from T^ofnpson t. Oeary, but a direct decision to the contrary by the same 
Judge, I am of opinion that the objeotion now under consideration is not 
tenable. 

It is to-be obaer?ed, in reference to Lewis v. Smith, that the Master of 
the Bolls also decided, that the proper prooeedlng to be observed was by 
order niii, as of course ; it having been objected that there should havo 
been a special application. In other worda^ he decided that the ordinary 
course of application in moring to dissolre the common injunction, though all 
the defendants had not answered, need not be departed from. By analogy, 
therefore, that is an authority for holding the same doctrine in reference to a 
speciiU inJoDction, and is an answer to the objection, in this case, that a special 
application should have been made. I am, however, of opinion, that the 
dissolution of the present injunction may be asked for without Eddington's 
answer, on the ground relied on by the counsel for the motion, viz. :— that 
such answer Is utterly immaterial as regards the injunction, whatever 
necessity there may be for his presence (a point not necessary now to be 
decided) as regards the suit. Out of twenty-6ve interrogatories, the plaintiff 
only requires Eddington to answer two, the 16th and 23rd, the first of them 
being whether he is a nominal party to the record, and as to this, the 
plaintiff's bill states that he is, and the answer of the other defendants not 
only admits that fact, but also that his name was used without either hia 
knowledge or consent. He has clearly then nothing to do with any part of 
the suit connected with the injunction ; and as to the Judgment, he is no 
party to that, either in point of law or fact* The legal pUuntiff is John Doe, 
and the party who inters up judgment is he who brings the action, and he 
enters it up, not in the name of any of the lessors of the plaintiff, but by virtue 
of his verdict on any of the demiaes, on which that verdict is founded. I am 
clearly of opinion, therefore, that the court is at liberty to deal with this 
injanction, as if Miller had been tho sole party to the suit. 
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Another gproond occurs to me by which the difficulty, if it existed, might 
be remoyed. It is a rule {Drewry on Injunctions 427 — 8), that a s pecial 
injunction can only be dissoWed on the merits, and that cause cannot be shown 
against it on the ground of the insufficiency of the answer ; for if the answer 
is insufficient, or otherwise inadmissible as an answer, it is treated as an 
affidavit. Thisis clear from Naylor ▼. MiddUton, 8 Sim: 396, and Smith ▼. 
Cleeu^, 10 Sim. 91. In the former case, which was that of a special 
injunction, three out of four defendants had answered ; the counsel for the 
injunction did not attempt to oppose the motion on that ground, but contended 
that the answer of the three defendants must be regarded as an affidavit, so 
as to entitle him to read counter affidavits, and the V.C. so held . Assuming the 
materiality of Eddington's answer, then that would not have been an objection 
to the motion being made, but would merely have entitled the plaintiff to treat 
the defendants answer,a8 an affidavit, and to read counter affidavits against it« 
Indeed I can find no case of special iignnotioD where the objection was taken 
to the motion for dissolving it, on the ground of the insufficiency of the answer. 
AU the cases where such an objection has been raised have been where the 
common injunction has been granted. The presentmiltion is the refore, clearly 
properly made in its form, and the proceedings are in that state, in which the 
court can determine in regard to what the motion seeks to accomplish. 

The only question is, whether the injunction oogbt to be dissolved on the 
merits, as they now appear upon bill and answer, and I have no hesitation in 
saying that it ought. I say nothing about the effect of the agreement of the 
6th March, 1848, or of its alleged resdnder by the plaintiff and Moore, nor of 
any of the other points raised during the argument, as to the equity of the 
plaintiff to have any decree at all at the hearing. It is not necessary to denl 
with the injunction upon that ground ; what I have already stated of the bill 
and answer is quite sufficient to dispose of it, and to authorise me in saying 
th^t it should be dIseolVed. The whole equity of the plaintiff's case, as 
regards the injunction is this—that after having taken possession of, and 
commenced farming IfiO acres of hind, agreed to be let him by defendant 
Miller, he has been prevented from reaping the benefit of that agreement, by 
Miller's refusal to execute it, and disturbing him (pluntiff) in his possession by 
bringing agdnst him an action of ejectment. 

To this Miller's answer is as brief *-it is this—that be has not brought an 
action of ejectment against plaintiff for any land or gronnd in that agreemont, 
but for other land previously tenanted and occupied by plaintiff, and not shown 
to be any portion of that which is the subject of the present suit. Now, if this 
be so, there is an end of the present inj unction, for what RfiUer alleges, is not 
simply, as Mr. Barry contended, a confession and avoidance of the plaintiff's 
equity in reference to the action of ejectment, but a total denial of its existence. 
And in considering this motion, I am bound to give credit to such denial I 
liave stated it, perhaps in more cUroct terms than it is lOleged in the answer ; 
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but the fact ia too clear for doubt upon the whole of the answer. In the first 
place, it is not alleged expressly by the plaiatiff that the action of ejectment 
does include the 150 acres in the agreement, whilst he speaks of the proposal for 
that agreement as being for ** certain other land" than that of which he was in 
pbssession. Indeed^ when the locality of the 150 acres is not mentioned^ it is 
impossible that he could hare alleged that they inclnded those in respect of 
which the action was brought. It appears, howerer, from Miller's answer, 
that the Victoria Estate, of which the 150 acres were part, consbts of 900 
acres, and he swears that the locality of the 150 acres was to be chosen by 
himself; Now this is no contradiction of the agreement, but a fact quite 
consistent with it. But even if the point were doubtful, that is, if it remained 
in doubt whether the action did or did not touch the 150 acres mentioned in 
the agreemsBt, it would be a sufficient reason for dissolWag this iojnnotion. 
I have no doubt, however, upon the matter, after reading the detedant's 
answer s and, giving crecUt to that, it is equally dear to me that the plaintiff 
has not fully and fiiirly stated the true merits of his position. This alone 
wouldindttce the court to dissolve the injunction, (Cresy w. Beavan, 13 Sim. 
90), but the grounds which I hare already stated, render it unnecessary to 
consider any other. The injuncUoa then must be dissoWed, and with costs. 



COMMON LAW. 

WILLIAMSON V. MILNE AND ANOTHER. 

-V In this case a summons was token put by the defendants, calling 

JuDGMEKt. > on the plaintiff to shew cause why they should not have leare to 

^ inspect a certain stock book alleged to be io possession of the 

plaintiff, and also, why the same should not be produced by him, on the trial 

of the cause. 

The summons was granted on an affidavit of the defendants, which states 
that the plaintiff had commenced an action of libel against them, for publishing 
a letter, in which, as set out in the declaration, the following words inter 
alia, were charged to have been written of the plaintiff by the defendants. 
We hold you chargeable ^ With the fraud of tnaking the falte entries in tlie 
ttock book," Ac, &c. 

The affidavits then state^< 

Tlutprevionsly to thedateof the above letter, plaintiff and defendants 
had been in treaty for a partnership as drapers and haberdashers, and in 
pursuance thereof, and with a view to ascertain the amount of capital and stock 
in the said business belonging to plaintiff,a book was prepared for the purpose* 
in which plaintiff and defendants took the pi^rticulars of such stock, and 
entered them in writingi with the cost price of the articles described in 
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figures* Thai <ifter this had been done, alterations wcro made in the 
figures, " Thereby making it appear that plaintiff had a much larger capital 
stock in the concern than in reality was the fact ;" whereupon the defendants 
believing the alterations to have been made in the handwriting of plaintiff, 
declined any further connection with him in the formation of the proposed 
partnership, until some explanation was given. That no otlier person but 
plaintiff and defendants are beneficially interested in the taking of the particulars 
of the said stock, and that the book in which they were entered, was held at 
the time by the plaintiff, for the benefit of himself and defendants, as an 
evidence ofthe amount of his capital and stock in the proposed partnership' 
and that it still remains in his possession. 

The affidavit further states that the defendants have been advised by 
Counsel that they cannot prepare a plea to the declaration, founded on tho 
above facts without inspection of the stock book, for the purpose of pointing 
out specifically the particular alterations above referred to. 

There was also an affidavit by the Attorney of the defendants, stating 
that he had applied to the plaintiff's Attorney for inspection of the book, and 
that such application had been refused. 

The summons was supported by Mr. Stawell, and opposed by iMr. 
Williams. The latter relied on the general principle laid down in the casog 
that applications of this kind were only granted where the party against whom it 
was made could be considered holding a document, sought to be inspectedat a 
irtutec for the party applying. That, he contended, could not oe the caso 
here, the defendants themselves haying, according to their own affidavits, 
broken off the treaty for the partnership, and thus ceased to have any interest 
in the accoQnt of stock taken with a view to its formation. The application 
for the production of the stock book at the trial, he contended, could not, unde^ 
any circumstances be granted. He cited Stevens, v. M.,of Berwick on Tweed 
4 I>. 278 ; Smiih v. Winttr, 6 D. 309 ; Street v. Brown, 6 Taun. 302. 

Mr. Stawell contended that tho rule was not strictly confined to cases of 
trusteeship, but had been applied by the court in the spirit of Lord Mansfield', 
observation cited from Tidd's practice in note(d.), 2 Arch. 1242 (Edn. 1847.) 
He cited Stedman v. Arden^ 15 M. and W., 587 ; 4 D. and L. 16 ; and 
WooUner v. Devereux, 9 D. 672 ; and contended that it was sufficient to show 
that the entries in question had arisen out of an agreement to which plaintiff 
and defendant were parties, althout^h the partnership might not have taken 
effect. As to the production at the trial, he cited Ooater r Nunneley 
2 Str. 1130. 

The cases are somewhat conflicting on the subject, though the general 
rule undoubtedly is as Mr. WillianiB states it to be. Siedmanr. ArdenirM 
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^ecidea on this principle, and, moreover, the deeds there songht to be inspected 
reflated the relation and rights of the plaintiff and defendant in reference to 
the very subject of the action. Oooddiff r. FUlden, 14 M. and W., 4, 
S D.and L. 661 ; was decided (idverse to the application on the same principle 
though a TPry strong eqaitable case was made out for the part j applying. But 
the Court declined to act upon a merely equitable view of the case, one of the 
judges, Alderson B., observing, in reference (as the reporter flug^;e8ts) to the 
ease from which Lord Mansfield's dictum was cited, that it was a case which 
" occasioned a great deal of trouble at Chambers. It is perpetually/' said the 
learned judge, " cited there as an authority for applioations like the present, 
and I am sorry it is not corrected." 

On the other band, cases have been decided, where the Courts have 
observed something like toleration towards the doctrine so emphatically 
repudiated by Mr. Baron Alderson. And if the rule as to trastaoship had been 
strictly adhered to, the application in Woolmer v. Ihvereua most have been 
refused. There, however, it was granted, although the application was on the 
part of the defendant, to inspect a note, on a mere suggestion that it had been 
forged, since it was signed. 

The case, however, of Reuicliffis v. BUcuby, 3 Bing . 148. appears to me to 
be an authority in po«nt in favor of the present application. There the 
plaintiff and defendant had agreed to form a partnership, and a draft of the 
articles was prepared, which after being pemsed and settled by both parties, 
was returned to the defendant's attomioe. They engrossed a deed from it, 
which was executed by defendant, but not by pUintiff, and both deed and 
draft remained in the former's possession. The plaintiff had refused to 
8i{;n the deed, in consequence of it differing from the drafty and 
the defendant having brought an action against defendant to recover damages 
for not taking him into partnership, he applied to the Court that he might 
inspect the deed and draft, alleging that he had no copy of either, and that 
they were in the defendant's possession. The Court refused to allow him 
inspection of the deed, on the ground that he had repudiated all interest in 
it, but made the rule Asolute for inspection of the draft. '' As to this," said 
Best, C. J., '' t^ appears to have bemi at one time agreed on by both parties^ 
and the defendant therefore, in regard to it, stands in thesitoation of a trustee 
to the plaintiff." I may refer also to a later case of Shaw v. Bclmeifji Com. 
B. 952, where the Court allowed a defendant to inspect a mbnte referrei to 
in the plaintiff's particulars of demand, as the foundation ef the latters claim. 
The application was not, certainly resisted on the ground relied on by Mr. 
Williaitis ; but becanse the pUmtiff swore he had not the control or custody of 
the book in which the minutes were entered. It was a decision of the Court* 
however, with full knowledge of SUadmam v. Arden^ and after an observation 
from Mr. Justice Maule, '' that what the defendant sought to inspect was not a 
document which could be said to belong to him." 
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Having reference then to the cases aboye-mentioned, and looking; at 
the facts of the case, I think this application ought to be granted, so far aa 
regards the inspection of the stock book. Although the entries were not 
complete for the purposo of aseertaining the capital stock of the plaintiff^ 
y^t, as far as they went, the sums, though not carried out, wore evidence of 
tbti agreement of the paKies as to these sums. The defendants, therefore, 
have an interest in such entries, as forming the basis of their intended 
^rtnership ; and although that partnership may nerer be formed, still, thQ 
faot of the entries having been made by both parties with a view to it, and 
that view only, entitles, 1 think, either one or the other to claim sufficient 
inteiest in it {or the purpose of an application like the present. The 
summons, then, as to that portion of it which asks for an iospootion of the 
stock book, will bo granted, but the remainder most be refused. Qoater v. 
JVttnn02tfy was a oase where no opposition was made tg the rote, and isy 
therefore, no aathority for granting tft^mmons in toto. 
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SiTTiNOB At ur Banc>. 

THB QUBSN «. VAHBB. 

Thb Judgei deliTered their opmioas in tldB ease 
MTerally M IMlowi :— 

Sir Alv&bd Stb^hbit, C J. — 

This prifloner was conTicted before me, at the late 
Gkmlbara Aaaizea. having murdered hiswife. | 

There was amp'.t trldenoe la the ease* independentlj. 
•f any admiation m^de bj himself, from which the jury I 
might conclude (and any rightly teasoniag jiiry would * 
eondude) that the prisoner committed the murder. 

Sere was also the oTidenoe of two witnesses, (aeon 
ble named M'Cormack and ah old man named 
Xonis.) that h^ said on the following morning he 
AoJ dan$ ii, and mmt ntjfltrfor ii» But a boy named 
Jennings, who was also then present^ being called by.the 
CSrown as a witness, could not reeolleot ue use of any 
uich words. - The Crown Proaecutor pressed him on 
the point, sad then put the lad'a depoaitioti into my 
hand, that I might examine him on it. This I would 
not immediately do ; but I aaked him to read the de- 
position, (to hiokstif,) in order to refresh his memonr. 

The witness said tkat lie saw his own signature, but 
that he could not make out the writing, in the body of 
the depoaition. I then told the clerk of the Court, to 
read it otw to him in the Judge's Boom* I wculd not 
order it to be read in open Court, beeause such a 
eburse would ineyltably haye prejudiced the prisoner, 
whateirer -might afterwards be the lad's answer. At 
the doe9 of the ease, I reoallod the witneas ; and, en 
hie saying that he had heard the deposition read, and 
semembered now what the prisoner had said, I told • 
him to repeat it to the Jury. He did to ; and con- , 
.firmed, in subatanoe, what was stated bythe other 

In conseque&ce of a doubt which ooourred'to me! 
xeoently, whether that course was omrrect, I havei 
sttbmitted the point^and tiie further question, what 
ought to be done if the eourse was not correct, — to my 
tarother Judges. Both queetioiift moreoTcr have been 
argued, at our request, by Mr. Holn^d on behalf of, 
the Priaoner ; the Attomey-General appearing " for ' 
the Crown. On the one side, it was aubmitted thit . 
tfie Prisoner is entitled to his disehax(|[e ; and, on the 
other, that there was at the mo at an uregularity . not . 
affecting in any manner his conntetwn, out lurmshing , 
vatter for obafirvatidii merely. The Attorney-; 
General relied on the decision in Tinkler's case, recog- 
nised in Oldroyd's case, B. and B. 89, that, CTcn < 
, where improper eridence haa beenreodtyed, the ezecu- 
• tion will net be respited, if the other eridence against < 
tfatf Prisoner be clear :— but d fortiori^ he oon-j 
tended, where there was no improper^ 
evidence, but the objection respected sn^ 
oeeurrenee out of Court, n^ieh (whether regular or\ 
isregular) could not render inadmiarible the evidence 
given in Court. In anv event, he urged that the ob- 
jecti.n could only Jusafy-HW in a esse of doubt— a 
recommendation of the Prisouer fbr a commutation. 

In Oldroyd's ease, and in Hallet'a oaae, 9 0. and 
P. 750, the deposiUon of a witoess was read in open 
Court, and the witneas examined thereupon by the 
Judge, to impeach the credit of the witness. In 
Edward's case, 8 C. and P. 31, ^t would aeem that a 
witneas's depositioa wu aimiUrly read, (he 
being himaeu unable to read), to refreeh 
Me memory. But the authority of thia ease, 
and indeed the aoeuraoy of the report itself, were 
questioned in the Queen v. Matthews, 4 Cox 98 ; 
where Mr. Justice Brie relhsed, for that purpose, to 
allow a deposition to be so read. In Bamett'a case, 
however, in^e following year, 4 Cox 269, a witneas 
«^as allowed^tmfs(/ to read his deposition, to ref^eah 
Kifl m»morv:— the Judfle obt«rvincr. t1t*l! It mnaf. Vm 
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fvwv wiifiiiimca u wpotmom hm to m tfOBttwDefM 
W U. Bfe in Stok^t eiM, 4 Ooz 461, the Mine pri-^ 
vUeg^e 'WM tefosed to the prisoncr'e ooimelt on eraii- • 
vxttotiination ;>-doubt]Me beeanie (m we pointed out in 
maomt's cMe« 1ft Term, 1864,) the object there teellj 
"eras iLOt to refiruh, but to ditcndU the witnces. 

Xn acoordence with our deeiiion in Ridont'e esee, 
^FB ara all of t^inion thet the C^wn Pioeecntor (end 
; mtqU^^^oB^ly the J^ttdge)^lrM entitled to refreeh the 
xskemor^cf fenningSi bf requiring him to seed the depo- 
. Bition mmerly made bj hun.' And we eonoei^e, not- 
withstanding the courte taken fai Smith r. Moif an, 2 M. a^&c^ 
lA Hob. Ji59, that ' * '^ 
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HuZ W6 kth hot agreed on ine ot&er 

In tha ficat idaee, I am of of^nion (after aomedoubt) 
fSkmX a witneea'a depoattioo, wherr tae objeet is hma 
ii^ tOTe(€ircahhiflmemanr«oiu:htlbtto1>ereadto the 
Jury. The doenment la deany, under anefareircum- 
•laaoas, not in itself eridenee. Neither ia it uaed aa a 
tmpann of proof— in auT aense. The prindnle on which 
the wifaeaa is requirea,or allowed, to read it, ia aimply 
>tlftia ; that, ae the deposition waa made recently after 
the oocoxrenoe, ita eontento wiU probably ^ he meena 
;to speak the truth) recall the UteAA to hk mind. It 
stands, theieiMe, on the footing of a eootemnoraneous 
: vaemerandum, or ahnilar writing and sothug mote» 
^Whafeeatt the /sry leanLlag&aMt^, from a doon- 
'mentof that nature ?^What has a Jory to do 
with it ? It h exduaively for the iafonnadoa of 
the fetineM. If, after haiong read the paper, (or 
heard it read to him,) he cannot, thua aaaiated, re- 
member what he there fioda, the inoniry will have 
Men frnitieM, and the mattor there will end. But, if 
he does recelleet the liMrtBt it is not the maaioraadum 
(or <29onfton) which the Jury hare to do with ;— 
:it ia the oral testimony alone, thereafter gifen. 

I take it to be indisputable, that the prlseiple on 

irhioh a witoesa ia allowed, in asT case, to refrish hia 

.memory by looking at a deposition, haa beencor- 

xeotly stated. If so, all diAeuUy on the subject appears 

tometoranish. If the deposition be wsmed on croas* 

ezamiaation, in. order to amtrad&ct the witness, or 

■otherwise impeach his credit, then it must be read to 

the jury :— becanae the deposition, for that purpose^ as 

egntaaiung a preyioua inconsiatent Tersion by the same 

party^ becomes evidene$ m the caw. And, equally on 

PDnaplei and by the general regulationa of the 

JudgpM, the whole of the deposition must be so read, 

that the Court and Jory may see ezaetly the extent, 

and nature of the diMsrepsncy. But no inataace can 

be adducedt I beliere, of a writing«-of any kind— 

emsulted for the mere purpose of refreshing the 

memor]r,*-haTing adviaedly been so dealt with. Nor 

would It be just that any such writing (used only for 

that purpose) should be placed before the Jury. For if 

thB witness declares that he cannot remember 

the ooeorrenoe, notwithstanding his pretioua narration, 

which of the two declarations is to be acted upon 

then? Ifthememorsndtmi,'or depoeition haed aa a 

msmorsttdam, the priaoner would be affected l^ matter 

unquestionably not 0cidesic$, If the oral disMmer, of 

irtiat nie wss the hearing jof the documetU ? Bat, In 

the mean time, the criminatory matter— although 

$![ pfCsent memory of it be diadaimed, ao 

tiist theie is no legal eridenoe whafterer left of ity-~ 

;idll hiTa had ita effect; and the prisoner may be 

•liBrifieed. 

Hy flail conclusion en thia point is, therefore, that 
-4inQs the lad'a deposition wsa ixly to aid his recol« 
ilestion, and ita oostenta were not evidence for or 
Sf^it the prisoner,— I waa right in not allowing the 
isrrtohear them. But, aa the witneia could only 
msafaia signature, how wss he to obtain the desired 
jsoqaiiatinoe with the oont^is^ I conoeiTe by any ( 
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it. ~ if the Officer oTtlie Court, wSow dutyHlnP 
read dooumtniB adduced therain, was not a proper 
pe|0oa to UBdertake the task, neither wai 
the Judge. If the^ document was mfi- 
dmim, it eould onlj be read in Court. 
But, aa it wae (in its nature, haTing regard to the pur- 
poeea for which it waa fc^aized), a memomdum 
merdy, the readmg of it ceuld not haya been entrusted 
to safer hands. 

Xet it be supposed, that a witness says *' I oanndt 
now recoiled the m«tterfB*qtMMtion. There^may have 
been words spoken, but J cannot now remember any : 
—J have a paper at honie» howeyer, which I dictated 
atthe time ; and, if I get that read to me, I may pro- 
bably recal the drcumstanoea/' Let it be sup- 
pdaedt ti&at the Judge thereupon permits him 
to retite, to oonralt that memorandum ; 
ttid to be examined, on his return, as .to the facts. 
Hb then states, that he haa heard the paper read, 
(that is to say, somethihg which corresponds with his 
Mpressions, or belief, of what he had before dictated,) 
and now he reooUeetB, iudependently, and oanpiTftthe 
words used. I conftss, that I cannot couceiTe why 
his eiAdence thereupon should not be received; nor 
hjQW, if reoeiyed, that eyidence eould be said to haye 
been improper. Let it be adsaitted, that by possi- 
bility some, mistake was made, in reading oyer the 
irritmg to him. That woold not affect the 
eyidence. At any rate, it would not affect 
its admiiiibiU iff. Neither need the supposition affect, 
in any appreciable degree, the witness's eredU, 
The matmu point would be, not what was read to 
tlip witness, but (whateyer that was) does he now in 
me t recollect what he dgppyy to . It is (ES^ftSlSSt 
which' he giyes in Court, and nbt the means by which 
he has be<Knne (or beUeyes himself to haye become) 
qualified to giye it, that the Jury are to consider. The 
mbsns may be suspicious, or may bo nnsatisfactory, 
for yarious reasons. But this is matter for th^ 
oonsideration :— and, in the particular case before us, 
the Jury knew the circumstances, and coi|ld estimate 
tl^ probabilities of mistake or deception. 

I( Jboweyer, I thoujjht that the course taken was 
wrong« I should still think the conyiotion unimpeaoh- 

able; and that (but for the opini ins entertained by 
my learned coUeaguof) the sen tt nee which followed it 
ought to take fffect. The irregularity, if it exists, 
is one that does not — in my opinion — in 
the smallest degree affect Jennings's eyidence ; 
on the seore eicber of admissibility,' or cha- 
racter. Of its credibility, under the cirbamst&nces, 
(the witness swearing that he had heard his deposi- 
tion read, and it being not improbable that he did 
remember it, in substance at Issat, anfficiently to 
enable him to make the statement,) the Jury were able 
to judge. The yerdic% therefore, I coaceiye, ia 
dearly sustainable ; whether the Jury acted on, er 
rf jected, the eyidence in question. 

My opinion rests en the supposition, that the course 
t»ken wfM simply «Q;M«tfor— snd no more. It will be 
sufficient to refer to Lord* Hale (2 P. C. 806) to shon^ 
that' mere irregularities do not ordinarily impeach a 
yerdlcL <— * 

X iieed not go so far as to say, that, had inadmiasihU 
witUnes been receiyed, the conyiotion ought to stand. 
For, notwithstanding the decision cited in 
Oldrqyd's case, the point must — after the 
opinidns expressed in The King y. Sutton, 4 M. 
an 'I 9. 544 and 548» be considered open to argument. 
B^i, as the decision referred to haS neyer been ex- 
pre«sly oyerruled, (it was not eyen mentioned in Rex y. 
Button,) and as the rule in ciyil cases is ^supposing 
this to be analogous-^that eyen the improper receptioMi 
of eyidence is immat erial , if it clearly cibuld not haVe I 



aniiiMi^ea tberermct, ov if, inUkOUtu, adimsrcnt 
«rdict must hsTe bseen tet aride, — I entertain no 
loubt thai an inegul^ity tike the preeent, anoming- 
t to be one, may for &^ pnfpoee be legard^ ai knma* 
erial. (See Da Rutsen t. Taxr, 4 A. and B. 67.) 
7ot merely beeame the eyidenee of ffuilt, .'ndepend- 
intly of the lad'i eridence, is clear and decided, but 
>ecauaetbe latter waa in ^taslf onimpeaehable^ eTen 
f the depoeitian (which itnelf^learly was not evidence) 
mght to have been read in Coorty inatead ^ out of 
he Oonrt. 

Bat, ae my brethren are of a eontrary opinion, I shall 
loncur in arrecommendatlDn to the Go Ycmor, that the 
Prisoner's sentence be commnted, as in a ease of 
loubt, from the pnnishment of death, to that of hard 
abonr on the roMs. 

Mb. JTvanoi Biokikboit.— I am of the 0{»inion ex- 
>reased daring the argument, that a wimess's memory 
nay be refreebed, bj putting into his hands a depoei* 
ion he has made before the magistratea. That ppint 
ras fbrmally decided by this Court, in the Queen t. 
iidont^ And, notwithstanding the deoiaiAn quoted 
rom 2 Moody 8c Robinson, I am of opinio i mat his 
aemory shomd be refreshed by the whole, and not by 
«rt of the draosition ; as the latter may be qualified, 
>y the rest of tiie testimony contained in the docu- 
oent. 

I was on the argum«it strongly of opinion, tbat 
rhere a witness coidd not read, his memory might be 
efreehed by hearing his deposition read to him in 
ipen Court. And, assuming it to be proved that tbe 
leposition was read oyer to him at the rolice Offtee, I 
jn still inclined te think that it mar be read oyer to 
dm, m open Court, to reriye hie reeeUeotion. • 

VfaA. regard, howeyer, to^he Chief Jostice sending 
he witness with his Associate into the priyate room, 
or the purpose of haying his deposition read to him, 
: thinh that, although the paint is not at flrst sight a 
ilear one, the proceeding ca nnot be supported up on 
egal principles. The point Qt will BtrtBMyea) if 
ilogelhe#R6W^ and it must be idlowed that, in point 
»f fact, and with Judges in general, and their officers, 
—in quiet times, and with no cireumatances of ez- 
iitement in the trial.-'the proceeding would probably 
)e beneficial to a priaoner. Vor, when a deposition is 
re%d to a witness m open Court, as the Jury cannot 
}e preyented from liatening to it, there must be 
ianger of their being influenced .by it ; eyen 
;bough the witness should declare that his memory 
ras not refreahed, and the Judge should forcibly im- 
;>cess upon them, that ,they ought to dismiss it from 
heir consideration. But the case must be regarded 
irith ayiewto general consequeno «^ L end the law 
nust be announoe'd, IS lUGtlftlilftAner 
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operation sa fe at all times, with all J 
toym«u Nn yggMTty mi^t na paiQ 10 
t w Jndgg| or the temper or the time. ^ There is here, 
in Tftjr ■ c^WdB, a cboice oi oi^eulties ; and I 
think it much better, that the Jury 
ihould hear ike depoaition, under the public eye, and 
rabjoct tb the Judge's caution, than that the witness 
ihould be remoyed to a plaee where it would be in the 
po wer of an eftoer>_tQ-JiSMgt^ his 

■UL 

8upposea,TELat an officer 
with a witness ; but it is th^ rliyKt pf ^ anbjeet. that 
the law ahould secure a witness from tba pwimlity 
of being secretly influenoed by the officers of Juatioe. I 
therefore think thatthe law contains no rule, by which 
a witness may possibly be tampered with, eyen 
although, on particular occasion, a conyenienee might 
be preaented. 

Imp not prepared to say, that, if any of those en« 
gag^in the conduct of a prosecution were to refresh 
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IMbfe giyfaig evidence, kit testimony wotd^ be ad- 
mifliible. Bat assumtng that it would be 8o| it appears 
to me that there woold be a great diatiaction, ia eiSeot, 
between eyidenoe whioh miut Beeeiaarilf be lub- 
Oftittedto a Jaij, with atrong cautioa, and aevere re* 
mark, and testimony put before them with the Coturt*a 
approral. There is a wider difference still, between 
lihe Cqian's proceeding in ' the manner 
we are considering, and a witness correcting 
his teaiimoDy, by a sabsequent and 
undesigned excitement of his recolleotion. 
Although it was, in the particular instance, fairer to 
the prisoner that the jury should not hear the depo- 
sition vead, (as we can rely tn foct on the clerk's doins 
in the ante-room what was correct, . and no more J 
nevertheless, as the clerk had tht ptoer to tamper in 
•ecretwith the witness, I think that the deposition 
ought to hiye been read to the witness in open Covrt. 
I am of opinion, therefore, thai the Chief Justice 
pursued an erroneous course, by sendiog the witness 
out of Court with his Associate. 
1 The next question is this — whether, as two other 
witnessde testified to the same fsot as the particular 

5 arson deposed to, after his memo^ had been refreshed 
X the Judge's room, we are not in a position to see 
that the verdict must have been the same, had the 
witness not given the evidence he did after his return 
into Court. According (sa I think) to the cases Bex 
V. Sutton, 4 M. and S. 544, Crease v. Barrett, 1 C. M. 
and R. 932, and De Eutsen v. Farr, 4 Ad. and 
EL 53, the Court cannot now place themselves 
in the aituation of the Jury, and say th|lt that tribunal . 
decided upon the other evidence, and not upon that k 
we are now discussing. Kor can I perceiYe that it 
is demonstrable, that the Jury would have delivered 
the same verdict, had that '^y^'^t'^ int hrm Iftlrt 
before them. For aught that the Court can now 
(orUe Jiifl^^ who tried him could^ perceive, the minds 
of the Jurymen might have been uvourably impressed 
by the demeanour of the particular witness^ and might 
have been prejudiced against the others. I am there- 
fore of oplnon, that the objection to the evidence in 
Suestion is not obviated, by the fact that there waa to 
le same point teatimony a/jttfu2^. 
Being of opinion, that the mode of prooeedins was 
repugnant to the open dealing of British Justtce in 
the abstract, (though extremely fair in tiie particular 
instance, and beneficial to the prisoner,) I am of 
opinion that the prisoner was not tried in one eourse 
of that law, against which he had offended. If the 
Court, therefore, had the power to grant a new trials 
in this ewe .of felony ana murdet| doubtless a netr 
trial would be ordered ; and the prisoner would ImHT 
the chance of an acquittal. But, aa we cannot orda^ 
a new trial, the prisoner has no chance of such ao- 
* quittal ; and I tnerefox'e Chink, that he ought to be U-' 
, commended for a psrdon, and not merely a commuta^ 
tion of punishment. 

Mr. JusTiCB Thuiult,— Tiie oowae adcpted in this 
case araeara to me to have been, aa for as mvprae- 
tioe and inquiry extenda, unprecedented— and u is a 
practice that may be in many inatanees very danger- 
ous. Ever since Oldroyd's case in Busaell v; Ryan 
p. 88, it has been the practice, that, when a witness 
upon a trial^vea evidence contrary to foets contidned 
^ a deposition made by such witness iu a former pro- 
ceeding in theaame esse the judge mav order such 
deposition to be read in <M^er to lii^>eaoii hia credit.' 
The deposition may also oe handed to him, or read to 
him if^he be a marksman, by the direction of jSU^ 
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3ge, for *^e purpose of reitmhing hU mfptiory, 
; for the purpose of contradiction to tt former 
atement. It always hM been, and^nt think 
igbt to be, done in open Ootixt, and in <^e pireaenee 
I ih.9 Judge and Jury. I can ilnd uo instance, in 
hioh the Judge delegated that duty *(o an officer of 
16 Court, and dixeetM it to be pn^ormed in a priyate 
x>in« ^utof the view and hewing of the Jury and 
be Court* Such a nractice. is oDen^lolhe nhi^'^'^ 
f beioflr an ii rti 

en ugiart, to which er 

u!& opto besides ib 

Vit, that the Jury, by not aeeingVthe t 

amnner ^d expression of the 'witness' countenance 
\t *^iMB time the depcsition, or part of it, as it 
aiay be, u read orer to the witness, is dtt^rired of the 
very desirable opportunity they would, powess, of 
i udciBir whether the Tsrianoe or omission m his state- 
ment at the trial, as compared with hia former^ state- 
ment. be wilful! and designed, or the result of imper- 
feotion of memory ; and 2ndlT. thS(t when he is ont of 
the presence of t he Court and Jury, an ereraealpuB or 

Ladiscreet perk>n, to whom the delegated duty of read- 
ing the deposition to the witness in a prirate room is 
asaigaed, may tamper with him —h e might angg eat to 
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h\t^ it ironmM^ >»*« « to adaait this"fr deny tiutt aifg; 
gragiLr'he ahould oe carena to aToia getting iimSSS 
ctSmmftted for periary. We faaow a look— a shrug— 




perjary. We know a look— a shrug- 
even without spMktag, ma^p* operate unduly on the 
mind or the witness, to induce him to act and 
apeak differently from what he might haye 
done, if the usual practice of nroeeeding in 
open Court had been adoptecL In the 
present dase, ' no such psryene practice is im- 
puted. Indeed, it is not sjiggested or • satmis^d in 
any qairter, that there was antSbing mort thiii a strict 
eomplianoe with the Judge'adireetiona ;-but our course 
of practice Ahould he so regulated, aa to guard- agmnst 
eyila^that may azife, bat whidi cinii^t occur by ad- 
hering to the establisiied w^m of hayii 
doneJg^psa t Oow t f agreeably to 

It IS ttrgea!tnatSecoursejpniBued ia this bstan'ce 
was intended to be, and in pomt of fact was, suggested 
in a spirit of kindness to the prisoner, and that it waa 
to his beneftt nbt to'haye the whole deposltien read in 
Court before the Jury. But it appears to me we should 
not regard what may be deemed kind^ either to the 
prisoner or the witness, but what ia due t o. tlie intet- 
a«t. tif Imp artial iaitiee, and for the ic 
t riail^ And tnese endU. I ioprenead. 
tuned by an adherence to that mode of conducting 
trials in criminal cases, which the Judges of Bngland 
naye adopted as the fairest and the best, and by a de» 
psrtore from which, in a particular eaae, though we 
^^* 'Vft^g n to do an act of gy aat ir jjpri«<»««^ we runa 
risk also orooicg an act or grea) } |^H ytti<tf >- ■* i .' " 

il^noi UU kWif Inmiiigent Jury/tkat would allow 
itself to be {prejudiced by a mere statement 
in a deposition, eapeciany if the Judge 
appriass uiem that their sworn duty u, 
to determine upon the eyidence exeluaiyely giyen at 
I the tiud. . If the Judges of Bngland apprehended such 
! A prejudice might defeat justice, they would not, I 
I apprehend, sanction the practice they naye done. But 
, if this be a well-founded objection, how can it be 
! altteied or remedied by eztracti^^.and cutting out, aa 
, it were, of the depoeition, auch a remarkabfo passage 
I as was elioited by the reading of it oyer in the Judg?a 
I private room } This only seryed the more to riyet the | 
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, Ettention onhe Jury to that particular part — a part, 

too, tttlling; with moat damaging effect againat the prU 

■oner— without^ the Jorj hearing or knowing anythieg 

. of the other parts of the depotition, by which auoh 

* Btatement may be qualified or weaJkened. 

Km to the euggestion, that the officer to whom tiie 
Judge delegated his duty might read in the priTate 
room something that was not In the depoiitiott, with 
the Tiew of making the witneia bdiere he had aaid 
•emething that was really not in the deposition— the 

tuniiy tiius aoDrdea iiim, is only an ad&H6nmeaaon 

*^!!l!Sllfc t" ^rp^''*'iaitT ftt^^"^*^ *tftf. ka »^7iflgd it 

Urflrmy opinion, an instance^ strikingly iUuilratiye 
of the danger of the practioe' now nnder consideration. 
. No doubt, the oiRcer or person who would play so 
wicked a part would deserre to be placed in the 
doek beside the prisoner. Hie instance, howerer, at 
onoe suggests the danger of the praotioe, by the extent 
of the abuse of it. fbr which it aflbrds a convenient 
faem^. 

A« to the dootrine expressed by ihe Judges in 
Oldroyd's case, that although eridenee had been ^re- 
cehred which was not strictly admiMlble, yet, the oase 
appearing clear againat tM pnsoner without thM 
evidence, it was not a reason to stay the eze<sution. 
That doctrine has been greatly shaken oy the tfiore 
recent cases cited by Hr« Justice Bickinsen ; and I 
think it is a safer and seunder doctrine, espedallf 
when the evidence is ' direct and material to the nUun 
issue, the prisoner's life should not be affected by it. 
Who can tell, without knowing the operations of the 
minds of the Jury, whether it wM upon the evidence 
regularly, or that irregularly admitted, that the Jury 
arrived at tike conclusion of guilt ? Without siftine 
the evi4ence, and knowing hot^ the Jury were affected 
by it, the Judges' minds become aubstituted for those 
of the Jurors, and assume tn deal with the evidence in 
one way. The Jury may have dealt with it differently. 
It cannot be determined, whether the Jury may not 
hare discredited the evidence that the Court regarded 
as ** dear evidence of guilt ; " and thus Ae Judgment 
of the Court is as it were put in place of that of the 
constitutional tribunal, by which the fact- of guilty or 
not guilty ahoald be determined. Buch a 
course of practice, then, appears to me to 
invade the province of the Jury's duty, and the Court 
assumes a function that doei not belong to it. 

I concur in the Tiew expressed by Mr. Justice 
Pickinson, that there ia a wiae difference between the 
Conrt proceeding in the manner we are , considering, 
and a witness correcting his testimony by a subsequent 
and undesigned exdtement of his recollection, whether 
the correction be suggested by himself or at the 
intf tance of another. Ke Court has no control over 
circumstanoes out of Court i but it kfts control over the 
depodtiOBa and ihe use of them in Coiirt<^4ud more- 
over, in my opinion, the depositions ought not be 
permitted out of the custody of the Court during the 
trial. The Judgc|*has no control over what people 
may say to one another at a Public-house, or elsewhere ; 
^but that is quite a different thing Ifom lendinp; its 
agency, during the trial, to a oonvexsation in a private 
room between a witness and one of its officers, to 
whom the witness could not be expected to speak at 
to an independent person. 

On the wholB, considering the case to have been ine- 

SnlftT— nns^n ytJonad by | ^<^aw^ ^ wd IJI^ T tt^,te 
A^ ^ttma to the pure ana piwfaQ| MJBt'yitaMji ^ 
Justice— ^nnding tnat on some of the poiQis invotfWl in 
the discussion, there are coikfliating authorities, 
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eaoe to the' directly opposite opU | 
.one entertaiiied by the CbMi Justice' and Mr. Jot- , 
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'iee Dickinson^wtthoat determining the conree to be 

'strictly illegal, yet it ia a course ao noTel andincon- 

vanient, as to amount to a daog^erons irregularity ; and 

I ttm therefore induced to join in a recommendaticm to 

'His SxeeUency ' the Goyemor- General, that the 

' extreme penalty of the law be not enfweed in this 

lixutanee, butthat there should be a commutation of 

\ he sentence to iueh punishment as in iioular cases 

\ f commuted sentence is awarded. 

\ ... • === ^ 
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Andesson akd axotksb t, fishis. 

This was a motion on leave reeerred to detstaune a 
pffincipleas tothe plaintilTa right to damages. The 
action, which had been twice tried, was one by a tenant 
a[gain8t a landlord for the detention of certain goods 
belonging to the former. The Jury had at the last 
trial aeseaaed two amounts of damages, £9 for damsges 
zeceiYed by the detention be/ore the commencement 
of the actbn, and £60 for the loas occasiened by such 
detention after the commencement of the action. ' The • 
question for determination waa whether or nst the .| 
IMaintifta ware entitled to recover tl^e latter sum. 

The Solicitor-General appeared in support of the 
motion for leave to enter a verdict for the defendaiHk 
on the issue as to trhidi the jury had assessed the 
damages at £60 ; liters. DarvaU asd Stephen in sup- 
port of the finding. 

The plaintifis had taken back their goods since the 
eoaunenoeinent of t^ action. But there had been a ' 
depreciation in the value of thes^ goods, and this de- 
preciation had been made by the jury the measure of < 
uieir damages. It was contended that the plainti£&' 
having taken back their ^oods, were not entitled to re- 
arer anything in addition for depreciation, the true 
ineasure of damages being the value of the goods them- 
selves. 

The Court, without requiring argument on the other 
side, ruled that the findiog was eorrect. The measure, 
of damagea was the Tslue of the goods at the time 
when the plaintifb were deprived of the possession of 
them, and if there h)sd been a depreciation, the amount 
of loss by such depreciation should be given is damages 
for detention, in addition to the ac/tto/ value of Uie 
goods At the time they were^ven u^. 
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BAXSa AXD &KOTHXE T WsiTB AoifXXI8TmA.TKXX ^ifTjieQieBt foV 

UaM^pATt p«rforina«o»— BvldeBM Aeu ' • ■ • 

Nkwcastlb Coal GoxPAWT t.Bmwx and othku — OontrMt for ' 

tiftmroft^— ImptfAblfe opSaoliiAf— lojaaotioa— Oanugw. 
Ex iviKTB SiirroM«— ProhiblHoa — Tim* Cor applyiiif— Sapp1»» 

Bcntftl saiaTit— PuMioMS* Aot 
Iksoltskct or 8otn>D«E.— AppliOAttoa of a atragwr fbr iwfcorft- 

tfOQ of propertr* . ^ , 

Caibt t. Fobd.— Spee!flo pttformimw Dowmeiit vUeutef ^07 1 

l^rty when drank— loua. 
Barlow t. Chru amo Wznb— BpMlflo ptrfimnanae— IXfpattd 

oontrnct. 
Fx pAnTs pRABcs.— Xotioa lot Crlminnl loformttioB. 
KsKKT T. TxAB -*St«tnte— BoMal by impUoKOon— ForalfA nt- 

tMbaktnt— OefBttdnat not nixvnt. 
NoT^ T. 4«oBirr.7-<lCotivA for ntw trUt-Oonlnot alltftd b/ 

• '* w(9nt* ' . ' * 
^Au> T.^BnAT.-^tAadlord tad teuat— Pranlaf for qvtot p oM M 

flioe— For« or ootitfB. 
'.HuosBB ▼. OnnsB — MtiyHatlto ooatrMt'-Qoodi to utIto— Beft* 

ffy ftyii|* titna^ _ ~ 
Bs itkxm aouMfO]n.«-PtoliiblttDii— PatUoniiiPAoW-Walver of 

irr«caUr|(T. 
Bx PAETx it*g«.u M*ndiinM--yot is dovbtftil auOi' 
Ma^wkll t. pAxjnr.^Slandvr— PiMdUnr-^SpBolil damigo. 
Qunm ▼• Fmwik,— Bfidraoe— Pritoser** aadaTit. 
QiAMM ▼. DAVVk— Two taforaMtionfl p«s4iBg for «%nie offouM. 
llAns r^ M*ltDn«i(T.— ODATtrdon-^Frciglit^BTldeiiM .of pny* 

flM8t«-LIen.' 
X^txtvax v,DAX.T]^iM^PabUo aaoer-^oUoB Ibr MgUafc of' 

datjT'-Dispated mnt. 
Doi A PmnoD t. LnKDro.^Non«ott<nd>nee of iKteMi— Vow 

friftl wtated> 
BiMi ▼. BoMtm.— MoBf&lf Umiioy— Xotbe to qnitMTngo. 
OPComntLL Y. CitxPBSL&«— AooooBt— Tmct— InTWtiqonti 
BWBff y. WB«rjif.^WMtopondoiite lito— IfiJonotioiL to rMtrata— 



Ejonrr ▼. TiAV— A'iiwl to Prfry OoanoIl-^Seoultj. 
tiBowxuoo ▼. EBSwonn.— Um and ooeapftdoD-^Bet*«tf'— Acrl« 

enltaral Ooq\p«n7» 
FLxxixo T. TH)»!*x.«-Oomiionoar{ltt^Ploadinc— Ordlnarr no* 

Srwabt ▼; VoBOAx ->-Wroagfuny f eUl&f Nniltnrft of whloh 

defeodaat lud oootrMtod co allow plaintiff the aao. 
QvKsv T. KosKKra.— F^tonyw-BrUtooot to MMaih verdiot— Boa- 

■oaable doubt. 
Bx vAKTB BAWLuraa — SCandamoa— DntT of T»li|atota— Bftdoooa. 
Ward ▼. Brat — Disaontinaanoa— Taxinf ooiU to dallndaal». 

aotwit hitao i ttn gaxaou t lon for plaintiff. 
BatL T. Pbarob— SlaadM— Iftnnando— Xaaaiag of wordi-« 

PloallBf— oblaotloB aftorT«rdi«C 
Whitb t. M'Fsddkn Aim Win ^— Petty ilander. 
O^Boam T« XxTB.—ftjeotment— Poneealon withio tweaty yaarir 
Bx rARVB PArritoir.— InaolTMiay— Bepatod ownerahlp of fw« 

■ituro. 
Bboosfibld t. 4i*CvLUKnc.-«9p6Qlfi« parfonuMe-^Oontraot by 
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^ *r JTAMBB V, ^HBJLTTY. 

^/H^x^^Af ^"^^ '«/<*'*^^3^ This was a motion for a new trial on the ground that 

^ / Ji ' —"""^ damages were excessiYe. 

Mr. Blake supported the motion ; the Solicitor-Gene- 
ral and Mr. Faocett supported the verdict. 

It was an action of trespass. The plaintiff was tenant 
of two of the deftindant's houses under a lease, which 
lease he was anxious the plaintiff should surrender. 
The plaintiff was removing, and the defendant, apparently 
with the purpose of forcing the plaintiff t(^give up pos- 
session, hroke the windows, the window^huttere, and 
otherwise conducted himself with extreme, violence, 
in 80 much that in the end he was carried away fhmtic 
from drink and excitement. The jury gave damages 
£00, extra £10 pain into court It was now agreed mat 
the damages being only for the breaking of the windows, 
shutters, and a few other matters, the damages were 
manifestly excessive ; they must have been intended as 
a penalty upon the defendant's violence, rather than as 
compensation for the plaintiffs injury. On] the other 
hand, the aggravated character of the violence, its repe- 
tition in more than once breaking the windows, and the 
avowed design of preventing the plaintiff from letting 
the premises, which inferentially was the cause of the 
house being unlet for eight weeks,* and ultimately of 
causing the plaintiff to give up the plaoe to which she 
had removed and return to her former residence. 
Moreover, the Jury had been directed by the judge that 
they might give the plaintiff damages for indignities. 

The Chief Justice said their Hoh5kv were iMreed the 
damages were^ unreasonable ; butane vertheless he 
thought it safer to let the verdict stJEuid. There was no 
means of computing that the juiy were absolutely 
wrong in assessing the damages, and the established 
rule laid down in many cases was that the ^rdict 
should not be disturbed imless the damages wei^lenor- 
mously excessive. 

Mr. Justice XHckiuson was of x>pinion that the da- 
mages were clearly excessive, and that there shoold be a 
new trial. • , 

Mr. Justice Therry was very reluctant to gnmt new 
trials, but in this case the damages were manifestly so 
excessive that he thought injustice would be done if a 
new trial were refdsed. 

The Court, on consideration of a proposal to reduce 
the damages, suggested strongly that the parties should 
agree to a proposal to reduc3 the damages, but it was 
not in the power of the Court to coerce them to do so. 

The Solicitor-Genenl said he did not seek to re-open 
the argument, but he apprehended the Court omitted 
from Uieir consideration the ftot that the plainUff^i 
house was unlet in consequence of the conduct and 
threats of the defendant, and that the plaintiff was 
comp^ed to give up a place to which she had removed 
and returned to her former residence. This was 
specially stated in the declaration. 

Their Honors Mr. Justice Dickinson and Mr. Justice 
Therty intimated if the fiust was so they would retract 
their judgment ; and the Court then agreed unanimously 
that Uiis fact was quite sufficient to sustain the verdict. 
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,r -• • -'^~^' lUnSLA. ». WEST. -^ 

This was a motion to enter a Terdiet for the defen- 
dant, in an action for breach of covenant for quiet pos- 
: session, in a demise. The plaintiff was to have certain 
; premises with a certain nnmber of feet frontage. The 
defendant had previonslj demised to a person named 
I Shalvey, the acQoining premises with a certain nnmba* 
'" of feet frontage, wbidi would comprise four feet of the 
frontage demised to the plaintiff. Shalv^ refused to 
.permit the plaintiff to occupy the portion in queslion. 
The jury returned a verdict fer the plaintiffl 

Mr. Darvall and Mr. Mejmott supported the motion ; 
'•the Solicitor-General and Mr. Carey supported the 
•verdict. 

I It appeared by evidence, and the &ct was spetially 
{ found by the juiy, that the four feet in question were given 
I in the demise to Shalvey by mistake. Evidence was ad- 
I mitted to show that there was a mistake. This evidence 
was objected to as vaiying and contradicting the written 
^ demise, but it was received. It was now argued that it 
I was admissible under the terms *' more or less" in the 
demise to show what Shalvey was entitled to ; alRo, that 
in a question ofpareel yt no parcels of this kind, such 
evidence was especially admi^ble to explaiiv^ a latent 
ambiguity. This ^yideii^Being admissible, it showed 
Ithat Shalvey was a.4respas8er, and c^sequently the 
\ plaintiff should CSy§.proce^ed against him, and had no 
right of action againsi the defendant A second point 
was, that Shalvey st^od by and tacitly admitted the 
plaintiff's boundary, according to his demise, when 
pointed out .by the defendant ; by this admission he was 
estopped from denying the plaintiffs right, and con- 
sequently the plaintiff had no cause of action against the 
defendant' 

The Court ruled that" the evidence of the mistake 
and of the actual intention of the parties was inad- 
missible. There was no ambiguity in the terras of the 
demise ; the terms " more or less" did not allow so 
large a difference as four feet out of forty-seven, but 
merely a small Anactional part of the whole. The effect 
of admitting this evidence would therefore be to vary 
the' first deed of demise. Counsel need not, then, be 
heard on the other side except upon the second point, . 
namely that of estoppel. 

It was then argued that this point was not taken at 
the trial, nor had the juiy found or been asked to 
find that the plaintiff had been induced to take the 
premises by the admission of Shalvey. The motion was 
not for a new trial but to enter a verdict for the 
defendant, and no such verdict could be entered when 
there was no finding of the jury to sustsin it 

The Court ruled tltet the venkct should stand for the 
plaintiff. 

. POSTLETHWAITE V. o'BABA. 

This was a motion for a new trial on the ground that 
there was no evidence to warrant the finding of the 
jury. 

The Solicitor-General and Mr. Wise supported the 
motion ; Mr. Dvrvall. and Mr, Stephen supported the 
verdict. 
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The potion was brought for the price of a quantity oft 
potatoes. The defendant pleaded a breach of the plamtifl^s 
warranty to deliyef sound potatoes. The jury found 
for the defendant. The evideode was to the effect that 
the potatoes were picked careftiUy on deliveiy, theni 
put on board for Geelong, and found for the most part ! 
xotten on arrival. The hatches had to be battened i 
down for fourteen«days on the voyage, and when opened , 
they were found to be heated and rotting. No evidenoe : 
was called for the defence, but it was relied upon ih)m ^ 
some appearance of moisture at the time of shipping | 
and the subsequent state of almost complete rottenness ; 
^at the potatoes oouM not have been sound at the . 
time of shipment It was now contended that all the { 
evidence shewed the potatoes were sound at the time t 
of delivery, and the rottenness was to be accounted } 
for by damage sustained on the voyage. On the other , 
side it was contended, that the jury had sufficient eyi- : 
• dence before them to warrant the finding of a verdict 
for the defendant, and the verdict in 'such a case ought 
not to be disturbed. 

The Court granted a new friai. 
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Tha trial -«! Ai. oa«H ^^>^Xa2* 
on Tneiday, was «©w muiwd vA ««"Wf ; , . . , 

It was an action by the owntj pf a vewal which had 
biiLT^t ^ato!I?ine^of the wider inrit«rs^to ««QT« a 

Mx^baw ih« unaetwriteit turn tb«r lUbOity. 
' Om pUiBtU; wA yiMKtt. BM«dhtt»t uA Btephea f« 

bSh rfuSip»rt.dii« *8M5« oy^ of tor 

I MwTSe towa of lilertiuano, tto proceed^ to tto 
SSchor«e.t P6»M, in tto Mm« bar. to t.k.«B Mr«o. 
WhIUiSe wi» there, a hotry norflwrly gale eet », 
Jd^^Stt. ^U w«>. the month of Augnrt,; 
I9&t Tto innirance Wog claimed, a quertion aroeo 
JTw whether theee anohoxtoga at Talcahnaiio aiid 
P6aeo were to be coaaldeied aa anohonnga at two 
MMMte^rtr, or aa anohoringa at two pUeea in one 
SS!Vini«uih a*, to ito fonner eaM. the condition 
ff the poUcy would haTe been broken, wd fte 
tomttcTtoffcited. IWa waa the queatum at lane 
to^aweaent oaa*. There waa connoting ewdwee, a 
.ta^SJto. of which conriated of flw teatlmony 
r?S«MMe who had been examined rf« i«M MM, or on 

«l«23r On the one hand It waa contended 
' thSxSeSiuaao Bay wa. aU one port, and that the 

, SXwMM at TUeiHiwio, P6neo, «|id oilier pbuiea 

' M« in reteenoe trt each other, Jurt the aame ee an- 

JSraMa in Wataon'aBay, DaHing Hwbour, or Sydney 

Stewdd be here ; thM U to eayj^dlffcrent plaeei oC 

Storage within the Mune po^. There wy^a^ifnstA 






BftT eonld anehoi in My pttrtof it, tMhomshaoiM 
piffU of it were fiz better theltered than othen. The 
OuetoA Hoaee was at lUealiuaiio, and a ytnH load* 
iBg St Peneo mvat get her elearanoea ftom the 
former pUee, but there was a eharge at the 
latter for anchorage, and an oAeer 
atationed for the porpoee of ita ooUeetion. The 
praotice wae aaid to be to ▼isit Talcahuano for orders, 
and then to take the Te as el to ehie oe more of the 
Tillages within the Bay, where there were milli, for 
. the purpose of taking hi cargo. For the defence it 
, was contended that according to the terras of the poUcy 
the Teasel ought to hsTO taken her eargo at Yalparaiao, 
and oonld only tcuch at one other port for fuppUes, 
' fte. Bttt anfmm^'^e that the Tesael eonld be loaded at 
this eeeond port, it waa contended that TUoahnano and 
P^DCo being aeparate places of loading were according 
to the ternia of this policy aeparate porta. BTideooe 
waa giTen to show that these piacee toert distinct porta 
in the same Bay, and that the anchorage at P6nce 
being more expoaed th» Talcahuano to the ncrtherly 
iHncEi, whieh prerailed there in the wmter season, 
Itbeibetofa Tsaeel going to P6aco would increase the 
' Tiik to the insurers. .^, . <u 

His HoHOB ruled that there was nothing m the 
termsof thepdicyto peeTent thcTeasel fromtsking 
'■ hi cargo inHie second port whereat, by the tenns of that 
oollcT, she had permiwion to eaU. The only ^uea- 
Umi. tlieref Tre, was whether P6nco was a distinct port 
' or not. He therefore directed the jury to fiad from 
the cTidence whether, aeeordingto mercantile usage, 
P6aco was to be regarded as a separate port, or as a 
I pwt of the port of Taloahuano, and whether, suppoa- 
1 W them 'to be distinct pgrta of loading, it wsa aeoe^ 
s Jy that a veaael which had to load at Pteco should 
call at Talcahuano for her papers. ' 

The jury found a Terdict for plautiff for the amount 
claimed, £100, expfessing their opinion that P4oco 
waa not a separate port, but an anchorage withhi the 
port of TaltSmano } and that althoueh Talcahuano 
md P^QOo were both plaoea at which Teasels wM 
load, the Utt« was wholly under the control of the 
former. In reply to a qaeation which w«s put to 
them at the instance of defondant's counsel, the jury 
ezpceaaed Oieir opinion that there had been unnecaa- 
nasT delMT at Taleahnsno. ., m ' n ■ i ■!■■■ — '■ — 








IN BQUITY. ^ \\ 

HLOXOMB AND AHOTHBR V. BLAXLA5dA \ 

. AU. Juatica Thbbst (P/iaatr^ Judge) gave the t. 
[ lowrn^ jadgment in this oi«e, on Sftturday :— 

ITie case comes before me in the shape of exoep.'' 
tions to the Huster's report, which declares that, at 
the time of the sale by i51ozome and another to Blax-^ 
land, the plaintiff had a good title to the wharf and 
land at Miller's Point, mentioned in the pleadings of 
the case. The exceptions do not distiactly set forth ' 
the grounds on which they r<ist->a very inooUTenient 
course of practice— as the Court is obliged to glean, 
as best it can, from the argumenu of counsel, the •' 
•nature of^ the objections which it is designed by the ♦ 
P*>W5*>ting the exceptions to rely upon. As far, ■ 
thetti^ I can gather from the argument, the principal ♦ 
exceptions to the report are twofold— irst, that the 
title is imperfect, because there was no evidence, or 
not sufficient evidence, that the mortgage from R. ' 
Duke to Gore was surrendered or discharged ; and ' 
secondly, that the petition for the scquesuation of the 
estate of the trustees, under the otrnposition deed of 
Duke and Curtis, took no effect, as the petition was 
1 I signed by only one of three trustees, the others — 
y Jones and Dalgetty— being absent from the colony, 
and one of them (Dalgetty) not having ever become 
insolvent. In other words, that the esute which was 
once vested in them was never divested out of them. 

I proceed first to notice the lut exception as the 
more important and difficult perhaps of the two. I 
find that this esute of Duke and Curtis was conveyed 
in November 1841, to three trustees, and that the sur- 
render of it was accepted by Mr. Justice Stephen in 
January 1844 on the petition of De Mestre alone, and 
the alleged defect in the title is that the surrender took 
no effect, because the petition should have been by the 
three trustees, and the acceptance of the surrender was 
an exceas of jurisdiction on the part of the judge who 



accepted it. The argument in support of the exeep- 
Hon ia> that by the 4th section of the Intolveat Act, a 




and the petition is only signed by one. Thflb may 
have been circumstarcee which dispensed imh th^ 
signatures of all. Some may have disclaimed,— whether 
that or some or other cause may have sanctioned the 
dispensation with the signatures of all, I am not pre- 
pared to pronounce ; but at all events sufficient is not 
shewn to satisfy me that the or^r was not correct. 
These were matters for the oonsi^ration of the judge 
who had to adjudicate in the case, BVit here 
the order in full force in a xnatter 
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in which the judge had jurisdiction, and it cannot be 
treated as a nullity. If any party were dissatisfied 
with it, his course, it appears to me, should have been 
to apply to set it aside for having been granted irre- 
gularly or improvidently ; but until it is revoked or 
net nside, it should be dealt with as a substantial avail- 
able order, and with the presumption of all things 
appertaining to it having been rite acta. To Courts 
of inferior jurisdiction the maxim " omnia protumuniur 
rite asse acta " does not apply, and to that extent only 
dod the case go cited from the 7 B and C, p. 790. To 
Courts of superior jurisdiction it does apply, and, 
therefore, I shall deal with the acceptance of the sur- 
render of the estate' of the trustees, of the estate of ^ 
Duke and Curtis, by the iudge as valid— the motion 
being one in which it was his right and duty to decide ' 
on grounds satisfactory to him. 
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It appean to me the 
d^odnets of the title cannot be eucoeaafully impeached 
by the loas of the mortgage deed and the lurrender. 
Athoroughsearchhaabeen made in ertry quartei^liki 
which they were likely to be foand with sucoeea, bat thef > 
affidavit of Hr. Bill, the olerk who prepared his 
memorial, the materials of whieh were sapplied by the 
missing documents* together with testimony of all in 
whose hands they were likely to be foondt furnish 
satisfactory eridenoe of the mortgage firom Duke to 
Gore, having been duly sorrendered. 

As to the suggestion of sending the questions of loss 
or no loss to be det^mihed by a Jary* I see no oootsion. 
for doing so. If I entertained any donbt—^r supposed 
that any jury, on such evidenoe as was adduced before 
the Master, could entertain any reasonable doubt, l*** 
should then invoke the aid of a jury ; but I think if 
would be only au unwarranted expense to direct atrial 
on a point on which, in my opinion, no reasonable 
doubt can be entertained. It may not have been the 
objector wish of the party taking this exception, to 
have this question submitted to a jury, and in the 
courseof the argumeut, the point was pr rented in a 
light short of an expression of a desire for a trial. It 
was urged that, if the question of loss was a doubtful 
one, such as a jury should be called upon to exf rdse 
their judgment upon, this Court would not oblii^e a 
purchaser to take a title on which such a question 
might be raised. Regarding, then, the point as if it 
were one that occurred at a trial at niti priut, 1 should 
not hesitate to tell a jury that the point was so clearly 
made out by evidence, that itappearodtome no room for 
reasonable doubt^that there had been a mortgage— 
and that it had been surrendered. 

I have adverted to the principal objections urged ^^ 
the hearing. There are other objections, however, 
which I gather, partly from the argument of counsel, 
and partiy from a perusal of the papers, to 
which it is right to advert. It was 
contended that the defandants were entitled to 
notice that the plaintiflfs were trustees of the^ Loan 
Company, and were entitled also to require evidence 
that the truitees had power to sell. It ap- 
pears to me tliby had such notice. Indeed it wss 
only in the .capacity of truitees that they at all as- 
sumed a rii^ht to sell, and the purchaser could not 
have regarded them as selling in their exercise of a 
personal right to the property. In the further ah- 
atract of title exhibited before the Master, ample evi- 
dence is furnished in the extraots frsm the deed of 
settlement, and the correspondence therein set forth, 
that the pliuutiffi had the power to sell. 

On another point having reference to the effeet of 
the conveyance of the deed of November, 1841, I 
strongly incline to the opinion that the words '* lands, 
tenements, and hereditaments, and other real estate 
of Robert Duke and James Curtis," are suffioiently 
comprehensive to convey the separate real estates of 
each, as well as those in which they have a joint 
hiterest. It is not denied but that the deed oofttuns 
a ffitenno/t to th« schedule, and that the schedule 
comprises the property in question. There has ^ea. 
a recent decision on tiie insolvency side of th§ Court, 
in which it was determined that the surrender of 
their whole estate by parties having joint * and 
separate estates, extended equally to both. 
It ia not necessary, however, for the present purpose 
to determine whether or not. In all composition deedi, 
}obit and separate property is conveyed by the words 
I have cited ; for here there is the distinction that the 
premises in question are referred to and Inserted in the 
schedule to the deeds, and by the lat section to the 
6th Vio.. No. 9, it is enacted that " where any debtor 



f^ 



i resident in the coloay sKairexecuOniiy conveyaace or' 
\ asMgnment to atmstee ortnuteea, of all hia estate and 
1 eff jots whataoeTer for the benefit of his ereditors 
4 (to be named in a aohednle aimexed to 
isuch deed), with the amounta due to 
. them respectively, and such deed shall be exe- 
cuted by such debtor att,4 truttee or trustees^ or by the 
majority* in number aild^alae of each creditors or their 
agents, the debtor becomes entitled to exemption from 
liability to arrest. This reference & the schednle 
shows that Duke himself was aparty to the conveyai^e^ 
and it cannot now be sought to impeach his own act. by 
.•which his creditors got the benefit of his estate, and hev 
enjoyed immunity from arrest. If theae premisANirere 
the separate estate of Bake, the deed shows that* he 
conveyed it by whatever tenure he held it to trustees, 
and whatever property they were invested with was 
surrendered and accepted by the order of a Jadge in 
1844. 

The case of Gould v. Shoyer cited from the 6 Bln^., 
738, is very different from the present. There, within 
a few months after the first sale a supersedeas was 
applied for by a creditor. In suing out the super- 
sedeas the first purchaser and all persons concesned 
must be served with notice of such application. The 
Chancellor would hear all whose interests were 
aff'^cted. He w^uld direct an issue where he felt 
doubt as to the propriety of the application, and would 
, only grant xhe rule upon terms which would insure 
' the just right of all. His proper course would have 
been to have appeared before the Gh'eat Seal, when the 
creditors obtained the supersedess of the former com- 
mission. If he Buffered, he did so by an omission to 
avail himself of the proper course that was open to 
him. I observe the statute limits the time of taking 
out the supersedeas to twelve months. This statute 
is not in force here, but it contains an equitable sug- 
gestion worthy of consideration, by showing that the 
Legislature limits the application to one year ; but here 
it is sought to set astde an order that ha^ been in force 
and acted upon for thirteen years, and during which, 
it may be reasonably presumed the property may have 
passed through hands of many innocent and bona fiie 
purchasers. 

As to the equity of redetnftion in Duke not being 
sufficiently conveyed— I think it appears to have been 
done so, — Clark Irving, the trustee under the order in 
the deed to Turner, by which <* all the real estate 
vested in him by such order whatsoever and whereso- 
ever belonging to or vested in him, as such trustee as 
he was entitled whether legally or equitably" was 
conveyed to Longmore. By the order, the whole estate 
became vested in him, and the legal and equitable 
estate were both available for sale. In the affiiavits 
of Messrs. Russell and Brenan, other defects are alleged, 
some of which were but slightly, and others not at all 
urged at the hearing. As to the alleged omission of 
advertising the estate in the QMVtfmiMni Gazette, by 
the 3rd section of the 10th Vict. No. 14 S. 3, purcha- 
sers are relieved from enquiring or ascertaining 
whether the advertisements have been or shall have 
been inserted— 'and by the 78th section of the general 
Insolvency Act, trustees are not prohibited from selling 
without the intervention of creditors. If the creditors 
give instructions, the trostees are bound to obey their 
directions, but this surely cannot mean that trustees 
who are entrusted with the duty of realizing estates 
fer the benefit of all creditors should 
lie by, and remain inactive, becsuse 
some of them may think proper to decline iuterference 
or to give instructiors. On another point mentioned 
in the affidavit : I quite agree in the opinion ex- 
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pressed tot&e Aiaater,"t)B«t "volunteer, Bueh m la 
Bhovn in the deads of Turner to burner apd filoxome, 
and from Turner to Blozome to Iceton atid Bloxotne, 
may sell for Taluablo considerstiob ; and that a per- 
son taking from them, without, notice of any prior 
conveyance, for Yaluable eonsideration, would he 
obliged to take the title, for intermediate conveyances 
not shown ar^ ftot to be prestim^d— possession and 
title deeds going according to the tkle. 

As to costs : Up t^the filing of further abstract, 
acd the c4at of preparing such abstract, the costs must 
be pfiid' by plaintiff, as, until that abstract was fhr- 
nishedl title was not suifioientlv shewn. After that 
abfftract. wM furnished^ the defendant should have 
•ubmit^/but by going on, he has provoked and pro- 
longed unnecessary litigation, and should pay the 
COSTS incurred subsequent to the filing of the further 
abstract. 
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TEJCJt V, Kowiar. 
w;« Vmior the Chirf Jiwti*« deKt«wI jadgmentto 

^ «kA BMiaes. It was ah •coon ot«*N5«J •?r?"*.!r 
Mtr»h«l «f itot cwt, to y«»*|;^, ,„,j_ted «t the 

qttMtka *M, irhe^er the. ,«^2 '^iiS?*'* a2 
Mtbotil;^ «t Eljwd V. Bienan, ttat we «<»«>»«»» 
notUaU*. 
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^ • I ^TASMANIA. 

I THE PRIVILEGE JQUESTIOIT. 

^ The kd^WteiM of the qaestion involved in t&e case 
of Habpton v. TMton, lately tried before Che Supreme 
C9urt at Hobai^ Town, indooes as to give in k^ the 
ji^gment delivered bj Chief Justioe^ Fleming, togeltar 
irith 80 mtteh of the judgment Of Mr. Justice Home as 
has yet reached ns. The case was decided on the 37th 
ultimo. An outline of the whole ,of the circumstances 
connected with the Privilege QuesUon wHl be found in 
thie following doooment 

HAMFTOK V, FBRTOK. 

This is an action of trespa^, brought by John Stephen 
Bampton, Oomptroller-(Hneral of Convicts, in the 
Idand, against Bfiohael Fenton, the S|»eaker; and James 
Fraser, ^vgeant-at-Arms of the Legislative Council of 
this Colony. Tl^e declaration complains that the de- 
fendaiitl assaulted, seized, and imprisoned the plaintiiT. 
Te this declaratiou the defendants have severed in their 

t pfeas. They each plead the general issue, — upon which, 
of course, nothing turns on the present occasion. The 

I defendant, Michael Fenton, next pleads a special justifi- 

^ cation, setting forth that before, at, andduring the time 
of ^e alleged trespass a Session of the Legislative Coun- 
cil of Van Diemen*s Land wa3 boing holden at Hobart 

f Town, and fiiat he was a member and the Speaker of 
such Council ;*-that, in accordance with the standing 
rules and orders of the Council then in force, a Select 
Cotnmittee was appointed to inquire into 
certain alleged abuses in the ' Convict Bepart- 
sotent, in^ the plea specifically referred to, and 
to report thereupon to the Council, with an averment 
that such matters were within the province of the said 
Council to inquire into and ascertain by means of such 
Committee; Kiat after such Committee was appointed it 
was resolved by the said Council that it should have 
leave to send for persons, papers, and records in refer- 
«Uce to the said inqniiy to be so made by it — that Thomas 
George Oregsen, being a member of the said Council, 
and of the said Committee, was duly appointed and 
elected the Chairman thereof, and that the plaintiff was 
a material aftd necessary witness in the inquiries so to 
be made by the said Committee. The plea then sets 
forth that the plaintiff was duly summoned by the said 
Chainnan to appear before the said Committee and be 
examined as a witness before it on the subject of the 
said inqairy, and that he was duly served with such sum- 
nfons, but that he had refused obedience thereto, where- 
by tlie said Committee was hindered and obstructed in 
the said inquiries, and in the reportins thereon to the 
said Council, whioh was also hindered and prevented 
from obtaining the report of such Committee, and from 
acting uoon it as niight be required, of which the said 
Council had notice. The plea next sets forth a resolutio;i 
of the Council thai the pUuntiff should be desired to attend 
at its bar at a given time : — and that in pursuance there- 
of a summons was issued under the hand of the Speaker, 
requiring; such attendance; and that such summons was 
duly served on the plaintiff, but tliat he refused to obey 
11 or appear at the bar of the said Council. That, there- 
fore, by another resolution of the said Council it was 
determined that the plaintiff, baring so as aforesaid 
liuled to appear at the bar, was guilty of contempt, and 
that the Speaker should issue his warrant for the appre- 
hension of the plaintiff, who was to be held in the 
custody of the Sergeant-at-Arms during the pleasure of 
the said Council. Then follows the aUogations — ^that in 
pursuance of such last mentioned resolution and order, . 
the defendant Michael Fenton, as such Spedier as albre- - 






Bifid, made and issiidd his warrant directed to the olher 
defendant James Fraser, as Seigeant-at-Ajrms attending 
the said Coonoil, whereby after reciting th0 aforesaid 
resolution that the plaintiff was gnilty of a contempt of 
the said Council, and that he be committed to the 
custody of such Sergaant-at-Arms, the latter was 
required to takainto his custody the body of the plaintiff, 
aAd him safely keep during the pleasure of w said 
Council ; ttiat the defendant Michael Fenton delivered 
tiie said warrant to the other defendant, James Frasar, 
to be exoouled a<^cotding to law, 9^d that by Tirtue and 
in execution thereof the latter went to the residence of 
the plaindff, took him into custody, and so kept him 
from the 19th to the ISth day 6t September last, on 
which lost mentioned' day the said Council was pro- 
rdgued by his Excellency the Gh)vernor of the Colony, 
whereupon the plaintiff was liberated from such custody. 
The plea concludes with the averments that such arrest 
and imprisonment of the plaintiff are the alleged wrongs 
In the delaration mentioned, and that at and during all 
tiic times stated in the plea, the said Council was in 
session at Hobart 'I^)wn. 

Besides the genei^ issue, the defendant James Fraser 
fletds a special justification the allegations of which 
Aife identical with those contained in the plea of the 
defendant Michael Fenton as above set forth, with the 
single exception of the necessary averment that before 
add during the time of the alleged trespass and during 
thlB time in the declaration and In this plea mentioned, 
this defendant, James Eraser, was Serg^ant-at-Arms 
AtjteDding the said CounciL 

•to these respective plead of JastificaHon, tha plaintiff 
\4b demurred on the fbUowiog grounds, thiy^ the Legis- 
lative Couiicil has no power by law ta 'aS^udicate upon as 
a contempt, any act doha, not in the presence" of the 
Council in Council assembled, by any person^ not being 
a member or officer of the Council and to punish for the 
aame^by imprisonment. That the defendant, Michael 
Fenton, was not by law justified, under jthe circumstances 
8^t forth in the pleas, in issuing the warrant therein 
mentioned, for the apprehension and detention of the 
plaintiff daring the i>leasure of the said Council. Nor 
was the defendant James Fraser, by law justified in 
iipprehending the plaintiff under the said warrants; and 
that such warrant is bad upon the face of it, and that it 
^008 not set forth facts or circumstances authorizing the 
Apprehension and detention thereby commanded. 

Upon these pleadings two queiitions arise. Firstr- 
Whether the defendants were ju^itified in doina the acts 
complained of by virtue ef the authority relied upon in 
the pleas, and therefore, by consequence, whether that 
authority is sufficient in point of law; or putting the 
same proposition in more'precise concordance with the 
Ihots set forth, whether the Legislative Council pf this 
colony can commit for contempt a person who has dis- 
obeyed their order to appear at their bar, such order 
having been issued in consequence of the refused of such 
person to attend and give evidence before a select com- 
mittee, appointed in accordance with the standing rules 
and orders of the House? 

Secondly — ^Assuming tl^e ei(istenee and sufficiency of 
the authority in point of law, whether it has been'rightly 
•i^ztsised? In other words,, whether the Speaker's 
varxant, as set forth in the pleadings is valid, and justi. 
fles all that is alleged to have been done by virtue of its 
authority ? 

Before proceeding to the consideration of these ques- 
tipns, I am desirous to convey how much I feel indebted 
for the fuU,^ careful, and able manner in which the case 
wis argued on both sides. We cannot hut have derived 
material ossiKtance from such an elaborate exposition 
•lid analysis of the principles and authorities bearing 
vpon the subject 
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.The defendant's case was ^^resented uoder a fourfold 
Aspect. First, the reUtiim eztsUng between the Xiogis- 
lative Council and this Court ; Secondly, the power in- 
herent in the Council as . part of the LegisUtnra, and 
whether such powers were demcd firom grant or 
neeessily ; tihirdBy, th^ authorities bearing otf the ques- 
tion in the Epgtish, colonial, and other courts, ' a nd, 
lastly, 8u})ordinate points arising from the form of pro* 
ceeduig adopted* by the Council in this instance. 

On the part qf the plaintiff, eyaxything that was 
brought forward vipAfir these varicus heads, was exar 
nioed, ooatestedi^ and denied. Magna Charta was pro- 
minently relied upon, and it was insisted that the sacred 
right of personal sreedom, secUred by that great chaiter 
of ov liberties, cpuld not bo taken away, except by the 
express enactmeni of an authority of as high a nature- 
thai the Legislati^ Council of Uus odony is a statntoiy 
body, having no- jndieial functions, and possessing only 
thoae pew6i:s which are conferred by the act which ga?e 
ii biito-— that the abuses to which the.power asserted in 
this instance wonld open the door, "present the most 
cogent reasons why such a power should not be infemd 
—Ihat the same piindples which would establish its 
existence in tl^ Council would give it to other bodies, 
•derived from the aame tource, and haring analogous 
Ihndions to perform, but in . which the law has cleariy 
itiettled it does not reside— that its assumed necessity for 
the pnrposes of either legislation or inquiry will be found 
to JresoWe itscJf into mere expediency or desirableness — 
that even adnxtting such a neoessihr, that dhne would 
t^ insufficoetft te mstein the exercise oitueh a power— 
and, finally, Hutt tbe question is concluded by express 
•ulhority. . 

Such being an opitome of the different aspects under 
wUcfa the aiguments were advanced on both sides, I 
ahi^l, before proceeding to di8eusl^1ile two propositions 
^Moh I have laid down, and upon which my judgment 
^wiH be fi^unded, endeavoured to clear away some hyjH)- 
theses put forward, which ought not, in my opinion, ie 
influence that Judgment. 

It is argued tluit the Hduse of Commons, as a branch 
•id the Imperial Pariiament, to which belongs the power 
of enacting laws, .is snperiot to the Courts of Common 
Xaw, whose duty it is, not to make or alter, but to iiiter- 
}pnt those laws, and that it is also superior in that it 
a general inquisitorial authority extending 



even to these eeurts themselves, fiy parity of reasoning, 
that the Legislative Council here, having 



it is contended 

lluetiotts analogous In these respeeta to the House of 
Commons, is superior to this Court, thence it is inferred 
#ait the laiJiltttTe C<Hjmdl bears the aame relatioftta 

the Supreme Court as the Home of Commona dees to the 
sunerior courts in Bngland— and 4^091 these premises 
is dediicdd tbe conclusion, that this court should attribute 
to the Counofl the same powers, which springs' from that 
relation, and tfonMnie its- acte'by the same intendment ' 
as do the snperior ooorti at home in the case of the 
House of Commons. If tlie argument -were ^ be tested 
on\y by abstract reasoning or mere moral views it would 
be diffloulfc to escape its fopoe— the House of Commons 
and the Council hme axe hoih legi^tire bodiefi^ inqui- 
sitorial bodies— both ought to«h«ve tdJH powax« for the 
effecti|ai exercise of the functions and duties for whiol^ 
they were constituted, l^ut taking all this for granted, 
here the parallel wUl be found to stop,- because if vou seek 
to goone step fUrther, a new sUmenl is introduce^. For I 
when a case a|ises in Which the prao|ioi4 enforcement of 
these powers clashes with tbe personal liberty of the 
subleot secured by-law, it becomes at once essential that 
such an exercise of authority should be capable of being 
referred to, and justified by somd other known and 
recognised law. This is the ease of the H6a^e of Com- 



mons, is the lex et consuetudo Parlismenti, and whether 
that assemhlj b« taken to administer that law hj rirtne 
of its heing at part of the High Cottrt^of Parliament 
itself, a coart of Jadicatare, or bj Tirtne of aneient usage, 
maj be regarded at this st4ge as immatenal, becaase the 
Coonoil can rest apon neither oftheee groundi,'it is not a 
eourtt it has ne OM^ieiil wt^ptf, and if the nower which it 
plaims in 'this InBtanoe be to be sustained at idl) resort 
must be had to »ome other foundation than that which 
warrants thfr exercise of a little power bf theHonae ef 
Commons. ' Hence the analogy and relation relied upon, 
in the wixlj part of the defendant's argument, fails pre- 
oiselj at that point where the real question involved in 
the present case hegine, and all the dicta and reasoning 
of the enlightened judges, which was brought to bear 
japon this part of the subject, fSeJl to the ground, inas- 
much as, with the &Uure of the analogy, they cease to 
be appUeable, I am not here unmindfal that it was 
urged, under this branch of the discussion, that neceenty 
iwas the basis on which the authorities mainly rely in 
jattributing these powers to the House of Commons. I 
pannot assent to thi^^he true deduction from all the 
oases appears to be, that necessity may be taken as the 
original foundation of the powers, but not that it aione 
eomtitiUei them — ^necessity is an essential -element to 
their existence, but it i» udage that giveh them the Banc- 
ilioiiofthelaw. 

The second head of defendant's argument will be 
Ifound to oontain the true princlplo on which this case 
'pinst torn, and as I shaU nave to consider it at laiye 
hereafter, I now only have to remark that the proposi- 
jtion. *' whether the powers of the Coanoil be derived 
from grant or necessity" is hardly accurately enunciated 
u-therecan be no such alternative distinction — ^the ^prant 
Is the foundation for the whole, and the power clamied 
bn the footDDg of necessity, if it exist in &w, possesses 
by the grant as much as if it were conveyed by it in ex- 
press terms. (Pomfret y. ^icro{t, 1 Sauud. 333.) 

Under the third head, I feel compelled to reject 
the authority of the American commentator and of the 
Amecican and Canadian Courts, however high it jnay be, 

fr however appo»te the reasoning. Kot only is it not 
indin|; iwon me, but were I to give effect ^ such 
f athonty, X muat, I conceive, disregard the law as now 
fettled, and by which it is my duty to be bound* The 
eases of Beaumont v. Barrett and KieHey v. Carson, I 
Ihall carefully criticise, and on the last head of defend- 
4nt'8 argument, involving the validity of the warrant, I 
thall also deliver my fall opimon. 
■ Adistinctipn was soognt to be taken between pri- 
vilege and powers. These, although not convertible 
terms, have, doubtless both by judges and commentators 
been u«ed promiscuously. Privilege, I apprehend, in its 
ftrict sense, and when not improperly confounded with 
power, implies protection. In the present instance, I 
ihould rather call what is claimed 9k power, but I regard 
it aa of no solid importance, the material matter being 
does the Council possess it, and from what source is it 
0btuned ? 

I Beliance was also placed on the section of the 0th 
0eo. 4,- cap. 8d ^commonly called Uie Huslnsson Act), 
^e effect of which it was urged was U> introduce the 
lex ParliamenH, whenever the occasion shall arise in 
^hich that l^w would become applicable; and that such 
occasion did arise when the present Legislative Council 
was established. That Act appears to me both declara- 
tory and enacting — declaratoiy, in so fiir as it relates to 
laws, common and statute, which would per force of the 
settled legal rule, be applicable without its aid--«nacting, 
In so ikr as it introduced laws passed subsequently to 
the 8ettleme];it of this colony, and which .would not luive 
lean in force Imt tor its provisions. This construction 
* ttitisfles uie enacting portion, which, moreover, it is to 
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Courts of Justice, anS if the )aw of Parliament, a la^ 

Euliar to the two branches of the British Legislature, 
[ wlu^ly inapplicable to the Council established under , 
t aet, £d not attach to this island as a settled colonj, 
Ihe declaratory ^rtion wonld be of no aTail. But I am 
if opinion it did not so aitaoh, and for this purpose at 
last the case of Keilly and Carson must be taken as 
inc^dsire. Ke^founifland was a settled colony, and if 
le lex Parliament had been introduced there, as claimod 
«i this instance, and the establishment there 9f a pure 
lepcesentative assembW had called it into pk^, ther« 
iroold have been an end of that oasc-^nothing to discuss 
-^nothing to contest. But the whole purview of that 
<iase impliedly, and the judgment expressly, negative 
iucb a position. 

Having so fkr disposed of the different points to whicli 
I have adverted, I pass to tlie first proposition with which 
I set out. Were the defendants justified in doing the 
^ts complained of by virtue of the authority relied upon 
SI the pleas, and is that authority sufficient in point 
of law t 

I This question obviously involves, as matter of preli- 
minaify consideration, when and how the present Legis^ 
ktive Ouncil of this colony was constituted, what is the 
^gol origin ^f its powers and attributes? 

The Council was established by an Act of Parliament, 
ihe 13th and 14th Tic, cap. 59, which incorporates, by 
reference, various enactments of the pre-existing statutes , 
9th and 0th Vic, cap. 70, and 7th and 8tli Vic, cap. 74. 
After repealing the provisions of the 9th, Geo. 4th, cap. 
83, 80 ;ikr as they related to the constitutioni appoint* 
ment, and powers of the t^ Legislature, it proceeds tq ' 
0rcot a new legislative body, cdhsisting of members, in 
part elected by the inbabitajits, and in part appointed 
by the Crown. The Council so constitute has, in con- 
junction with the Oovemor, the power to make laws j 
for the peace, wel^ft^e, and good government of the | 
colony. DxA this power is subject to many impor- 
tant restiictions and limitations, the principal of 
which are — that no laws passed , by the Council shall • 
be repugnant to the law of England— shall inteHere with 
the Crown lands or .the revenue arising therefirom — ^nor 
shall it be competent to the Council to appropriate any 
money subject to its oontrel, to any branch of the public 
service, except on the prior recommendation of the 
Governor to make provision for that specific service. 
Again, bills embracing particular subjects of legislation ' 
are expressly reauired to be reserved for the signification 
of the Queens pleasure, and their operation suspended , 
until that pleasure has been made known. The Gover- ■ 
nor's assent or dissent is liable to be ^controlled by in- 
structions from Uie Queen, to which he is bonndjto con. \ 
form ; and even measures which have passed the 
Council, and received that iissent, are liable to be ^s- 
Allowed by her Majesty. 

It is to be believed that amongst the provisions con- 
tained in the incorporated Act (5th and 6th Vic, 
cap. 79 )| is one which autjiorises the Council to prepare 
an4 adopt such standing rules and orders as shall appear 
to be best adapted for " the orderly conduct of the 
business of the Council ;" and upon such rules and 
orders being laid before, and improved by, 
the Governor, they become binding, subject to 
disallowance by the Queen. Under this provision 
certain rules and orders have been prepared 
and approved, and are in force, and some 
argument on both sides was founded upon them. It is 
sufficient for me to sav that I have looked into, and 
have fomad a dear opinion that it was neither the in- 
tention of the act to convey, nor has it conveyed author- 
ity to the Council by any standing rules or orders to 
confer upon itself the power asserted oh this fecoixl ; but 
even admitting the converse, I am equally of opinion 
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tbe rules an4^ orders which are in foroe rather nega- 
tfve thaa support the view that sach a power was either 

j doDtempIated, or hrought into heing. Both the authority 
of the act and its exercise extend no (krther than pro- 

I Tiding for, and regulating, the mode of conducting busi- 

; ness, and forms of procedure, so as to secure method 

■ and good order within the House. 

' from the foregoing statement of the origin of the 
Legislative Council, and of the powers conferred upon 
it, and I have adverted to as much as appears to me to 
be material to the question befbre-us, it is manifest that 

I it is a mixed, and indeed anomalous body, deriving its 
existenee solelj from ttatuUny authority, dothed there- 
by with certain delegftted and defined ppwers and fhnc- 
tions, sulgeoted thereby, in the exennse of those powers 
and Aincdons, to restrictions and limitations subor- 
dinate to Pailiament, and, im important particulars, to 
the control and direction of the Queen. « 

In order, therefore, to test the legality of any aot donie 
by or under, the order of the Council* U is indispensa- 
ble that we should refer to the statute Arom which it 
derives both its being and its powers, and the qiieatioik 
which has to be determined in this, as in all similar 
cjates, must be, is the authority, the exeroise of which is 
Qomplained of^ within the scope of Hiat statute^ aeeoid- 
J&g^ i&^bftjys^yinMjte rules of interpre tatioiit. kk oAfi' 
words, has it been expressly oommnniottbedl to the | 
Covndl bgr any of its proTioone, or, whafcnei b» Iftken i 

as equivalent, ihy nedeslnxy iinplieatiom arinng there^ 
from* If it heive, the^i the aol done (I speak not heiw of 
the rnqda adopted in oanryingit out) is justiAed by tils 
authority of the statute ; if it have no^ then it is au 
excess of jurisdiction,. «nd iUegfd. 

That Hih ipower, which has been resorted to on the 
present , ociMoQ. oi imprisoning the • ^Isntiff ibc tiie 
alleged oonteinpt of whicn he has been a€y^ged,gu21tjr» 
as (usclosed by the pleadings, is not evpres^f given to 
the Coun(^, fliust be, and indeed i^, admitted on all 
hanoi, an4 ^ftseqUently the question 1 taa now to 
decide, iaiodueed t«> the coamdenitfettof, irhethec that 
power is. oommanieated by neee89ei:]F isip^a^]f-4hat 
is, whether it pisses as ^ legol incident to the ||Oweni 

which are giveu ? !.•;', 

The argument on this point was shaped pretty much 
aslbUows: — thaCcninaU;3S«miM>w«nd.lopa98 laws^i-'to^ 
enable< thorn to do so it is essential they - should, miv^ 
—such enq|uiiy necefisenly dsmands, in some instances,, 
information firoiU witne^ses^uch witnesses must, Cor 
thict purpose; attend— etod, in ease 6t neglect orrefti^l 
BO to do, ^xabh attendaooe must be oompatootily etifneed* | 

to pretent the j^Wer of legi^tipabeiug^^^^** ^ 
here observe that the pleadings in tbe present instance 

show a case ot inquiry only, and (ail to aver that such 
enquiry was for the purposes of Ug{$laH(m, or oTen that 
that end Wfts in contemplation. Although, if sndh were 
the objeet, this omission weiikens the fvne tof theloiw- 
gomg argument, I am yet content to tidie it as i^ wm 
adv£oMU and then its validity must depend, as my deci- 
Bion must siso depend, upon the appncation ot taie legal 
maixim— *' Qusndo lex' iliqaid cdiMe^t^ eoneedere 
Tidatnr et illud, siim qnores ipn esse nonrpoSbest '^ . It 
becomes, therefore, all.important to aseartain-the true 
import of tl^is maxim, ana the extent to.whichithas 

been applied. , \ , . * *. w vt ^ 

After the ftiHost resesreh which I have been able to 

bealow, I take tiie mstter to stand HuuH^whenever 

anything is authorized, and especially, if, M .matter pf 

duty required, to be done by law, and it is ibunci tai^of - 

$(bU to do that thin^, unless something els^ 

not • authorised, in express ternis,* be slso done, 

thSB tb4t something else will be 'supplied by neees" 

8«rT intendment But if, when the maxim comes; 
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id lEs applied ad^P|Bl^to. tbe liberties or interei 
others, it be found that in such impossibilitT exists^ 
that the power may be legpally zeroised widiontthe 
d(Hng that something else, or eren going a 8te|i ftflrt&er, 
fbat it is odIj in some partioalar instanees, as opposed 
to its general operation, that the lav &ils in its inten* 
tion untesa the enforcing power be supplied, then in 
any such ease ttie sounoest rales of construction, pfbint 
to the exclusion of the maxim, -and regard the absence 
of the power, which it would supply by vnplioation, aa 
a casus omissus. Unless tiiis be %q, I can neither, 
understand the eases cited in illustration of the maxim, 
nor the numerous instances where it wotild haTo. 
removed all difficulty, if its oontroUing fbne -had been 
reoognised. 

, The leading authorities cited on this subject are in Id 
, Cooke's reports 131, Bane Methune 3 Bing 63, and 
I examples in actions for waste under the statutes, for I 
shall refer only to those cases which are apposite as 
j involving the construction of statutory powersw The 
first decides that justices of the peace m$y issue warrants 
to bring before them parties in order to their taking the 
oath as prescribed by the 7th Jac. : Cap. 6. — although 
^hat authority is not conferred in express terms. But 
this is a mandatory law imposing a statutory obligation 
and duty, for neglect of which the justices would 
be punishable. It is not . the case of enforcing • 
the attendance of a witness, but analogous to that' 
of bringing up a party amenable to the law, and 
it ranges under the principle of absolute necessity to 
enable, nor tho exercise of a deaiEyible or beneficial 
power, but the discharge of a positive dttCy enjoyed by 
lato. But as though to evidence the strict construction 
of even mandatory authority where the liberty, of the 
subject is Involved, it was held that, in the execution of 
the Act doors could not be broken even if fMCCMar^ to 
ensure compliance with its provisions. The second 
ease, which decides that where a statute gives a Justice 
jurisdiction over an offence it impUealy gires him 
power to apprehend any penon charged with such offenett 
rests upoo the same principle. It is the duty of Jnstioes 
to enforoo Acts the execution of which is referred to 
them, and the disregard of such duty will render them 
Sable to a mandamus. (ISex v. Berin, 6. Term : Bep. : p. 
195.) It would, therefore, be a paradox that the hrw 
should render the performance of athing obUyaioryj and 
yet deny the power to do it. As to the illustmtions of^ 
this legal maxim derived from the statutory actions o£ 
waste, the first is referrable to necessity in con-' 
junction with the personal rights of property, for 
the reverssoner oonnot in any case be sotie of the remedy 
provided for him unless by< eittiyi. to ascertain if tiie 
waste have been committed. The second has little bear- 
ing upon the point at isa^ie, for it simply establishes thq,t 
when an old action is given in a new case for the same 
oatise, it is given in all its entirety, and c(tasequently the 
question was whether the whoU thing passed, and not 
whetlier eomething. elte passed as an incident. These, 
and all othe^ authorities which I have been enabled lo 
find in elucidation of this maxim, range tliemsielves 
nnd^ the ^^rinciple^of positive -duty, or genezttl inevita- 
ble necessity, the. non-compliance wHh whteli.iponld de- 
prive the law, whatever it be, of aU operatioB. But to 
extend our reasoning further to instances where the ap- 
plication of this maxim, if allowed, would have removed 
all diffienlty to the exermse of powers «Mtfttti«Z to the 
canying out of various laws, how stands the 
matter ? No case has been producedf nor as I apprehend 
can be, which es'tablishes that an enabliny statute, how- 
ever public or beneficial may be the objects wliich it con- 
tempUtes, has ever been extended by eonttrucHon sd &s 
to warraiit those entrusted with the esecntioa of its 
powers, and who do not constitute a Const, to issue pro- 
cess oC aiTsst for the enforcement of those power.^. In 
mat! V instances whore even a iudicial authoritv-is con- 




a special provisdoa in Che statote under whieh they 
act. (Paley, Convict 43.) Even m cases of Pelonj and 
Misdemeanor, where the oohrse of pnhlie justioe would 
be jeopardised by the escape of offenden, prior to the 
pasfdng of the 11th and 13th Yic, cap. 49, which confiBn 
that power generally upon justioes, it was doabtftil whe- 
ther a justice could issue . a warrant to compel the at- 
tendance of a witness to give evidence, or commit for a 
reftisal to take Use oathj or be examined. ^Cropper v. 
I^orton 8 Dowl. and Bjle'b 166, Evans y. Bee's Id Ad. & 
£. 65.) It has indeed been held that they may JBommit 
for refhsal to enter into recognisances to appear and 
give evidence at the trial, (Bennett ▼• Matson 3 
Manld fc SelWt 1.) Bdt this, which is not by way 
pf pu^iahwtent bat to secure attendance, is by virtoe of 
the Acts 1 and a Phil, and Mar, cap. 13, and 3 and8 Pbih 
and Mar. cap. 10, which mandatorfly impose that duty 
upon the justice and subject him to it penalty for 
negleot Again, Oommissioners of Bankrupts were, 
under the 84th and 35th Hen. 8 cap. 5. tise 13th Bliz^ 
cap. 7, and 1st Jae. 1 cap. 15 empowered to sammoa and 
examine all persons with this viewa to the discovery of 
the bankrupt's . property, and to commit in case of 
reftisal, and although held clothed with a judicial cha- 
motor for the porpose, it was admitted by the highest 
authority that, prior to the 5th CNeo. 2 :cap. 30, which was 
passed to remedy the defect, they possessed no power to 
commit if th^ party appeared and teok the oath, but 
answered in such a manner as to tender the authori$ed 
examliuaum a petliBet fane, [Dodswall ▼. Impey, d 
Dowl : and Byl : 350}. In short, a new statntoiy jusis- 
diction has been erected although invested, as in jBome 
instance, with judicial functions. I can find.no detse 
where the p^wer of compulsory enforcing thA attend- 
ance of witnesses has, in the ahaeaceof express provi- 
^on, been implied, mueh loss has a power of con^mittal 
for contempt for disobedience by witnesses been supplied 
\g intendment. 

Agabi, if one take as examples public Commisaions or , 
Boiurids, created by statute and invested with fiill powers 
to iaqqire and report, we invariably find that the attend- 
anoe of.theneeessaiy parties before thea is enforsed, or 
their refusal to attend pmjished, by specifio enactment 
for the purpose. As instances, the Gharities and Tithes 
and Goanhissions referred to. The former was estab- 
lished - under the ISth 2nd WilL 4, Gap. 34, and the 
I GommissioAars were thereby en^poipered to summon the 
; neoessaiy persons and call for the production of books, 
papers,, and accounts. Now it is to be observed that the 
j information required could only, as a general rule, be 
obtained from patiietdar individaals, such as the 

• truateoB of the Gfaaiities, Cldrgymen, or Parish Officers. 
On their refusal to attend, as the case might be, the 
inquiry would be brought to a dead lock. Yet was it 

' ever dreamt that the Commissioners could in any such 

event, as a neeeeeary ineidefU to their powen, issue a i 

i warrant ^to bring the body of the recusant witness 

i before them, and in case of refusal to be swori^ and 

exammed, commit him for contempt T Why* even 

: the statute itself does not entrust this author!^ to the 

i Commissioiiers, but sul^ciots the disobedient party, to be 

i fined by the Court of Queen's Bench or Bxeheqaer, pay* 

ment to be enfoioed 1^ attachment at far a eontemit. 

• Under the Tithe Commission Act^ the reftisal of wit- 
, nessea to attend, or give evidence, is punishable as a 
I misdemeanor. But the nearest analogy wUl be found a 
I corporate, s^noidpid, or other bodies invested with Uaie- 
. UUive aatliority, their laws being binding npon all within 

the limits of their iurisdictiQn, — such as the Corporation 

• of the City of London, or the East India Company. In- 
formation pr snoh purpose is as e$$enHal to them as 
ti any loaal legidatore— yet they cannot enforce I 
the attendanee of witnesses by warrant, or eommit| 
fof QOQteiB^ Ux reftiaal. KoW| if the legal awzlm I 
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under ooofiSlffltff^ i» to V ^^^^__^ 

Wbjr dhooki not its governing' ap^jH^HPHsarh^T^ 
rMognisad in the i«f0i»l instAooos to^^wK I have 
odteirtctd 9 If it fo« 9$tA Uut in aoine eipreas provm>n 
]iavi||^j[]K0eni Qutd6» th^ meoMa&ty for t^ ii&pUed power 
is auptffwtfd, the «a»irer. is, that tha ^iLpisess proviaioii ^ 
is. piftdo Jiist U^oans^ the .implied ■ i>ower. would not , 
he attributed, Xo oonfec the ii^oideat (n Urm. 
where it rms^s try MWttvn^nf law is taperflaoua a^d 
iiu^r«t^«!e--^b|»«4Wof Icf)^ ^vJnh!* ^vpiMoo reAim 
409 hMite iftsiipt .nihU opeinibar*" , If it be said that a 
di.tferent rqle ought i» pvevail in > ooQee^ueaee of the 
higher dignity and imforUmfie whieh. attai^ee to legis- 
laUve.boftUeey.and to t^e ^wers aad dacies introsted.to 
them, the aiiswer i^in is, ^hat the qaestion doea not 
h^e npoh the eomHtuti^ of the bodr, bat npon the 

Caiit-^*-4idt on the exalted eharacter'of tne funetUma to 
pttfMWid, b«t (Ml the extent dt the jwrUdicUon which 
^ .^efj^ e^iftrpd* The jixstar polution of the problem 
will- be founa, as. I take^l^ in this^ — ^^hat in ereQting the 
different st&tatoi^ Bodies, Parliament had aitumed that 
the pew^r (b hear and ^detenulne, to inqnira and* report, 
or ta.inqitft»iaiid iagUlite^wiU, as a general rtde, be 
*eggctqalhr<)C i | ff i yd opit^Kitfaont diOoolty jind v^ithout 
obstniction; and i£ in |>arXic»2ar instaacea an^junpedi- 
znent shoold'arise xrom the neglect or oontomacj of a 
wUnessi it is a s^^r mle of epnstmotUon to regard such 
as a oasms^ouuesiiar h> be met bj ether means, 4han to 
imply a j^wer of inf^ngiog the personal liber^x of the 
snbjecU '* Ad ea qon freqnentius aecidont jura adap- 
tantnr,** is eqhathr a maxim of law with that which I am 
oonsidering; and where the words of a statate do not 
te*(lh4o an tluMmveiueaoe, rtjnikj happening, they ought 
aot.4»bf ectoodei to it by .eaiietoiet;k>n.n-[3ole, Mor- 
ton, Vaoghaq, Bepoiis, ^73.] Kow the work of legisla- 
ture lias hitherto oeen carried oh here readily and with- 
out Impediinent ; t^e information on which it is founded 
is^eidioMay of a- pMUf ohAraeter, obtainable without 
dlAonlty': tha matter n^tozieiu; the members eonver- 
.sant wiUi vlfet ie trans^ruig aionnd them genei^lly 
izxform &emselves by the evia<^nce of thejr sehses, or by 
common yepott Let n be .conceded that occasions may 
arise, in wmeh enquii^ by the examination of witnesses 
ought to pneede legi)uation^«r>how sarely would it happen 
that ooy fiarly oequired to attend would refuse^but even 
assuming such refyisal, rare indeed wx>ul4 be the c^Oi 
and'suon^is not shown in this Instance, where such party 
^cottstitttted the onlu fountain from which the required 
'information '.voidd be drawn, taking, however, that 
extreme iM&d.jexee^oi|a] ease, it would still be insuffi- 
oiant to let in tke application o£ the xsaodm that things 
necessary pass' as incident to the grant to the extent 
whieh has been assumed, or to round the power 
or ^tMfisge: wMefaha* been here exerted,; bebouse, 
a» reg^pde the ibnaaer, th^ legal power to 
legialate still exists, although its . exercise in 
the particular . instance is impeded ; and as 
regards the latter, because necessity alone is inadequate 
to •sustain' $mh a ^wen If the Houso of Commons 
eUimed n tew nmrilege to-morrow, the exerdse of which 
<would invade the right of Mrsonal freedom beyond their 
walU,and the matter came oefore the Supreme Conrt In a 
shape in which they' could take cognizance of it, I 
Apprehend it would- ndt be enouglf to establish an un- 
answenblei case of simpiBnefeedty-^ii would be essen- 
tial to add to that necossity the . evidence of usage. 
'{Burdett'v' Abbett, 14 East, 150, et per Coleridge and 
littledale ; Stockdale v. Hansard, 9, Ad. and Ellis 1.] 

But • I am prepared to test the question by every 
Bssamptien in iinroyir of the defendant's ease. Let the 
maxinbeeppUsd, aadletit be gtnnted -that^ the power 
bf inqniiy by the evidence of witnesses ie necessary to 
^he Legislature, or if you please inquisitorial functions 
of the Council. No one, I conceive, will be found to 
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contend that the esanHfBraS^wer eould lefipuiy be 
carried oi&e ioUJ^eTond tlie fMf«Mily which calk it into 
play. And wbM weald be this limit— thut qa the plaio. 
tiffli disre^d of the summona of the comihittee and of 
the order 4f the^ House reqniriitg his attendanoe'at the 
boff, he he^ordered to b4 brought up m cuHodif for the 
purpH^ 4^ being examined on the inquiry, and 
that the witmnt be 8hap^d> aecordio^^. But 
ihia is not' what has been done — the plaintiff 
for his refusal to attend has been adjudged 
g:aiU/ of a contempt, «i&d his asrest and impfisonment 
are the penalty fir that ^jfenot; it is not simply the 
eoercive er^oreement of his preeeuce, but punitiuneHt for 
^U ditohedience in not being prteent, [Stockdale t. Han- 
sard, 8 Per. & Day., Sdl.] In thus aotinpr. the Council 
tuui spssimied the ifttributes, ndt merely of Ooort, bnt of 
* Ceurt of il^eni. [GvoenT^'r. Barwell,! Locd Baym., 
454.] .Attributes which there is bi^ authority for say- 
ing, belong neither to the House of Lords or Commons, 
sitfinf in their legislatiTe eapacity. [Bex ▼. Floirer, 
^ IVsrai, rdp. 8^ ; - J^ones ▼. Kandale, Cowp. 17.] Indeed, 
Wdnr the exenise of tbe- power by the £loaneil, ia this 
easa, trie^ iQr the roles of the lex PoirUameuti, it appears 
toMQiat it could not be sustained. The practii^e, as 
laiJriLown in the Common's Journals, 1731, by May, ed. 
1B55, p. 839, and in' Mldwi]i|r pages, and the course 
$do|^ in- Howard n OomBO^lO, Q.B:,d50, all conspire 
to establish, that where a witnesB refuiaes to aAttend he is 




if iW^er ' the ob^ '«speet iof wfaieh I eoooeiye it ought 
legally to beTiew«lk— itresdvea? itself |Ato a question 
oicoMtruction, to be gorf rned bjf: ikp principles of th-a 
common lafff, andipplying those iinnciples and the testa | 
of anj^logy*, the only materials at iny command, I am of 
opinfon that they' exelode such ain exercise of power as 
luM'1]|seii>resoited to by theCOuncil. 
. Jt remains for, me before passing to the second ques- 
tion |Dr,n\y. determination, to consider the two authori- 
ses- which (ave been relied upon; on both sides, as bear- 
in^'d^reetJ^tttton the 'present ease. Beattmont ▼. Bar- 
rett, :1 Moore, P.C.C., 69. and Keilley y. Carson^ 4 
Mooi3e,P..C.O.,C». • 

• If *the decision in the former stosd UAaflfectod and 
unqtiestloned, being tliat of a tribunal so high, and 
forming at the samo thne the appeal court from 
ibis colony* whateTer opinion 1 might myself have 
y^ntured to entertain, 1 should at once have bowed 
to its authority. But it so happens that it has been 
overruled just in that very particular which could 
render k of goremlng influence in this ease. Acting 
{ Upon a.'diottam of Lonl EUenborough, in Bard^tt t. 
I Abbott, which the context, as it appears tome, abun^ 
^andy shewed had reference to the House of Commons, 
I their lordships held, on fax appeal fVom the Court t of 
I Error in Jamaica, that the po?rer of punishing for con- 
tempi was inherent in erery assembly inveeted with 
supreme: legitdotive authority, whether suoh contempt 
tendeid ^irvctlV ^ obstruct their proceedings, or indi- 
rectly' to .produce such ob«|truclioQ. Unless, therefore, 
•oiae relkble dirtinotioa can be Ibcmded upon the com- 
|K>9itionbf tiie legislatiTe body, that is, betweeii repre- 
sentative and nominative, and thete seems little room 
Ibr it,' tl|i|. portion of law would have* given to the late 
Counoil ^. van Diemen's Land the power in question, 
and apportion woald give it to the present CoundL But 
the cBserof IKielly t. Oarsoa exprecdbr igiiore» it as Uw, 
4nd ueaoiiioni v. Barrett is now stripped of all author 




I'oomd^now to the ease of Kiel^ v. Carson, the im- 
f ortance and aathority ot which caanotbe oyerrated, 
fleeing that it was twice argued befere^ arid, long delibe- 
rated atK>n bjt an anraj of jndicial learning and. eminenee 
iaie|3r;ooiiip«gaM together. 

The broad ba&ia on -whiok that case rests is that the 
Honse of Assemblj of NewfouncUAad does not possess, 
as a legal incident to. its fonetions as a le^pAlature, the 
power of arrest, with a view tQ an judication upon past 
itiisoondact as a oontempt of its authority, such alleged 
oontempt 'iMvlnff been oommitted out of the Honse. 
Vnlesfi, therefore, it can' be shew' that the Legislative 
Coan<^ of this eolonj* a mixed statutory body^ possesses 
powers which the Assembly of Newfoundland, a pure 
sepresentatiTe body, does not ; or unless that case lays 
ibe ifioniKi for some oold distinotion between the nature 
tjjad character of the alleged eontemp^ there and in the 

J resent instaiicjs, .the decision . of the Ppvy Coundl 
ppears V> me to be conclusive of the. question at 
ijssue. Now' the Hcmse of Assembly of Newfound- 
land' wis e'stablisked by theau&brity of the Crown nnder 
oommission and instmctionsi finom which alone, it was 
ruled, their powers are to be gathered. By the former 
they are authorised to make laws for that island in terms, 
if anything, ampler^ thiEud those contained in the Act of 
Parliantont ereatinf the Council here, whilst the instrao- 
tioQS were penned in language which opened the infer- 
ence that it was intended to confer powers analagous to 
those of the Hquse of Commons. Their Lordships, how- 
ever, regarded that language as too vagae and general to 
indode the power of oommitment for contempt^ and if 

gsneral terms be considered insufficient for that purpose, 
o w much more somnst be the absence of all terms (see 
Bex and Faulkner, 9 Cremp, Mees., and Ros., 683). 
Having regard, therefore, to the composition of the 
House of Assonbly of Newfoundland, and the powers 
intended to be eonfenred apon it, Kielly v. Carson appears 
more fovoorable for the application of the doctrine of 
legal'incident by analogy than the present case. 

Then dees that authority warra&t the inference that 
any siibelantial distinction waa put forth, or can be 
taken with regard to the nature of the contempt? I am 
unable to discover any such i^ter the first statement of 
the question. In no part of the judgment is the word 
** oootenpt^ individuated,anl)jeet to the limitation of being 
inttttf^ end wUhout the ^poraiof the House it ie nsed in 
its Moeral significatioB^^ kb |«ge 94 we hate ^ words, 
"a4)«dieationon k eomplaiftt of contego^t eooimitted 
witof doors," iJ^.£H|[fi-^ "authoii^ of Mioauttiafi 

^r 1^ contempt," At page 87, *< terms so vague could 
Aeyer have been used with the inteation of giving the 
p&idef9^9f eommitHUfU*^ Ag^iO/ «t page 88, "3ie power 
^f obmmitting for a «ontemptw** But lower down, in 
iheaame page, occurs this pasaage, "but ifae po^or of 
j>unlshing any one for past ndsoondnct as a cbntempt^of 
Its authorityj and a^odicatiitg upon th^ £ict of such eon-' 
idmpt,and the measure of punishment a(9 » judicial body 
h^responsible to the party accused, pkatever thA rial 
jaets fnav be, is of a different character, and bv na%eans 
^stonttiily necessary for the exercise of the rahctions of 
i local legislature, whether representative or not, what- 
Sver the fhcte mK7 be 1" What am I to ondeMtand bf 
ibis? If there be force in language taken with the don- 
text, it must mean tlmt whatever may be the nature of 
the allegsd contempt committed out of doors — the faett 
er cireunutances out of which it arises—in no case does 
theBOwwr of eomm^tttng tor contempt trttach «s a neces- 
^ry legal incident to the functions of a local legislature. 
It seems to me Uiait if their Lord^ips had in* 
tended to establish any distinction between the 
pature of Contempts committed out of the House, so 
Itrib imply that in iome the power of dealing^with 
them by 'commitment passed as an incident, whilst 



In others it did not, ft is impossible to conceive that ^ 
their jadgment, designed upparently M* a guide for 
other Colonial LegialatareSv wonld hare been couched 
in dtieh general iaEngnage-^-espeoially as they ao etrefttUy 
guard themselves upon a distinction which might weU 
DO urged between c&Dt6n^>ts committed in the face of 
tb« Assembly, and out of doors— not indeed that thej 
determine, even in the fbrmer case, that the House 
could commU by, way of punishment, for it is quite 
oonsiateat with the decision that their power in suoh 
event is limited to the eompulaoiy remoral of the 
obstructiou. 

A disfcinctioa wai^ however, sought to be established 
in the defendant's arguments betw^n oontempts arising 
put of &ct9 of which the ordinaiy courts could iske 
eongomnce, and those in whidi they could not, and 
this view was considered to be favouroa bj the follbwing 
passage in page 89 :— •" All these ftmctions may be well 
performed without this extraordinary power, and with the 
aid of the ordinary tribunals to investigate and punish 
contemptuousxQBtdteand interruptions;'' but the sentence 
immediately preceding conclusively shows that the power 
of punishing past misconduct ad a contempt is in no 
case considered by their Lordships as essentially neoes- 
Bar to' the fiinotions of such bodies ; and how, therefore, 
isan it be said that the decision in any degree turns to 
upeik iPhelhor thai aMseoaduot be» or be aot, of » aatoae 
to be dealt with by the temporal courts? There is a 
wide-nutfgin between removing an obstruotiea or im- 
pediment, AadpunUhin§ it as an offence; and when the 
Courts are thus referred to what I take to be meant is 
this, that the Council may, as a legal hicident to the 
Exercise of its powers and functions, remove any aetaal 
active obstructwn alt the time of Me occurrenee, but if they 
afurwardt desire to go fhrthir, and have the party 
punished for his |NMt offence, they must lesorfc tothe aid 
of the ordinaiy tribunals. That this is the true aspect of 
the case I think is satis£actorily established by that part 
of the judgment which denies that such legislative 
bodies constitute a eoort, and that having no ancient 
usage iff Mi back upon, Hke the Houses of Parliament, 
it is only as a Court that suoh power could be exercised. 
Any other view, I conceive, would be incompatible with 
the law which we should find propounded by such high 
authority, for eil sorts of inconsistencies would ■ flow 
from following out this distinction founded on the cog^ 
nizance, or the contrary, by the ordinary tribunals. The 
most contemptuous insults^— the grossest contumely— 
foulest epithets, might ouUofdoort, by word of mouth, 
beheaped upon members; anlyet if they steered clear 
of the category of actionable slander, or threat of 
bodily iinurj', the ordinary courts could afford no re- 
dress. "Was it intended by *eir Lordships that in such 
eases the House could commit for contempt? On 
the other hand language fkr less gdling, and less liable 
to impair the independent cendoot of members in. the 
House, might out of it be used, of which, by the rules of 
law, the temporal Courts could talke cognizance. Bui in 
order not to lose sight, if possible, of anything that was 
advanced, admitting this distinction, it was strongly ^ 
argued that it could not avail in the present instance, 
(br it was said that if the i>ower to summon witnesses 
were eon&ri«d by necessary implication on the Council, 
it would be equivalent to express enactments, and then a . 
oo-rolative duty woidd arise to obey such summons ; 
hence it would foll(^ that'a breach of such duty by 
disobedience, wonld amount to a contempt of the- statute, 
aud be punishable by this Court as suoh« (3 Inst. 131, . 
103 Crouther'd case. Crokd Eliz. 055, Bex. y. Davis, 
Say* 133.) If ^^^ ^ ^» *** whatever way we regard this 
distinction, it cannot prevail. ^ ^ * 

Bttt the loUowiag pMsage «t page 88, and one of 
similar import at page W, aro retied upon by the 
defendant-:— • - • ._ 
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fps 869 no reasoh to think that in 

§rinciple of the common law, any oth^r powers are given 
lem than aaeh as are naoes^ary to the existence of such 
a bo4y, and the proper e^^ercise of the functions ^hich it 
i6 intended to execute. These powers are granted by 
tlie very act of its establiehmeni. JThis' is the principle 
which governs all legal inoidenttf.--^* Qaaotlo let afi^oid 
ooncedit, 4oaeedere vidatttr M iUod, tine (|uo res ipsa 
esse non potest.' In conformity to thia pnneiple, we 
fcel no doubt that such an assembly has the right of pro- 
tecting itself from all impedipiente to the due course of 
its proc^dirig — to the full extent of evQry measure which 
it may be really neoeveazy to' adopt to sBcore the froe 
exercise of their legislative Ainotione, they are jiiatified 
in acting by thp principile- of the common law." 

Now if this,' and the brief passage^'at page 92, of 
like ' effect, -be UolaUd and read without the light of 
the coditext, they would doubtlesB countenance the 
fiivourable view of this case taken by defendant's 
counsel. , Bui such a course would be contrary to 
all rule. ' The above quotation must be taken with that 
which immediately precedes and follows it, and then we 
find before it the enquiry whether the power of com- 
mitting for a contempt, not in the presence of the 
House, is by law incident to local Legislatures, and after 
it the emphatic jmragraph at p^e 88, which ^s engrafted 
upon it bj the exceptive " But," and which I have 
already cited at i^ length,^— and what is the effect of 
all thid ? To any unpn^judiced mind, there is but one 
eonclusion, as it appears to me, to be deduced ; and it 
is, whilst we are prepared to ascribe to you every power 
reasonably necessary tur the proper exercise of your 
functions and duties ; the power of punishiag any one 
for a contempt not committed in your presence, whatever 
may be ths eireumetaucest we hold fwt. to be thus neces- 
sary, and you have it not 

Upon such a review, therefore, of the case of Koilly v. 
Carson, I am of opinion that it ignores the assumption 
by local Legislatures of the iK>wers and privileges of the 
House of Commons, that it confines the powers and pri- 
vileges which they do possess to such as thoy are in- 
vested with by the atUfwrity which erected t^fem, and it 
determines that, if such a power as has been exercised 
in this case be Aot conveyed in expi'oss terms, it shall 
not be supplied by intendment. 

I now pass to the second question for my^ decision. I 
might, indeed, have rested upon the opinion I have ex- 
pressed on ' the * first point to be determined, because, 
having arrived at the ocmclusiott that theCbnndl does 
not possess the power wluch it has assumed, it follows 
as a corollary that it could not exercise that power by 
the mode resorted to, nor, indeed, by angr other mode. 
AS) however, botb questions are rained by the pleadings, 
and have been dwelt upon in the arffurnent, I shall 
briefly declare x^y opinion on this second proposition. 

On the hypothesis then that the Council does possess 
the power, it is yet averred that it has beeii> illegally ex< 
ercieed ; in other words, that the warrant is informal and 
bad, inasmuch an it does not set forth feucts or circum- 
stances authorizing the apprehension and detention of 
the plaintiff. 

As I think this the principal and at the- same time a 
decisive objection to the validity of th» warrant, I shall 
abstain from all comment upon othees that vere urged 
durintr the argument, namely, that the ibfitmment does 
not specify the time for which the- pkiimitf was to be 
imprisoned, or how he might obtaia lis fiberty. 

In order then to determine whether the warrant be 
legal under the head of o^ectioiii to> which I have 
raferred, it becomes . essential to ascartain the prin- 
oipla on which it was to be coastraed, and this prin- 
ciple in .its turn depends not. upoa the intendment in- 
sisted on for the defendants by enrotieoas analogy to 
the House of Commons, but Ufioa the nature and 
extent of the jurisdiction of that anthiority by which 
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e WMTant has Been issued. l| lb*i> CouSanive T 
general jurisdiction to deal with Gootempts according to 
the course of the lex terra^ or oomnon law, in like 
manner as such power belougjs to the Honsea of Parlia- 
ment or Superior Courta u homo, then the warrant 
cannot be impeached on the groand which I am consi. 
denog. It, on the other hand, the Council have only a 
limited jurisdiction m this respect, deriving its efficacy 
solely from sUtute, and out of th^ course of the common 
law, as that law.has been zeoeived and is in force in this 
eolony, then no principle ean be clearer than itmt thfi 
warrant, m order to render it valid, ought on iia fiwo to 
disclose by direet averment, or necessary impiioation, 
the facts and oircumstanbes relied upon to iustify^ in 
this instance, the exeroise of that juriadlotioa. The 
principle is as ohviona as oonolusive. Concede a general 
jnrisdiction to punish for oontempts, and prima fitm every 
contempt is within it ; nothing shall be intended to be 
out of iK but thai wblah tpoeiaUy app^Kr§ lo. Take a 
limited statutory Juriadiction, and tha converse of this 
nOa prevails; nothing shall be intended to be 
im%n It but snoh M ijB erpreftly «»ff #dL f po«eock v. 
aril X a^qjRt T4J^ ET6n in Uift \MMk o onrts at 



home where they exercise special or limited nowenL 
otBiited by Act of Parliament the strict nde prevaus^ and 
their warrant or <ttders ntttst show on their Ihce tha 
jitstiftring anthorify for their ftct. (Christie v. Unwin 
11 Ad. and 11 s. 373. Muskett v. Drummond 10 Kara, 
aqd Cre9a. 153. Carrison . and Wright 13. Meosloeb* 
81G.) In the former Mr. Justice Co^e^lge thus expresses 
himself, " Howeter high the authoi% may be, where a 
special statutory power is exerci«ed».ft«s person who acta 
must take care to bring himseH within the terms of the 
stktate. Whether the order be made by Aie Lord Chan- 
oeHftr, or by a Justice of the Peace, the facts, which gave 
the authority must be stated." The cascr of Lines ▼• 
liussell, referred to in May's Parliamenta^ Praotice^ 
p. 69, would s6em, as far as it gOjB9, to militafte against 
this principle ;- bdt if the war^ranl were there vJ?wed a9. 
prooeeding from, part of a court having fiueral Jarisdio- 
tion and acHng within its scope under powers iuper- 
(Med by statute, it may be reconciled perhaps wifli tha 
previous decisions,, whieh at any .rate it eannot be taken 
tt> overrule. 

j Assuming, then,— an^l I heg if to be understood only 
ds an hypothesis,—- that the Council ha$ 4h0 power te 
(fommitfor.-eontdmpt others than its own members oc 
officers, yet it neither could be, nor indeed has been» 
dontended that it possesses a general power such as thai 
exercised by the Houses of Parliament by virtue of their . 
own peculiar law, or by the Courta of Westminster,. l>y 
virtue of the oammou law. Snch a position could never 
be tenable as regards the former (dter the decision of 
Kielley v. Carson, or as regards the latter after Bex y. 
Clement, 4, Bam»andAId.218, and others to ihelikeeteett 

A9, ibeittfore, the Cooneil has not the flueral jurir* 
diction in question, it necessarily follows that it has onlj 
a limited one ; in which event it as necessaruy follows 
that its warrant mast on its &ce. disclose that the acts 
trhieh it directs to he done by ^drtae of its authority,-^ 
In ^herirdrds, the arrest and imprisonment — ^are within 
the 86opo of the limited jurisdiction which it does 
possess. 

Cases might seadilybe aeenmulated to sustain this 
position, butleopsider it nnnecessaty, as most of them 
are collected in the muments and judgment in tha 
Exchequer CSuunber in Howard v. Gosset ; K). Qneen'li 
^ench reports, 4U, whisb is itself dedisiva on the points 

Hence, on this gronnd alone, tbn( the Speaker's warrant 
inperfeedif /lueraX, and (foes not set forth the datura 
ef the contempt, showing it to be one for which, under 
Ijhe statnte/ueaCipff the Counoil, that body has anthoiity to 
imprison, I «m of opinion that such warrant is invalid ; 
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and 4VS sii^SIS?aliditj does not arise from an imperjecl 

^ sta^ment of the ettine of arrest but the omitsion o/aU Btate^ 
ments e»tablishing the juHsd^etiou to do so. I am equally 
of opinion that the varrant iii no protection to the 
Sergeaat-at-Arma, who carried it into ez^eution. 
, Considering the magnitude and haportanee of fhm 
questions inrolred, as bearing directly upbn the powers 

. of the Legislative Council on the one hand^ and the 
inValuable right of personal liberty on the other, I have 
thought it befitting to express my opinion at large. I 
have carefully considered every argmnent thatr was 

, advanced, examined every principle adduced, and ood- 
suited every authority at my command, and onder what* 
ever aspect I regard this case» applying to St what I 

l^elieve to be the law, which it is my province to declaie. 
and by which it is my sacired duty to be bound, I can 
arrive at no other decision than that the jmlgment in 
liiis record must be- for the plaintiff. 

Mr. Justice Home followed the Chief Justice, but 
did ftot deliver a written judgment. We believe it 
U> be the intention of his Honor to revise the report 
of his judgment, and thereibie are of opittiofi (bait 
it is due tQ him to reArain from giving it at length to- 
day. We intend to publish it in extetuiy to>4Eaorrow» 
The coodudiog sentences, however, contain a wmn aary 

; of his decision, and as we fisel assured that we can rely 

I t^on their IkithfUlness, we insert thenu 

I • All contempta which actually obstruct legislation are 
within the law of Parliament, and'may be dMlt with \^ 
tbnt law. The Council has a right to know all which it 
tehoves them far the peace and good government of tie 
colony to know. Th^ are entitled to know this, tberp- 
fore they have a right to inquire into matters relative to 
it — to summon witnesses for purposes connected with 
such enquify, and to enforce attendance by arrest^ when 
disobedience renders such a course necessary. But have 
the Council followed this course f Instead of enforcing 
attendance, they proceed to commit for contempt, instead 

Iof compelling a witness to come forward and 
g^ve the required evidence, and declaring the 
reftisal to give such evidence a contempt, 
they proceed to punish for his not appearing to the 
jiummons. For which reason alone if there were none 
other, judgment must be given agoinat them. I agree 
in other respects in all which baa been brought forward 
by hi< Honor, and had it not been for the exception to 
\f hich I have alluded, I should have had great pleasure 
in assenting to the judgment without making one 
fl^llablj of comment. * 
The Court then rose. 
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HILL 

This was an application for tad 
spondenta were O'Connor, hnabaaA and wife, the wife 
baviag recovered some real property Arom the plaintiff 
in an aotio<^ in which she claiaed as heir-at-law. She 
then, in coiganction with h erj^jb tod^ sued for mesne 
profits^. At the same time a^^^^jll^juui^ed Hatch, gave 
notice 6f an action for the ^ 

these eircwn stances the 
pleader should be isi 

Mr. Broadhnrst and 
applicant. Mr. Blake and Mr, Milford for the respon 
dent ; Mr. Wise appeared for the devisee. 

A question arose as to the admisalhiUty of an afidavit I 
tendered on behalf of Mrs. O'CoBnor. It was admitted 
ibat if the hosband aJona were a party, the wife's 
affidavit oa his behalf eonld set be received. It was also 
admitted that if the wife alone eonld be a party, her , 
affidavit on her own behalf wonld be admissible. Bat 
in this case she was a party, and her husband also was a 
party. She was the meritorious cause of action, it was : 
contended, and so being virtually the real party, her 
evidence was admissible; it would be controverting the \ 
intention of the Act, whieh rendered parties competent < 
to exclude the evidence of the wife in the present,^ 
instance. On the other side a section of the same Act ' 
was relied upon, which stated that the wife or husband i 
were not to give evidence on behalf of each other ; and > 
m this ease the hu^Mind Was interested, as the profits if 
recovered would go to him. 

Tliehr Honors ruled that the affidavit was not- admis- • 
iible; and they apprehended the effect of the terms of 
the 8tatute<were to exelude the testimony of both the 
J husband and wifo where they han»ened to he jofaied as 
pcriies. * 

The grounds of oppositioti to the application were, . 
that the applicant was not ijx a position to dsim an in- I 
terpTeader; he was not as a stakeholder between the ' 
other parties, eaeh having privity to him in relation to i 
the nmtter at Iseue. Nor'did ea^h 4liim th* same idatt- | 
tieial thing, the daim of one being for damages pot yet • 
ascertained ; the claim of the other being in the nature 
of rant. Again, the applicant was estopp^ tmm disput- 
ing the claim of O'Connor, whatever the merits of the 
elidm set up by Hatch, for a judgment had already been 
obtained against bim, and he was put out of possession. 
finally, it was contended that the demise had no title 
that eould be set up to avert the proceedings of the heir- 
at-law ; nor could the devisee have a direct remedy now 
>j agalnat ^e present applicant, who was already out of 
possession, so that an interpleader could not apply to 
Bis ease. 
The Court decided against the application, and the 
was dismissed with 6ost8. j 
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lTk of o. o. rneia i>^^ en. "^ 

f His Honor the CutBF COHmssloNSK of Inaolvodt; 

■a delivered the [ollowmg judgment on Thuradaf 

This was an application to the Chief Commissionei - - 

f luaolvcnt Estates to allow the aum of £61TS 3s. Id. 

I be ranked against tho insolvent estate of Messrs. 

f Tuting and Co., as a debt alleged to be due bvi 

them Jo the firm of Copeetake, Uoorc, and 

Co., of London, for goods sold and delivered, 

' This application was oppoaed by Mr. BarvoU (as 

. counsel for the colonial creditor) upon the following 

grounds ; — 

1st. That no prifHty of contract originally ex- 
: isted between the insolvents and Copestake, Moore, and 
'Co. 



' Mr. Tuting alone was luble), bo adopted!, o 
cognised, as \a lender their estate liable, for paj ment 
to Messrs. Copeatake, Moore, and Co. 

On the other hand it was contended by Mr. Wise 
(who appeared is counsel for Messrs. Copeatalce, 

, Moore, and Co.} that even if the evidence taken before 
the Cliief Cammisaioner was not sufficient to establish 

) the .original liability of the insolvents (which he by no 

' means admitted), yet that by their subsequent oonduct 

' and dealings they clearly adopted the original contrsct. 
and were therefore liable for payment of the original 
debt. 

The learned counsel, Mr. Datyall, in his argument 
for the sole liability o' Mr. Tuting, relied upon the 
followina authorities : Emly v. Lye, 15, Eft.it 7 ; Ei- 
parte Williams ; Henley on Bankniplcy, 168 ; Storey 
on Partnership, 2M ; CoUyer on Partnership, 291. ' 
Mr. Wise, on the other hand, ^ntending that the 
joint estate was liable, cited StAfey on Partnership, 
Sections lfi2, 368 ; Exparte Jackson, 1 Vesey juu., 131; 
16 Law Journal, 4 ; 8 Veacy, jun., S40. As the ques- 
tion which I have to determine is one of much im- , 
portance, not only aa it affects the interests of the pre- 
sent claimants, but that of other creditors in the es- 
\ tate, I have deemed it expedient shortly to state the 
circumstances under which this claim is brought be- 

'■ fore me. 

The tacts of the case, then, as they appeared in evi- 
dence, were shortly theae : — Mr. Georvc CoUisou 

. Tuting, of Sydney, had for many years been exten- 
sively engaged in importing goods n-cnn London for the 

'Sydney market. Amongst others, he imported largely 
iirafi the honse of Messrs. Copestake, Moore, and Co., 
ofLondon, and upto the first of September, 1853,cBrried 
on the business in Sydney in his own name ; and 
(so far as appears from the evidence) on his own 
account. On the flrat of .S^tember, 1863, Mr. G. C. 
Tuting entered into a pnrtnership with two eontlemen 
named Cousens and Vollack (neither of whom were 
capitalists), and who were formerly employed by Mr. 
Tuting when conducting business on hia own account. 

, The partnership thus formed was carried on under the 
name, style, and firm of O. C. Tuting and Co., of 
Sydney. One of tlie express stipulations of this ptut- 
tiership, however (as proved by the evidence 
of Mr. Tuting, as alsofluit of Messrs. -Cousens ntll 
Vallack) was, that Mr. Tuting was to reserve to dm- 

^ self the exclusivf right of importing goods from Lon- 

' don as heretofore ; and to be at liberty to dispose of 
Buch goods on arrival in Sydney — at his own discro- 
tion, uid to whom he pleased. The partnership being 
thus formed, Mr. O. C. Tuting continued to order 
goods from Copestake, Moore, and Co., in his 
own name, as before, which, on arrival 
in Sydney, were in every instancs sold bv 
Mr. Tuting to his copartners, Cousens and Vallack, 




sometime lorcaalii and sometimes without making 
any express agreement, either as regards price or pay- 
Toj^tf which was left as a matter K>r future arrange- 
ment. From the books of the firm produced at uxe 
examinations of the insolrento it appeared that Mr. 
G. C, Tutihg was duly credited by the firm with all 
goods thus purchased fix>m him, and debited with all 
monies drgwn on, account of t he said go o ds. , 

In the month, of May tJT JUlft!, l»5fi, a power of 
attorney firom Copestake, Moore, and Co., of- -London, 
to. Mr. William Wise (.then in the employ of Messrs. 
Ray, Glaister, and Co., of Sydney,) ^arrived in the 
colony. This power is dated London, 5th February, 
1855, and under the power of substitution therem 
contained Mr. Wise, (by indenture of 16th November, 
1855,) duly appointed Mr. Tom Ray as attorney for 
Copestake, Moore, and Co. Mr. Ray, in pursuance of 
the power thus vested in him, called on Mr. Tuting and 
handed him an account ctirrent with Copestake, 
Moore, and Co. In his evidence of 10th March, Mr. 
Ray says, ** I saw Mr. Tuting in May or June, 1855, 
with reference to Copestake and Co. s claim aglunst 
Tuting ; a few days uterwards I furnished him with } 
an account current, which he said was quite correct ; 
he said he had a scheme to propose for paying it off, 
which was to pay off the whole debt with interest, 
in sixteen months, at £309 ^^ ^^^^ P^ 
month. In consequence of that conversation 
the bQls were drawn about the middle of 
June, which (with interest) amounted to 
£6175 3s. 4d. I sent the bills about the middle 
or the 20th June to Tuting, and on the 14th August I 
received back 16 bills, accepted." The first of these 
bills was paid at maturity by a cheque of the firm ; 
bu t it alao app eared from the books in evide ncet th 
the^ mouhT su Uttid waa cam eA to the debj 
"rt^lngTpGrat e account. OiT^he 20th of October 
last, the firm oi' 'ISitmg and Co. became insolvent, and 
their estate was duly placed im.der sequestration, and 
the whole of these bilfc (with the exception of the one t 
paid) have since been returned to the official asaimee. > 
The new claimants -(through their attorney, ^Ir. xlay) 
declining to prove upon these bills, merely using them 
' as e-vidence of the adoption of the debt by Tuting and 

Co. 

j The question, therefore, which I have to determine 
is this, whether imder the circiunstances already stated 
* Mr. George C. Tuting alone is liable for the payment of 
, these goods, or whether Messrs. Copestake, Moore, 
' and Co. can prove their debt against the joint estate 
1 of G. C. Tutaig and Co. In the course of argument' 
I observations were made by the learned counsel who 
^ appeared on behalf of the prese.;t claimants, a^ to 
the great hardship and injustice that WQUla arise, 
if the property of Copestake, Moore ^ and Co. should . 
go to pay the debts due to the col'^aial creditors of the 
estate ; out, as observed by "[jord Denman, in Gardi- 
ner V. Childs, -8th ^3. and Payne (where the 
same observation w^ made), " It is better not to look 
) at the hardslu^ of the case at all, but to look and see 
|whati»t^eTule of law upon the subject." It will,. 
i t^.Srefore, be my duty not to take into consideration 
what hardship may arise one way or the other, but 
only see what is the rule of law, and apply that rule to 
the circTUOstances of this particular case. 
I have carefully read and considered all the cases cited 
by the leamea counsel in argument (together with 
others to which I shall presently refer), and I cannot 
find one which overrules the broad and well established 
principle laid down in Storey on Partnership, page 236, 
sec. 146, viz.—" That a contract can be obligatory only 
upon those who are parties to it or derive a benefit 
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from itlifthetiine 6rits'm6epti<m ; m shorty that the ( 
loint interest or joint liabiUty must be contempqraneons • 
mth the formation of the contract itself, in orijer to 
«..^«^«<i»^» *^^€k «>/^i-rAftTv>ndinflr liability to perform it ; 



superinduce the corresponding liabUity to perfo 
and if there be no partnership then m existence to be ^ 
bound, or none which is a party or privy to the con- . 
tract, it cannot be deemed their c<mtract. 
Otherwise the law would introduce the extraortoary 
anoinaly of making a contract cofanunmate and perfect • 
between aU the onginal parties, expand so as to-be, in 
foot, the contract, of other parties who had not, and 
Perhaps could ^not, at the time have anj 
s • T .^ __ — :-:.fc- ^^ connection therewitli. . 



interest in, or pnvity or .„ r«ii««;„« 

This principle is again recognised in the foUowmg 
cases : exJarte ffitchcock, 3rd • Deacon 607 ; let , 
Deacon on Bankruptcy, 692, 693 3rd Deacon ; ^l^'^^^ 
Jackson, 651; Storey on I^artnershmj sees. 367-8, » 

take ij^i 



p. 666 ; Gardiner v., Childs, 8 l^and^ 346. 
^rte Jackson, Sir John Cross 8iy&, " You-may 
to granted that the Court will not decide that th^i 
is a new. contract merely becjmse these j>^. ^^^^^^ 
change were drawn upon Warwick and P^f ^^• 
NoVthe debt sought to- be estabUshed agamst tMfl 
firmof Tutanff and Co. arises out of »*,«^^£^- 
actions extending over a period of ic^ly ^^ J^* j 
C^rL,from 12th Fj^bmary, 1862, to 17fli October, 
i^.x * .^^<.* ft^T« %^^P>. account current fimushed in ' 




evidence before me, that the firm of Tuting'^and Go. 
had no existence until the 1st ot September, 1853, aild 
that one of the express stipulations of that partnership 
was " that Mr. Tuting -wBs to reserve to himself the 
exclusive right of importing goods as he liad hitherto 
done, and selling them, on uieir arriyal in. Sydney, to 
whom he pleased, and on such terms as he thought 
proper." , No doubt the evidence before me is, that in 
every instance Tuting sold to lus co-paitnei^, but still 
tl^at was at his option, and certainly the co-partners 
were not, and could not be, parties to the onginal {con- 
tract for the purchase of goods. Where, then, )s the 
evidence that this debt, exclusively contracted by 
Tuting, was adopted b v the firm, and that with the 
consent and apj^roval of the creditots, CopestaHe and 
Co. ? — Thjd bills of exchdhge accepte<f "By 
th^^ firm, 'and which, p€r w, are' prima 
faoie evidence of liability have been delivered up 
to the official assignee, Mr. Ray (the attorney for the 
claimants) declining to prove upon them. The seve- 
/|:al invoices, bills of lading", and the account clirrent 
4h[> to 1st Noveipj^er, 1864, (fourteen months after the 

fiimation of the partnership,) recogmse . Mr. 
uting alone as debtor to Copesti&e, Moore, 
*id Co. What evidence is there then before me, to 
show that Copestake and Co. adopted Tuting and Co. 
as their debtors ? Where is the evidence of the deli- 
berate and mutual assent of creditors and debtors, 
which all the authorities cited show to be necessary in 
ojfdjBT to convert a debt, exclusively Contracted by one 
partner, into a partnership debt ? The only evidence 
before me of any transactions between Tuting and Co., 
and Copestake, Moore, and Co., is the letter of 6th 
March, 1866$ that letter, no doubt, refers to a former 
letter received per James Baines, from Copestake and 
QlfQ, This IS the letter : — 
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— Sydney, 6th March, 1855. 

Per James Baines. 
Messrs Copiiotakjs, Moobs, and Co. • . , v« w 

Dear Sir,-^Tourfl came duly to hand per James Barnes, In wnlcn 

?rou stated you had drawn upon jj^nrough the Bank of Austra- 
asia, for the shipment pes t^tWES, not yet arrived. We iU«o 
wish you to understand that vc should prefcrourbadnei»th»t 
way in future, viz., drafts at 80«ii4 «0 daya» sight with the sMd- 
mait. We much regret w? cannot forward tou a remittance J^ 
thi» mail as we had anticipated. Business stiU continues exoeed- 
inf?lv*dl. We have lately offered several parcels of your goods 
at hivoice price, on purpose to realise in order that we mi^ht remit 
you, httt there is scarcely a good man in Svdney that will buy at 
anrvHce, and as we do not see the probability of things speedily 
improving we wish to propose that you should d»w upon us for. 
the balance of your account monthly— say, hills at 30 days aght 
from the I5th of each month for £250 each. We say two hundred 
and ilfty pounds because that \s the least we could do, and will, as 
often as we possibly can and at every opportunity, remit you 

liink bills in additibiv ''* ^ 

We remain* dear sir, yours very truly, • ' 

(S^ed) G. C TUTING and CO. 

But is there any evidence (unlets presumptive) that 
this letter was ever posted at Sydney, and certainly 
tlifere is none, whatever that Copestake and Co. acted 
on the instructions contained therein, although nearly 
eight months elapsed firom the date of that letter, 
to the date of sequestration. Looking, then, at aU the 
circumstancesicif thi«,case, and seeing that the authori- 
ties referred to crtahHshthe principle " that in order to 
convert a sepysarate into a joint ^ebt, there must be . 
the deliberateWd mutual assent of three parties ;" and 
being imatle to ^cover that assent here, I am of 

• Opinion that I ought not to allow this claim to be 
ranked as a debt against the estate of Tuting and Co., 

j and I therefore reject it accordingly. 
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BR.VND0N V. PERRT AND 0THEB8. 

The Primary Judge in Equity delivered judgment 
tbi9 day, on the application made by Mr. John Cooke 
Brandon, on behalf «f himself and of the other creditors 
of tKe separate insolveot estate of George Gollinson 
Tating, agniost Messrs. F. W. Perry and J. N. Beit, the 
as^dgnees both of the separate and of the insolvent joint 
estate of " a. C. Tatiag and Co.," to restrain them " from 
f&rtheraotlDgor interfering as as^iignees of the sepa. 
rate estate and from distributing the asMts of the joiut 
estate until tlie separate estate should be represented, 
and the rightu and interests of the creditors of the 
separate estate protected by the appointment of an agent, 
inspector, or reoeiver for the separate estate, with 
authority to prove for the separate estate in the joint 
estite." 

By the^afBdavits in support of the application, it ap- 

E eared that the insolvent Geojge CoUinson Tnting was in 
is separate capacity indebted to Eoglitdi creditors to the 
amount of ^£80,000 and upwards. It had been the 
u«ual course of business for Tnting to 
purchase goods and then to sell them at an advance to 
the partnership firm ; such firm eonsiating of Tuting 
himself, and of Cozens and Vallaek, his late ' shopmen 
or assistants. The three traded as *' O. C. Tuting and 
Co." 

It was an express provinion in the partnership articles 
that Tuting reserved to himself the exclusive right of 
importing goods ; Tnting, therefore, sold to himself and. 
his partners, but .the partners were no parties to the 
original piirobases made by Tuting. 

*' Tuting and Co.*' being thus indebted to "Tuting," 
disputes bad arise9 between the two ea^i^s, boiUi as to 
the amount of such indebtedness, and as to tlie* rights 
;>r ihe 6eparat« estate iu relation to tiie ioii^ estate, IX 
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.^ esu^e the sejMrato ^Mte from beiog reRreMlitad an 
tl)% proof of debU affainst tfie joili^^imtftte ; «)d the 
separate estate was onder an i90i»P«ei^ to. prove or eyea i 
to eonteafrthe right to prove o^ the joint estate^ while 
.the defendants Perry and Beit were aetingas the 
^ assignees of both esUtes. TheriB was at the ereclit ol 
, the joint estate ^£16,000 and apmards. and there wasatf 
intention avowed by the defiendants to declare ^t^ \ 
early period a dividend of the joint estate for the eioHi. 
sive benefit of the joint creditors, although the eonaign- < 
ments of the separate creditors to Tating, and thesiSes ' 
by Tnting of such consignments to *' Tnting and Co.," . 
had almost ezelasively enabled the joint estate to declare i 
a dividend at all. '^ 

The interests of the separate estate being thus finra- ^ 
presented, it was urged by the counsel for the plidatiff '. 
that unless an injunction were granted to restrain tjie 
contemplated distribution of assets, and the threaten^ 
dedaration of a dividend of the joint estate amongst the ' 
joint ereditors exclusively, that although the separate 
estate as such was entitled not only to prove but to 
share the dividends on the joint estate |»arl |ia«Mi with 
the joint creditors, yet, being thus unrepresented, the' 
very assets with which the creditors of the separate 
estate had supplied the joint estate would be distm)uted • 
ezolusively amongst the creditors of the joint estate, 
and this, although the latter were not entitled to any 
priority or preference over the former. 

The case was argued on the Ist May instant, by Mr. 
Solicitor-General and Mr. Blake for the plaintiff; 
by Mr. Murray for the defendant Perry, and Mr. Broad- 
hurst for the defendant Beit. 

The judgment, which was reserved, was now pro- 
nounced. The Primary Judge said that he w^ not 
then called upon to a<Uudicate on th^ relative rights of : 
the separate estate and of the joint estatei nor to decide I 
touchmg the claim on the part of the separate estate to 
prove on the joint estate and to share in the dividends 
pariiKMAt with the joint ereditors; but thattiie separate 
estate is so entitled would appear to have been ruled in 
the case of ez-parte Cook Mont. JUS fcited in Collier on 
Partnership, seopnd. edition, page 676). In that case ' 
" W. P. was in partnei$hip witji H. vA others, aalioen- 
drapers, at Whitechapel, and he was likewise « partner 
with his brother E.P., in the trade of linendraper, in Uie 
country. The counter firm was carried on in the name 
of £.P. alone. The London firm supplied linendrapery 
goods to the country 4nn, such dealings being whoUy 
distinct, And the sM^e aa if the London firm had dealt 
with anjr other purchaser. The London firm was after- 
wards dissolved, and W.P. carried on the busines^ at 
Whitechapel on his own separate account ; he continued 
to supply the country firm with goods precisely in the 
same manner as the Ix>ndon firm had done, such deal- 
ings being wholly distinct, and the same as if the deal- 
ings had been with any other purchaser or customer. A 
separate commission of bankruptcy issued against W.P.; 
afterwards a joint one issued against the brothers. The 
question was, whether the sum of ^'685, due from the 
estate of the country finn to that of W.P., for goods sup* 
plied and money advanced, should be proved against the 
former estate. Loxd Brougham ordered the whole debt 
to be proved, and dividends to be paid upon the goods 
sold, jaari pauu with the other creditors, and for 
the money advanced, a dividend to be paid out of 
the surplus after payment of the general creditors." 
The inunction will, therefore, be granted ; not, how- 
ever, as prayed — for I will not now prevent the defend* 
ants ** from further acting or interfering as assignees of 
the separate estate of Tuting ;" but 1 will eiyoin them 
from ^tribnting the assets of the joint estate, and from 
filing a plan of distribution of such assets until the 
liMtrinv r>r farther order. 
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WILSIURE V. mioX AND OTHITRS. / t 

On ftn application being madd by Mr. Milford for 

liearihg an appeal in this ease (for the hearing of which 

the Court fixed Ftjday week next), his Honor' Mr. Jus- 

', tiee Theny (the Phojary Jad^e) made the foU6Wing 

V oibs^rrations :— ^^ ' ' • 

\ Before a day be p^spifor the hearing, as my jadgmfDt 
In this case has bden partly misrepreaented and partly 
miseoBceived, the mention of the case presented a suit- 
i 3able occasion for noticing (what indeed might be noticed 
' .move serioasly) a letter signed *' Edward Xnox" which 
appeared in the Morning Herald of the 12th instant. 
Tlie letter commences with 'atmouncing his connection 
uritk fdmdst every* Joint Stock Company Imd an appeal 
^.to his fellow-colonists of the knowledge they possess of 
*bi8 skill in the management of some and of the direc- 
' tion of others. It is manifest. Mr. Knox entertained a 
,Teiy HDfavoarable opinion of Mr. Wilshire's claim which 
tras likely to bias his judgment apon it. ''He (Mr. 
. Wilshire) the plaintiff made sevend observations as to 
Abe business transactions of the Company and Tin conse- 
quence lost my temper and told him that I considered his 
conduct highly indecent, that the success of the Company, 
i irhatevei it was, was owing to the persons who came for- 
ward to assist-rthat he had not afforded the most remote 
assistance to relieve the company from the difficulties^ 
and that I considered neither morally,' equitably, or in 
'good conscience, had he any right to participate in the' 
profits of the company. I believe,- I did not say legally, 
as I always recognised his legal rights." 

Kow, admitting his great skill and success in the 
<lireoUon and management of joint stock companies, I 
^ do not hesitate to say that as there was an appeal pend- 
ing from my judgment to that of the full Court, it was 
jaot fSoir or proper either towards the plaintiff, Mr. Wil- 
shire* or to the Court, firom and to which the defendant 
appealed, to prejudice the appeal by such an publica- 
i tion, and I feel, "moreover, that the repetition of such a 
course of conduct is so manifestly inoonvenient that it 
must meet with macked observatioo. 

The writer proceeds to state that my judgment 
juxsases him "of conduct falling little short of acting 
UQlawAilly to his trust," whereas in my juugm^nt I 
. not only exempted the defendants '* from frMtd(^ ^jg. 
representation In a moral sense," but, further, I dis- 
tinetJy stated my opinion that thdr course of dealing 
irith the shares may have been resorted to with the honA 
' Jide intention of saving the concern from in- solvenqr, 
and, moreover, I stated that it materially contributed 
to do so. Keverdieless, however well-meant, ingenious, 
- mad successful I admitted their expedients to be, it ap- 
pears to me that they were not justified in adopting 
them wit^ reference to the deed of settlement under 
'' n^eh they were bound to act, and that no acting or 
.. vesolations on their parts or the migority of the share- 
' liolders which that deed did not warrant could affect 
, and bind the interests of the. minority. But though 
> ihBy may have erred in this respect, the imputation of 
€nor in acting " ultra viret^ of the deed is not an accu- 
'. aation of intentional want of fidelity to their trust. In 
aaother passage of the letter, the writer complains of 
my not having more ftilly gone into the evidence. In 
adverting to the evidence, I certainly did not deem it 
■ requisite to advert to the voluminous testimony as to the 
Talueness of the shares. In my view of the case it was 
naimportant whether Mr. Bodd sold his shares at a high 
priee, or Mr. Want and others at a low one, or if they 
were disposed to pay a sura for being relieved from 
I liability altogether. The question in dispute was not so 
maeh as the writer puts it, ** whether or not the plaintiff 
iras benefitted by the shares of the insolvent proprietors 
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liis liability, or would it Iia?e bean more for liis laterest f 
that they should have remained ia the possession I 
of the insolvents or their trustees." Tfais did not ap- / 
pear to me the principal point in dispute, bni the' 
the most material question whether the directors had 
net by an ingenious, and as I have stated it may be well 
meant, arrangement (unwarranted by the deed of settle- 
ment) of making advances on shares, and repayment oat ' 
of the profits, secured to themselves a laiige number of 
shares for -^hich they had not paid anythinpf, and 
xanked these shares equally with those of Mr. Wilshire, 
and shareholders on which ^5 ) had been paid, to their 
widae disadvantage? Tis true Mr. Wilshire was a 
«ngle shareholder and could not vote, but suppose the 
iBiyority of the members had been single shareholders — 
Imt the minority holding two shares each by reason of 
possessing votes have passed a resolution that they the 
minority might dispose of the shares of the company by- 
advances and re-payment, which in fact amounted to no 
payment at all. To me it appears this is abolishing the 
provision . of p&yment nltogethetr. ' It mi^ be that by 
4iu8 eodrse of proceeding .the directors conceived. tliey 
^ad power to p ags the reaol qtion and act u nder the deed 
they executed. According to my construction IST 
reCuwnce to the original deed of settlement, it was an 
act done in excess of their authority. There is a clause 
ia the deed of settlement, authorizing the directors to 
eaase the shares of the parties failing, or making ' 
de&ult in payment of bUU given for shares, to be 
aold by public auction, and there is also a chiuse pointing 
est the eonrsa to be pumned in case of the affairs of the 
company becoming insolvent. There is also a clause 
relating to the powers of dii*ectors and general meetings 
in modifying and altering rules, but I find no power in 
the pro^sions of the deed, whether relating to public 
meetings or otherwise, to dispose bj allotment as the 
directors did, and [ conceive no general meeting could 
give power or authority to the directors to dispose of the 
•hares for no payment at all. Whether I am correct in 
, .his construction will bo determined by the decision on 
lie appeal before the full Court, but it certainly cannot 
^e satisfectorily determined by an appeal to thi public in 
the newspapers. The writer relies mainly on the success 
of the arrangement, but it mny net be unworthy of 
remark, that success alone is not the true touchstone of 
desert. Tbere is dne other consideration connected with 
this matter to which I deem it right to advert. Hitherto. 
though in no degree bound or required as an act of duty 
to do so, I have furnished written judgments to the 
press in all cases of importance and difficulty 
when required to do so (and often, indeed, 
irhen not so required) in order that 
pardes desirous of appealing from my judgment, may 
have an opportunity of kaowing the pi-ecise ^unds on 
which to prosecute their appeal. If, howeyer, hence- 
forth, a dissatisfied suitor miy publish bis written 
judgment in his own cause, in the shape of an appeal to 
the public, and then by hii counsel to the fall Court, I 
heg leave to intimate that this is such a tribunal with 
"wiiich I shall decline entering into a rivalry. To Iflie 
fair, free, and (where merited) unfavourabi ecriticism of* 
the press, on all public matters transacted in Court or 
out of it, I have not only been the opponent but the 
advocate. I may be excused, however, from bringing 
my judgment in conflict with one passed, as it appeant 
te me, in want of due regard of the principle "i^^nw 
est Judex in proprid caiisd." 
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HAYES AND AHOTHEB V, MORtoS AITO WOHWr ; J 

Hiiswasa moUon by rale nUi tor ««. attechraei^* 
«giu(ist the defendante for not complying with the award 

r^r!B^^r.t appeared to move that the rale be 
milfeaSte; Mr. ParvaU and Mr. Stephen to show 

^Te defendwits had become insolvent and obtained 
lJi?'e;.^flcZbefo^ the award and xjf was sooglU to 
^e them nay the amoant foand by the arbitrators to 
^ae. Weir not pajing. this appUeation *as i^^^ 
teta attachment. It was argaed agamst the atj^h- 
S^iTthat there was no wilfal contempt, as the refusal 
™ only on the ground that the defendants had no pro- 
I2rt^. and an attechment should not issue unless for 
, ?S£l i^ntempl The insolvency, it was urged, operated 
■Ua relation of the arbitration. The cases on this 
ilit onTy went to the extent of an attachment in «we 
.^Ss^Wenry! but not where a certificate had issued to 
SSeTs^ve^^taLinthUcase. On the other side U^ 
contended that the attachment was not a penal opera- 
^following upon contempt; but a civU nrwsess. for 
STwwie^y o*f a?[ebt. The WendanU haS agreed to 
3^XpSmisi,Ty note of others, and they bad not ac^ 
founted for their not having done ^^^^P^.^J^ ^^^^ 
«,wn that they had no proparty to pay this debt. The 
•S? of rtie attachment would be to make them go 
S through the Insolvent Court, if. in point of fwt. 
S«rwere unable to saUsfy the amount. 
The Court granted an attachment. 
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VX THB GOODS OF JOHN B08E, DECBASSD. 

Mr. 8TBPHBX moTod for letters of administration, 
with the Will annexed, to two persona named 
trnatees in such will. There was this peculiarity 
the present ease^that although the testator had cxe- 
outed his will in the presence cf three persons who 
hftdall attached <i«»r signatures to the instruiaent, 
one only of these three had signed as a witness, the 
other two haying signed as uustees. The questiou 
was whether, under these circumstances, the rcquirO'- 
raent of two witnesses by the statute could be said to 
have been substantially complied with. 

Mr. Defftill appeared on the part of the trusteee. 
The third person signing as a witness had left the 
oolony. 

The Court fKr. Justice Dickinson ditsenting) 
granted the application, being of opinion that by the 
signature of the testator in the presence of the persons 
mem he had selected as trustees, and who had signed 
the will as showing their acceptance of the trust re- 
posed in them, the requirements of the statute of wllU 
> had been substantially complied with. The opinion of 
Mr. Justice Dickioson wsa, that the weight attaching 
to the signatures of persons who attested die ezeoutioa 
of a wUl was based upon the assumption that they had 
been aelected by the testator for this Tsry purpose. 
Consequently, that as there was not the attestation of 
two persons <m toi^n^MM, the sppUoation ought to hsye 
' been refused. 
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MOLONT V. BOLTON. ^(4;^^^ Af^^ 

This was a demurrer to a plea in an action Ifor maoh. 
of contract. 

Mr. Darvall sapported the demurrer; and Mr. 
Meirmott supported the plea. 

The contract set out in the declaration is this : 
That plaintiff should build for defendant a 
b^ke- house and oven for the sum of dBllO 
within thre$ monihi. That of this sum of £110 
there should be £50 paid down» £40 more at the com* 
pletion of the work, and the remainder by certain ia« 
stalments ; and that for every week's delay beyond 
three months the plaintiff should forfeit a sum of IQs. 
per week — which was detcribed as '* a penalty." It 
was ayened, in general terms, ' that plaintiff had per- 
formed his part of the contract, but that defendant 
had failed toper/orm hit part. To this the defendant 
had pleaded, among other things, that plaintiff had 
not completed his portien of the contract, inasmuch as 
he had not'ficished the buildbR within the period of 
three months. .This plea was demurred to, upon the 
ground that the completion of the bakehouse and o\en 
within three months was not a condition precedent 
to payment^ but a matter for a cross action or for re- 
duction of damages. In support ef this' plea it waa 
oontended that time was .the essence of the contract, 
and a breach in this respect was such a breach as to 
meet the who^.e course of action in its present shspe^ 
an4 to leaye the plaintiff to his remedy as for *' work 

and labour." , , , , -., 

The Court held that the plea was bad. The com- 
pletion within three months was clearly not a condi- 
tion precedent to payment, as part of the atipulated 
price had been paid at the outset. For the plaintiff's 
delay in completing the work the contract had pro- 
vided a distinct remedy. The amount of 10s. per 
week proTided for by this contract as compensation for 
delays beyond three months, was not the loss to be 
eonsidered as . settled damages, becatise it 
was described as a penalty, and whatever 
was due, under this provision in virtue of the plain-* 
tiff's delay couli be either recovered by a cross scttoa , 
or pleaded as a set-pff to an equal amount oi m^ piam- 
tiff's claim. 

VIDLB& V. WilRD. 

This was a demurrer to replication that part of 
amount mentioned in the defendant's plea of set-ciH^ 
was lor spirituous liquors sold and delivered in quan- 
tities of less than two gallons. 

Mr. Meymott supported the demurref, and Mr. 
Isaacs supported the replication. 

That part of renlieation which fbrmed the subject of 
the present arguiient was in these terms : *' As to the 
said sum of £7 I6i, Od., p&roel, &c., the plaintiff says 
that the same became and was due and owing from 
the plaintiff to the defendant for and on account of 
divers quantities of spirituous liquors, bargained, sold, 
snd delivered by thedefendaa t, as in the said second plea 
is mentioned, and that the said spirituous liquors were 
sold in quantities respectively lets than the quantity 
of two gallons, the sane being in such quantities as 
aforesaid were respectively delivered and taken away 
all At one time.'' 

This was demurred to not only bechus6 of its being, 
from its ungrammatical construction, positively insen- 
sible, but bdeause it failed to show that defendant did 
not come within the proviso of section 44 of the Publi- 
cans' Act (the basis of this repUcsation) excepting inn- 
keepers from the prohibition against recovering 
I accounts of this nature, if supplied to bona Jide travel- 
lers or lodgf rs. It wbs also contended to be bad for 
not having stated that defendant waa an innkeeper, as 
it was only against persons of this class that the prohi* 
bltion in the 44 ih clause was applicable. 
..^Their Honors held that the rt plication was bad, 




i 



m 



Hi 



If A&T LORD T. THB OOlOCIBBlOiniBS OF THB CITT OV 

ST1>iniT. 

Hr. Jtiftioe Dzokimboit d^Tered th« judgment of 
ihfi Court in tbit ewe at foUowt : — 

iThit waf an action to reeovar eompeosatioB for the 
Tflwiitption of eartain land at Botany taken by the de- 
fandaata by Turtue of thelete Act for auppljiog water 
to the City of Sydney. Upon the land there waa at 
the period of the r^aunptton, a villi worked by the 
water of a oreek nuning into ita natural aonree, and 
by other water dlTorted from the aame ereek ao aa to 
mn through the land leaamed ap to the miU. Tbe 
Commitaionera not only reenmed the land» bat by 
taking tbe water of theeie^ away from, the land of 
Sdward Lord next adjoiaiag, and «boTe the land re* 
aaoied, eifeotually withdrew from the latter property 
all the water by wh^h the . mill waa worked, and 
which eonld haTe beenaadeeTMlable for woolwaahing 
and other pn^poaea beiidea that of timing the mill. 
The laod had beea ori^nally gm^ed by the Ocown to 
one Edward Kedmond, by whom it waa anbec^teitly 
oonTvyed to Simeon Lord, who drrieeO^.i'Ho tliejblain- 
tiff. In the-grani to Bedmond th«re wt^ ao aadx re- 
aervatlon o( land, .water, &q.» aa in Simeoa Lo>d*a 
grant from the Crown oi other land 
aa hereinaflter mentioned. After the 

graj^t to Ksdmond was made the lands- re- 
aumed waa bought and oceupied by Simeon Xjo/ra, for 
ome oonaiderable time before the latter obtained his 
Cf own grant, but no formal oonYeyanca waa exeonted 
hy Redmond until after Lord had acqaiied hie pr/^- 
perty from the Go▼e|:nnMn^ The grant to Rata^nd 
atated that th» land e eny iy.i d by it waa bounded on 
the aouth aide, in part by the creek before mentioned. 
The mill, it ia needleaa to. rematk; waa built on the 
pUintiff'a land, where it waa bounded by the creek. 
Thegr^Vt |v0to th» Crown to Simeon Lord waa of the 
aame land in reapect whereof hb aoa Bdvacd Lord' 
Utfly h(o«l^ ma action mgajiwi tt#. defend tn u, and 
that Inatrament contained th6 reieiTatlon ao much die- : 
cusaed in our recent judgment in B. Lord'a caae. 

At the trial of this action much evidence waa given 
aa to the valus of the property reeerred. By my di- 
rection the jury made aeveral aaaeasmenta—they found 
aa the compenaation to the plaintiff for the loaa of her 
^land the aum of £4860; for the buildings and ma- 
chinery, £3600 ; for ao much water and oae of ma- 
chinery aa would be left to the plalntiff'a land, afrer 
tbe Commissioner had taken away water from Bd- 
ward Lord'a propertVt £3000 ; and for the water and use 
of machinery lost by taking away water from B. Lord'a 
land the jury awarded £720a, conditionally, on the 
full Court deciding that the plaintiff was entitled to 
the undisturbed use of the water in her land. 

A motion waa made laat term, on the plaintiff's 
behalf, that the damages ahould be increaaed by the 
latter amount. A orosa- motion waa' made for the 
defendants, that the damages actually aaaeased ahould 
be reduced by the £3000 before mentioned, or that 
there ahould be a new trial had, upon the ground that 
the plaintiff was not entitled to that item of oompen- 
sation. 

The caae wai argued by Mr. Broadhurat and Mr. 
Lutwyche for the plainti£E; and by the Solicitor- 
General and Mr. Wise for the defendaata. 

We have conaidered this caae, and are of opinion 
that tbe plaintiff ia not entitled to the damagea eoa- 
jl tingently aaaeased. We are of opinion that the 
plamtiff ia not entitled to oompenaation for the aub- 
traction by the defendants of any water from that psrt 
of tbe creek which formed a portion of Redmond'a 
boundaiy ; for the plaintiff had only the aame right in 
the land that Simeon Lord had, from whom he derived 
it, and hia prirUegea against the &owa could have 
been no other than those whioh.^Ledmond eDiored. 
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Ab the grant to KedmoncT staled mi latt*"- id 
be bounded bj the creek, ve think that 
be had no 'posseBsIon of auch boundary, and' 
therefore was not entitled to the land ever which the 
creek flowed. The plaintiff ther^ore not having even 
the pfimA facie right to the land over which the 
^t^^\fLow^jaul medium JUum aqua, we think has no 
riparian right to use the water which flows by her 
land, and is therefore entitled to no damages for its 
appropriation by the defendants. For we think the 
law on this point ie correctly propounded bT Mr. 
Justice Stnry, in his judffcnent in Tyler t. Wilkinson, 
IT. S. B. 397. cited in &ale and AVhatley on Base- 
ments, 131, Bdition 1. *' Primd facU, every proprietor 
upon each bank of a river is entitled to the land 
covered with water in front of his bank, to the middle 
thread of the stream ; or, as it is commonly expressed, 
ad mkUum Jilum aqutB, In virtue of this ownership 
he has a right to the use of the water flowing over it in 
its natural cuirent, without diminution or obstruction." 
We are of opinion also tbat the plaintiff is not entitled 
to compensation for the defendant's dis'urbanee of the 
water which flowed aver her land. Por though she 
derives her title todt from Bedmond, in whose grant 
tiiere was no power reserved to the Crown to withdraw 
water from off it ; she also claims it from Simeon Lord, 
who accepted a gre&t of the land next above it, in 
which such a power was reserved to the Sovereign for 
the public purposes of this olty. That reservation 
could not be exercised by the Crown without distuxb- 
xng the water in B«dmond's land. Simeon Lord, by 
assenting to the reservation in the Crown grant to him- 
self, assented^ — as f^r as he was concerned— ta the 
j Crown doing everything without which tl^at reaerva- 
tion conl4 «ot b^ effected* His Msent . to tb9 reiervA- 
tion in his own land could not, ef course, be binding 
upon Redmond as long as the latter retained his rights 
: in the land granted to him. But after Simeon Lord, 
became possessed of the two properties he hsd no right 
tor complain of the withdrawal of watfr from the land 
which had been Redmond's by the Crown'a exercise 
of a reservation to which he had ss^ente d in other land 
derived from the sovereign. The maxim volenti 
non Jit injuria would have applied to him if the 
CommlBfi'jners had exercised their powers while ho 
was poBsesBed of the said properties. He woold there* 
fore have been entitled to 'no compensation for thedis« 
turban ce of the water which had been Redmond's, even 
had it been Redmond's, and the plaintiff who claims 
under him can be in no better position. We are of 
opinion that the plaintiff is not entitled to retain the 
sum of £3000 awarded to her for so much of the water 
and of the use of the machinery as would be left to the 
plaintiff's land after the Commissioners had taken 
away the water from Bd ward Lord's land. For if the 
Commissioners took away aU the water in B. Lord's 
land, though they would be liable to compensate him 
for so much water as would be available for his mill» 
by reason cf the stipuladon to that effect in the grant 
to Simeon Lord ; nevertheleas ae 8. Lord would not^ 
had the defendants taken all the water in his -time 
below. hia mill be fjre it arrived at Redmond's land^ 
been entitled to any further compensation for the with* 
drawal from the land which had been Redmond's, of 
the water, it is oleav that the plainti£^ who elaime 
^^ under 8. Lord, cannot be entitled to aueh last men- 
tioned compensation, which the jvry estimated at 
£3000. Unless, therefore, the plaintiff consents tjiat. 
her compensation shall be reduced to £8460, there 
must be A new trial. • 



I 



m 



m 



mm 



■v 



/J?- 



~K/A K &ai»««>i^ _. 



BsFoasthe Gtiief JuBtioe» Mr. JuBlioe DIckIaior,|»nd 

PAWOBTT V. THOSKB. ^ 

Sir Alfrsd Stsphbit, Ohlef Jastice, deliTerwl the 
adgment of the Court ia this ease, as foUowi : ~ 

The first count of the declaratioo, in this ease alleged, 
hat the defendant was indebted to the plaintiff for 102 
lead of cattle, with the plaint if s right of itation 
ailed Childowla, sold, transferred, and delivered, -by 
lim to the defendant. There was a eount, also, on an ' 
ocoont. stated. Plea, never indebted. Under thb, 
hree qaestions arose at the ffial. Firat^ as to the 
umber of cattle delivered. Secondly, how far the 
ontract extended— in point of law, at all events, if 
ot in fact. Thirdly, whether the plaintiff ever did 
'ansfer his right of station, as alleged* The two 
ittsr points omy are now in oontroveray. 
It was iworn by the plaintiff, that he sold the cattle 
t 408. per head—^ietfi^ the station in. The defendant 
vore, that he bought the station and eattle, Jointly ; 
&d that the price was S5s. per head of the cattle— 
at that the tatter, without the station, were worth 
ily 25s. per head. The plaintiff held a Crown 
sense for the station; and there was no evi- 
mee, whether that license still stood in bit name or 
>t. The cattle were collected for the defendant, on ' 
;e station ; and delivered thence, at his request — and 
) has never since returned, or offered to return 
lem. On the other hand, he has applied to the 
aintiff for a transfer of the license ; but without 
bet— owing to what causes, it did not oietrly ap- 
lar. The defendant has paid for the last license ; 
it neither he, nor the plaintiff has in fact ooeupied 
le land, since such delivery of the cattle. 
The Jury found for the plaintiff, under these cir- 
imstanceSj to the full amount of the specified price 
X head ; saying, that they thought the defendant took 
leaession of the station, when he took the cattle— and 
at he could compel a transfer of the Uoenae, if he so 
Mired. This verdict is complained of, on the ground 
At it admits a non-fulfilment of the contract, on the 
idntifi's part, and yet givea him damagee as if he had 
rform^ed it. The defendant inaista, that the sale was 
le of an intereai in land ; and therefore^ by the statute 
frauds, not transferable without writing :— and that, 
nsf quenUy, as there had been no written transfer, 
ere was no deUvery of change of the vii^ht of 
iticm, bargained ler by the defendant, and by the 
«laratioii alleged to have been effeeted. 
For the plaintiff it was replied, that— admitting the 
ntrect, so far as the statum was concerned, to be 
ithin the statute of frauds,— that portion of the bargain 
SB uainfiorDeable on either elde ; and the valid por- 
>n of it, alone^ was now to be considered :r-that the 
tfendant, not having rejeeted the eaUle, wnn clearly 
»und to pay for them; and that, infaet, the bargain 
SB for eattle only:— that, although the declaration 
fttad a deUvery or transfer, both of cattle ' and a 
fttioB, yet, this being an executed conslderatioB, the 
legation was divisible ; and, ainoe the former were 
Oivered, and the contract was to pay for them, ex- 
naively, the plaintiff's right to recover was eom- 
eCe:— that the plaintiff had performed every part of 
e eontraot which he could have been oompelled to 
trform; and that, if the claim eould not be sus- 
ined under the first couni, it might,t ^t all events, be 
oovexed undra the second. 

'Wialiave eonsidered this matter ; and we think that 
•!• must be a new trial. It appears to us, that 
e statula of 4patda soareely afflscti the question : —for, 
hether the "right of aUtkA" be an interest in land or 
»t, the conclusion seems inevitable that it has not yet 
wa translerred ; in whatever sense that term be used. 
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It !■ pOBsible, that th« jdaintiff owiJtd not, by Any act of 
hit, UBMMht tfalit right. Bat, if h« ooald. he has oer- 
taioljr (ao Cat aa we can ooUeot from the e^deaee) done 
nothios to traoafer it Delivering poaaaaaioA of the 
land, alone» oannot. be ^qulyalent. The "lioente** 
from th^ Crown, we-preenme, had to be tranafeired ; 
for the eTideaee apeaka of eome aoch neoeaiity— and 
the Jury allnde to thM prooeeding, In stating the 
grotrnds of thair Terdiet. 

In oar opinion, the eontraet was— in eonaideratlon 
of 8:> maeh per head of cattle,— to dellTer those cattle, 
and alw tranaCer the " fightf ' to a etatioa. That is, in 
effieot, the eontraet eat oat, and relied apoa. It doea 
not alter the ease, that an ezeeated oonsideration only 
ia stated. That was, in fact, the oo : slleration ; and it 
waa OMa end an/ir*. And the defendant cannot be in- 
debted, npon or by reaaon of that oonaideratiaB, onleas 
the whole hat baen> performed. 

Inaamnch, however, aa he haa retained the oattle, a 
promise will be implied by law to pay for them. Not, 
indeed, the 35 or 40 shUiinga oontraoted for, bat ao 
maeh aa on deliver^ thor were really worth. 8omef> 
thing moat be dedocted, ere apprehend, for the non- 
transfer of the right of station ; bat how maeh, under 
the oircamstanoes, a Jory alone can detecmtae. The 
present verdict, however, is erroneoos ; becaose it haa 
foond the original contideration proved «or, if not,' 
has wrongly sostained the plaintiff's enUre demand, 
knowing that there was no sneh proof. On the flrst 
ooant the case fails, becauie the amount payable under 
the agreement— though eetimated at ae much per head 
ofoettie, — waa in part (aa that count shows) payable 
for a right of statien, not traniferred to the defendant, 
▲nd the eaae laila on the a^oond count, not only be- 
caose the admisfion relied on related to that agree- 
ment, and no other—but beeaase. If referable to the 
new and implied oantraot, the Jary should have taken 
into aecount the deduotion, proper to be midein 
respeot of the non* transfer. The same remuk appllea 
to the ftrit OQuat. If tiie non^transfer was not a fatal 
objection to that count, as framed, it waa at any rate a 
matter to have been conaidered in reduction of damagea 
—and there was no aueh redaction. 

There will therefore be a new trial ; with leave to 
each party to vend evidence, aa he may be adviaed, 
from the Judge's notes— and to put in evidence, 
aa proved, all doeumenta already proved. 
Bttt, as the plaintiff will probably succeed on the next 
trial, under an amendment of his first count,- which we 
shall ellow himtomaki", the order will prevent his 

{[etting the eoets of both triali. There is no ground 
or making htm pay, aa was suggested, the costs of the 
flrst trisl ; «s the ordinary course would be, that they 
should abide the event of the second. The declara- 
tion, moreover, had the Judge taken the present view 
of the case, on the trial, could then at onoe have been 
amended — and prob.bly would have been so, without 
costs. The defendant ought to have been prepared for 
that view, aa well aa the plaintiff; and the merita of 
the oaaf', in our opinion, are not such aa to call for 
imuaual favor. 

The plaintiff will have to pay the eosts of amending, 
so far as the pleadinga may be concerned ; and the 
defendant will, of course, ba at liberty to plead de nopo 
— shondd he SD require. ^^ 



WILLIAMSON V. THB KBW S'lTTK WAXES XARI! 
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A88U&ANCB OOXPANT. 

Mr. Justice Biokikson delivered the following 

~ :ment in this case : — 
lis case was argued before Mr. Justice Th^rry, Mr. 
Justice Milfjid, aed myaelf, on the 5ih inatant, by Mr. 
Meymott for the plaintiff^ aud by Mr. Solicitor- Qene 
ral for the defendanta. The former learned counael 
argaed ia fff-'ct that the decision of the He use of 



)io«VL, 17ffi~Tuiut, iTSiVwfe'- 
od fa» pnii«alitly rsllad od thi 
judpitnt of Lord CimpbeU, The 8ali<:ilot-a«Diial 
miloidei] on, Ua olhii band, thac theis wu a coiB- 
plete in&Ingi batweeo the poiition cf the parlici 
bebrtu, and thato/tha ptrtUa to an ordlnuy fo]rag« 

C" r- H? aa c"iiS4«atl]r rcllad on tba jadgmant of 
3l Lai-naid'a ai did Ui. Herna» on that of ih« 
Liid Cbief JiiPtiea apan the point [act b^fjra iham 
hiiv(Ter)oairbichthaafl great aathoriile* differed txaat 
lei-in oplniOB. He alio agreed thai if Ma> 
M vM not implied in the polioy, the plea de- 
to contained allrgi'tioaa 0( maicantile luage, 
udof oihcr matine nhjch Rcoordiog to □beertMiun* 
of Ihelearned judge*, who dehYCTed theil npinlon* to 
iUHduib or Lord*, BulB:cd to make the plea • valid 
dtfesM to the deolaiatinn. 

Wthareconletred with fcli Honor the Ohtef Jui- 
tlep, •>!□ luwta wi'.li m that that the demnrier mtut 
be or.tiuled. 

In erery Tojofte [olicr there la a condition implied 
ibt the ehiik ahttl be eeawoiih; when tha TOjage 
etwn«nei a. Again, it haa been daddtd br Olbaon v 
Snill, 17 fiiriat, 1131, that no inch ooDdiiton ia im- 
plied in a lime policy mada when the veaael la at aea. 
Here Ihe queail^n i>, whether the conditjoa is implied 
in 1 time pnliej miis in a ahip btfjra it Imi tailed ' 
ham a pott f \ 

Afiuianea ia a ocntnet of iodemDitT. It haa bMD 

dnciibed aa a tractaetien uinTimt^fri. Bjr a poliey 

the aaJeiwriter cngsgta to IndemDlfr the owaer of a 

«bip ag .iiut tha overpowerlnff petila of the aea. Whnt 

the abip ia inaared fir a Toywa, It belof then iff the 

■ea and undtr ihe ooLtrol and opfn to tae obtetiatiaa 

of iCa owner and thoae inttreited in her, the 

under writrr natnrallf fzpeota that the owner, 

before be.(erda Iton a Toreee> «'11 Ukacare that it ia 

St to commence aneh an undntakiog, ani that be will 

(Tert eveij prnoeutinn that tbe ahIp and itt oarpo, tlie 

lirei of i-s officera andmirinare, ara not likelf to he 

endangered. Thia^ xpr station ia ao natoral that Itia 

' obTioui everj ahipownar tniuc be aware tbat tha nn- 

J derirKter only o' r.tamplatta Iniuring ■ ahip wbfch 

I will be randerad fli tn oomm^^ ee a Ti^jage. The aa 

[ aurad, «• Ibiok, bj rflectins a po'icf ao oompla'ad, 

I eagtgta that the ahip abiU be fit to somvenca tho 

I voyage aa to render the inaartion of a wartantfto 

I thaaameeffnit entirelj anperQnoua. The itipalation 

I Ja ao apparent from the tranaaoiion, and ia ao ineala- 

I tiblf to Da inferred from the making of the policy, aa 

to be imp'ied bf a term of tha inatrnment. Bat 

whm a. tioM policy fi made npoa a ahip 

witMn K conntry — aa the ahip owner hat aa maoh con- 

I trol over, and equal maana of obaarving Iti condition, 

a if hs were aboat to affect a vojaga' policy apon it, 

he mtiat be aa maeh aware in one ca»a aa ia the other. 

J Tbftt the aaanrei will expect tha ahip to be aeaworthy 

I *t the oomnenoenaot of the risk— th« riak eommenc- 

I ins 1*^ '^ '>o* '^^*^ ^^ ^lia beginning of the ro/an, 

I in the other, at the beginning of the p^Tiod 

ivhieh the ahip U to be aiatired — 

I In thia owe, therefore, wa think that thaplatntfi^ by 

I effjotiiiB the policy on the ahip when It waa aafe in 

I port, angaged ao obrlasalr that tha ahip aboald ^ 

I aea worthy,' that hla angagemant might be oonaidarad 

I implied In. the polioy deolared on. In Glbaon t. 

SmkU, M the ihip waa at aea, the aaanred had not the 

eower ta make it aeaworthy if it were otherwiaa. 'S* 
ad, tb'refocs, no reaaoa to aappoea that tho aaanrar 
I tbonglit he wcnldmaka hei aeaworthy, and therefore 
I it ivmald nut be implied, from tha making af the 
I poliOT, that the aianred had warrantad that the ahip 
I alioiilil be (eaworiby at the beginning of the under- 
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T TOWSB v. OIB80K. 

Sir Alfred Ftsphbh delivered the folio wiag de^ ' 
cifiion, to be taken as part of the judgment iu tbis 
case : — * 

Another point, however, vas raUed far tlie plaintiff. 
It was contended that, anppoeisg the draft from Hong- 

^ kong to be properly a deduction from the freight, ret 
the plaintiff waa entitled to regard his interest (under 
the name of freight, as extending to the premium paid 
on the insaraoca and the brokerage \ which aums 
amounted jointly to £149 ISs.-^bficg, in, fact, the 
item in controTerey. Iu other words, that the pUia- 
tiff's interest was not merely the £1900, to accrue 
<• under the charter party, but the said £149 1 3i. iMed ; 

1 making unitedly £2049 130.. and deducting the £150 
drawn at Hongkong, and £1750 paid by the company, 
still leaving £149 133. unpaid : so that, as the policy 
here was, in any event, to cover £1900, the company 
oould not satisfy their contract by paying less. 
The authority relied on for thia was Stevens on 

. Average, 192; founded on a passage in Forbea ▼. 
Aspinall, 13 Bast, 32d. But Lord Ellenborough's 
dictum in that oase, supposing it to bo an authority to 
the full exten% does not apply to the state of tacts' 
here. It only goes to aliow, that had this plaintiff' 
insured <' freight" to the amount of £2049 138., he 
might have recovered to that amount, — incluiing the 
premium and brokerage, under the term freight, and 
such a doctrine is sumclently startling. For it is in 
effect this ; that by insuring premium and brokerage, 
paid on the making of the contract, as if they were ac- ' 
tually freight, which such items are not, and never can 
become, — ^the shipowner may not only acquire indemcy 

: ni!y against loss (for which alone insurers sre liabU), 

I but wUl g«in more by the loss of his ves^el^ than he 
could receive if she were to ariive in safety. 

Thus, in the .present cose, had the ship reached 
Sydney, the plaintiff would have received no more 
than £1900 ; from which his various disburse ments, 
and also the £149 133. would be deducted. But^ the 
ship being lost* he would profit to the extent of that 
£1900 (less such disbursements), phu the £149 13d , 
which the defendants would, in addition, have to p&y 
him. Bo that the insurers, by the effect of this opera- 
tion, would not only pay the amount of the freigut, to 
which alone their indemnify extended, but also repay j 
the concideraiicn fcr which they ucaertook thkt in- 
jlciniutx. ' 

In the cise of a policy on gooja (wheihcr it be n 
valued or an open policy), the principle of such a deci- 
sion ie intelligible. For the cost of goods ia increased, 
to the shipper, by the insurance,— as well aa by the 
freight, and other chtrgea, which he pays on them. 
Ii cases of *,hat kind, therefore, although such insur- 
ance and charges be added, the insurers pay no more 
than the indemnity which they contracted for. And, 
as the insured value ia thus, in part, composed ol the 
premium, they in effgct doubtless (in sikch oases) re- 
turn that money. 

But the particular matter of freight, as a very little- 
rffiacdon will ahow, can be liable to no such calcula- 
tions. I:: is either a gross ascertained ainouat, as in 
thia case, or an amount depending on the quantity, 
nature, or alls of the goods to be carried. And, on » 
^poiiej insuring freight* to demand more than the 
.«j|mount which weuld have been payable, in faot, for 
\i4reight, — a.id, above all, to de^iand a surplus above 
I tne freight, epeei/lcallg as for premium and brokerage,-^ 
1 appears to us to be scarcely warranted under any ciz* 
cumstances, by law. 

Here, however, the plaintiff did not insure £204& 

13s. ; but £1900 only. And he insored that sum, as 

' on chartered freight. The only sum which existed, or 

I which he would have been entitled to recjive, under 

that designation, was iSlOOO. It is oleftr. ,th«ri:fore. 



f INgOLV BN^ OP "WOB MS BXPAMB OBIBNTA^ BANK. 

' Bl» AliVMhi Hini MBIT, C.J.jfranounced the judg- 
ment of the Court in thii ease. 

The bank had proved (abaolately a« to acme, and 
eontingeiitly as to othert) on aeveral billa and promis- 
aory aotea, to which the insoWent waa the endorser. 
Sooae ti the promissory notes and bills were not aotu- 
ally due at the time of the insolvency, nor were they 
due at the time of the proof. As to some of them, 
also, portions had been paid by the makers or acceptors 
aince the proof, and soma had been paid in fall. In 
thia state of things the assignees had declined to file 
any plan of distribution^ desiring the opinion of the 
Court as to the amount on which dindenda were to be 
paid. 

The aatigneea had not appealed from ihe allowance 
)Of the debt in any respect. The question then was 
this : Was not the Court bound, by the allowance of 
the proofs exoept as to matters subsequently arising ? 
' Tna decision of their Honors waa to the following 
ieffdot:— 

m ^Ihl ??"' B">lt.— ri h ■! «i.^i>^^ In the plan of dis. 
^Hmtion in respect of all mul* and notes now due and 
not paid. 

2nd. For, although those not due at the tim9 of the 
proof ahould hare been rejected, the olijection now 
came too latB in respect of those aeouritie*. 

8rd. The dlTidenda must ba in the fall amount of 
the proof, without regard to the subsequent partial 
paynenta. 

Oooh .was the esttbliahed course of the Court in 
baokraptoy in Bnglaad, aa appeared by all the au- . 
thoiitiaa. The direction was qualified, of course, by 
the limitation ; and the B mk was not to be paid in the 
whole more than 20i. in the pound on the proof. 

4th. But all bills and notes which had been paid in 
fnllaince the proof were to be deducted. The Bank 
must pay its own costs of the motion. The assignee 
I would receive hia out of the estate. 

BDWABD LOBD Y. THB OITT OOXKISSIOKBBd. 

SzB Alvbbd Stbphbh Ukdwise deUvered the judg- 
ment of the Court in this case as foUowa. 

The question for decision in this caee is, the extent of 
compensation to which the plaintiff is entitled, for 
certain land taken possession of by the defendants, 
with a manufaetory and other buildings thereon, luder 
the authority of the Act of 1863, passed for enabling 
(he Commiaiioners to obtain a copious anpply of water, 
for the use of the City. 

By sections 4 and 5 of that Aot, the defendanta are 
empowered to take and use all the waters arising from, 
or flowing from or into, the stream flowing through the 
Crown Lands known as the Water Reserre, or so much 
as may be necessary fot the nurposes of that supply ; * 
— and to take possession of tne whole of the stream, 
and its tributaries and aouroea, and also auch parts of 
the alienated lands adjacenti aa may be azpeoient to 
carry Uie ohjecta of the Act into eff«ot:*all which 
landa and watera are thereupon, for ever, to become 
vested in Her Majesty. Then, by s. 16, the parsons whose 
lands shall be taken are to receiTO '* leaaonable com- 
pensation" for their loss ; to be seaessed by a jury :— 
provided that, in fixing the amount of such compensa- 
ti<m» *' reference shall be had to any reservation con- 
taioed is the 0rants»" by which ^e Crown alienated 
ti^ose landa. 

The li^d taken posaession o( in respect of which, 
or the watera flowing in it, tlie queation in the present 
Msse ariaea, is part of a tract granted to Simeon 
[Lord, the plaintiff'a father, in the year 
1828 ; — and the stream, the waters of 
which are in oontroyersT, flowa throy^h that 
portion, (the whole of whloht when taken« waa the 

nIftlntiff'A.) down ta m. iMWliun tftAitit-.»«h«ivAlhA stnuMn 
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Tons, nearly ».• ngw ■^'"» "^';,T~^" fn 

itteotttee through the pWatilT. poiuon, the ittem 
SX.»mae «.a.ble, a» the inoUTe !»"« «* «»; 
rtWhW •PPlied to maonfacturing pnrpoew i wd he 
iS. a tight to u« the weter, also, for other indM- 
SRtrtiu-euoh, for example, aa trool-waehmg.- 
f<»whifch;thealtttatlona£forae great flaciUttta. 
- •?SeteUre«taet U deaoribed, in the grant to Sibm<« 
^ lil* a5^ unqaeationaWy to include th* M ofths 
i^ and W (w 6rtA «<*« o/«, to the powt abwe 
mentioned ;-brtow which, the aueam ••P««t«« *^ 
nronertr fcom a *«» graattd, long pre- 
i^S? to Bdward Redmond -.-the hounaary 

«"BotMTB»y, a Creek, and Redmond a farm t-and 

theuMowathia clawS. "^^- 'Tfj^^jZ 
mrMajeaty, and Wa Bucceaaora. auoh t^ber aa may , 
Sw»wing upon the land, which may .»• deemed ftt 
for^aTS puipoeea ;-»ui auch part, of the arid land. 
iTahJl be required by the propet officer, for a Wgh- 
-•STm W«hw«y8;-aidluraier, cmytmnMy cftnU*r, 
SIwyTaSa^ of land not exceeding ton acre..m 
«T JSt of the a«d grant. •• (,«) ma, b. rev^M 
TJuoi^ottM .--^pibTided rt waya that auoU water, or 

r^r^"JM.£i toh^^eotod)^^. 

rH^er-^W^^^a-^cTa'^^^^l 
hOTie power. > we i» » "i^ ,o .i»;i1«nirft ner annum ; 
a Qult.rettt to the Crown of 12 shillmg* p«r "S^™ » . 

^d employ on the Und, six oonvictt to be aisigaea w 
h^StheiK^iialtyofforfoUu^^ . 

The defendant* admitted $t the trial, that tha 
1 • f;4r ™r«aSdedto oompen^tion. notwithatMidmg 

2?.?^mS »0«yrt" Jn.(fc«l. whnkir, 

Pr**S.^i of aS mSU power, at X4000 ; and h« ha. 

^t^n^!^»M made. a. to the neoeaalty or expe- 

..^** ^T^alt^Khe Commlwionera, in taking poa- 
diencyof the art MtM V, ^^^ ^^ ^ 

f!^°Vat U waTwntended. thit the olauM in Ae 
^- . -lv«r« uuroming toexoept the watw, ft^^*in« 

T."^ ISid^St-p^S? r«c^? 4^^ «* -rf ; 

Uon. "oiaiwK ^j^ fteeting in la 

nataMf »»« "rr , |^ taken to. mean the reter- 
.pproprlatioo. c«W Mly "•^''^^^er h«id, the 

Tatlonofa;!.Aj2'*fJ^-gi,i^rigWtote»«water, it 

'^"^-wS ^Snty! Suol' In Intention, it wa. 
^bad(toun^«»ty^ ■» ^^^^ ^ ^ 

aud. » "J.l'C;.*^, Wanting.' Theaame tutai 
***^U^tt wiS^oS. S ««• eonatrdction «id 
Sjr«tti^o"c«n Branta. u of ordinarf oonveyancea ; 




In9t»r case where, as hvx^, there irtiTisaltta,.^ 
! BideraUoQ for the oottrejance. And, with r«gar^ ^ 
the enactment, (on which the Ghrown Offioera relied^ as 
olMily referring to a olaoae of tlds kind.) thai could 
not alter the qxiestlon :—for the legialature, when it 
spoke of **reserya*ioDs" in a legal docnment, mnst be 
undecatood to haTs used the term in iu proper and 
affioacions aente, excloaiTely. 

Sotee other oaaes^ in which the same or simflar 
questions arise, having b^en argued (or standing for 
argument) during the same Term, or subsequently, we 
thought it desirable to dispose of the whole oonsecu- 
tiTely ; and in one of them the authorities cited on 
either Bide will be enumerateil. They have been fully 
considered by us ; and the following, as to the present 
matter, is the result. • i' «»««* 

We will assume that the proviso in s. 16 of the 
\v dter Act does not affect th« case, for the reason 
suggested on the argument. The Only question then 
wai be (on that aaaumptiiMi) the efiect of the reaerva- 
non, or clause intended and aaid so to operste, in the 
Orant And, as to this, it if no matur of riparian 
rights merely ; for the entire bed of the stream, as has 
been already obeerred, pasaea oyer— and is 
on each side bouilded by-* the plaintiffs 
•^2^.^ For the purposea of the aotion, however, 
the distinction is unimportant. In no event oan a 
proprietor use water, flowing patt or over his land, to 
the iiuuiy of another proprietor ?bek>w or above him ; 
lot all have equally a right to ita use, or to so much 
aa la not required for the necessary purpcMs of the j 
fiiBt taker. But, if unrestrained by any such matter 
as that now in question, ever^r proprietor of land hu 
the right to uae water, lo flowing, sulgect to no other 
limitation* 

la the restrictive clauM in thia esse, than, efi'ectasl 
to bar Off curtail that right } It ia aaid that it is not 
and thai if the clause be bad, aa being neither an 
izception not a r09ervaiion, it cannot operate as a 
re-grant by Lord of the water, or of a right to take it, 
—because the grant to him from the Crown was a 
deed-p<dU to which tbe graateo if in striotneM no 

party. If the question were to depend on this alone, 
we are disposed to think th^t aueh a right, 
notwithstanding the form of the instrument, might be 
considered as re-granted ; on the aioipie principle that 
a pefscn taking an interest under a deed mn9% what- 
ever ita form, give effect to the conditiona (If not in 
tbemoeWes illegal, or abeolutely ineooaistent with the 
gift iUelf) on which alone that interest wrs conveyed. 
See the note to Shep. tAA. \Atnerly's Bd.p. 63. . 
But we are all of opinion, ^uJMl* olauae ie good Mai 
retervation ; the reservation ofriMght to the Or^^ - 
fn public purposes, to go on the land granted, and 
there t) take at any time the water— except ao much 
as should bs necessary for the water-mills, then on the 
land ;— or so much of that^ater, ea any public pur- 
pose might then require. . , , ,* 
If the clause, whereby the Crown retained to itself 
this ' right, be not atrfetly a " reserva- 
tion." U. wUl not for' that »!«•» . 
merely fail to operate. Lord Coke atfye, speaking of i 
the word r«an»«,—" And swnstlmeB it hath the force / 
Qf ssvUig or exe«piing; ao as sometimes it aerveth | 
to reserve a new thing, namely, a rent, f 
and sometimea to except part of the 
thing w «»*." Co. Lit. 148 a. But, here, 
there was nothing granted but fom/ ; and no part of 
that land was excepted. The fft'^m waa not granted, 
nor could it hate been granted. A quaUfled' "gM ia ^ 
Ijord to take it, as proprietor of the soil, passed with 
the grant ; but the water itself, speeiflcally, arliiag fkem > 
soureie beyond the land, and paaaing thenoe in con-* > 
tinual flow to the ocean, was not susceptible Kigrw^-^ 
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^f^nd thetcfor^y oould not be Che Bobjierot an ezcep 
The olanse, eontequenily, eimplT restricted the 
grantee's right to its «ee ;. and retamed m right in th« 
Crown* for the pnblio benefit, to oome and tidie that 
water'^or the enrplut afcer snpplylng hie milU,— to 
any extent required b j the exigenciee of the pnblio. 

The only real difficulty in the case, at it appears to 
ju, (if a difllcalty,) is the apparent imc«rtaiaty of tho 
reserration as to 'quantity. Not in respeet of that 
which may be wanted for tne public, but of that whkik 
might be necessary, for an unapeeified, wad unrestrleted 
number of milla. For the Crown's right is limited to 
•uch water, as may not ba required fir mills, ereeted 
or to 9e erected. But the futurity thus spoken of, It is 
clear, was thefutimty of that dat^ only;— not the 
futurity of ail time thereafter. The object i>lainly was» 
to protect actual— not problemaiic^l erections ; to se- 
cure the proprietor firom loss, in respect of mills tdiidi 
should be erected by him, f^Ur the grant, but before 
the time of attempted appropriation. And sueh, wo 
think, is the true conttruction of the in- 
strument ; — for on no other oould the 
clause hate effect at all, and no other would be 
sistent with reason. It manifestiy could not be 
taiaed, at any giyen time, when the right of apniopria- 
tion was sought to be exercised^ how mueh water 
might be required for an unknown number of mills, to 
be erected at aome possible time then oomiag. But 
the calculation, restricted to those erected at or nfter 
the date of the grant, would be perfectly praetletble. 

An tmoertainty waa supposed to exist, in as equal 
degree, in respect of the quantity which might be re- 
fuired/or public purposes. By the express terms of the 
clause, the Crown can take no more. But, if the ex* 
pression *' required '' be construed as equiTalmt to 
requiiito,'~oi as of the same meaning 
in effect with trntsonMsf required,— >the 
quantity may ba ascertained by evidence. The 
particular purposes being stated, (and sssumins them 
to be puplio, in the proper sense of the ward,) the 
question whether the then existiog surplus water wis 
so required, or in point of fact rsguisits for their ee* 
compliehnenty would be matter of no yery diiRoult cal- 
culation. It was conceded by the plaintii^ howerer, 
or he did not dispute the fact, that all the surplna 
water— off the water, indeed, of the stream,— wtt 
really wanted, and waa necetsary, for public pur- 
posei. We need not inquire, therefore, either what Is 
the meaning of the word rsquirodt aa used in this Tsrjr 
badly expressed document, or whether the 
Crows could or not, by its officen, aiufho- 
ritatively determine what wtu required. 

Mr. Justice Milford is of opinioia, howerer, that no 
eyidence would in any event have been necessanr, to 
show the expediency or propriety of the appronriation ; 
but that the reservation was one, in effect, of o^ the 
surplus water— to be taken as the Crown, bv its 
Officers, might at any time think proper. His Honor 
conceives, that, as the Crown can have no personal or 
private purposes, a reservation for '* public purposea 
amounts to a reservation absolute, fmd without limit. 
The number and kind of purposes being undefined, it 
appears to him that no autbonty but that of the Crown* 
on behalf of the public, ooiUd determine the quantity 
required ; and that the right of uaer in Lord, of aay 
If tin plus the quantity necessary for his mills, was so 
uncertain in duration and extent, aa to be— like an 
estats at will— of no appreciable value. 

We are all of opinion, that, if the reservation in 
question would have been void, in thecaae of a subject 
grantor, or as between aubjeet and subject, fby reason 
not of its supposed uncertainty, but of ita aerocatUm 
from the righta of ownerahip, in the grantee, or Its to- 
pugnancy to the title conveyed by the grant,} yet 
such a reservation is good, in the case of the Crown. 



^^rwraau^ il«ibJeoti.-ana Ux their beneftiTte*^ 

wBich one has here beea xieed for their protfcUoU! . ^*^/ 

Mid we can perceiTe neither isjastiee, aor hixdship. la 

through which a stream flowed ; and the ni^ 

«ect mala along ito courw. Prom thete^' wheiSoew 
ft may become expedient, in order to ^ovide lor thi 

S^I^f wmaining waters of that atzea^ the tSnw tof 
Ju* title deed prevent *ny diversion to hiainjurr. Bat 
aU the rmdue, the Crown-wpreaenting in tWa re- 
!f^iJfeS »,*»^^'P^iM the rigSt to come*and w, M 
t&em*!c inte^Bt may lequire. The power toinaka 
aaMk a re«ervaii<m, for laoh porpoaes; notwitfaatandinc 
ito partial inconsiatttoy with righta previonalyliTS 
muat, in the very nature of things, as we conoei^ »: 
side m the Crown. The King ean grant a iBiS^, 
reserving divers of i:s incidents. He may grantUad 
Br« ;f'i^*' reatraln the «mt«j fiom aliSoating it. 
Bro, Ab. Prero g, pi. W2. Tin. Ab. Prerog. O. c. 2. 
auQtk wemtmoa; however, in the case of a subject 
grantor, would be void. The reservation in dispute - 
eftbir of tW "' '^* ^ ^- exoeption^Ma {han 

The opinions thus expressed, as to the validUr of tlie 
reservauon, in nomt of law, render U nnneeessary for 
us to consider Uie etfeet of the provUo, In a. 16 of^ the 
Act of Council. Ifefia a qu^aUon, moreover, on 
which we are at present not agreed. If 
we wercv to construe " thai proviso; in the 
popultr sensi •f €he words, there oculd be no room 
for doubt. But whether, stviedy construed, the term 
** reservation" there med U to be Uken in its techni- 
cal sense, U a matter les« obvious ; and we are not now 
called on to decide it. « 

The verdict wmremain at the amount absQlately 
assessed ; and the motion for increasing it, by adding 
the sum ass^ed eontingently, is oonse^uenUy re- , /T) 

THB aXTBBK V. 8TBPBSN80X AWD WIFE. V/ ^ ' ^ 

Sir Alpmsd Stbphbh also gave judgment in this /, 

case^ which waa a question reserved from the last / ' r^ ^ 

Crinunal Sittings at Darlinghurat, toy Mr. Juatice I /^ A-Y^ J^ \^4n^ • 

MUford. Two pewons, husband and wiis, wSa c/ /l/^^^^^«r^^ ^^^^^ 

charged with manslaughter ; the ground of that charge 
being that by drunkennesa and, negleet they had 
caused the death of their infant ehild. The e^denoe 
went to show that the child, having got hia neek be- 
tween the battens of the bedstead during the n%ht, ^ 
had died either from atrangulation or snsocationTbnt 
it did not appear the woman was eogniaant of this 
fact except Dy the admission of her husband that the 
infant had been found dead in this position. Shsi 
had, howexer, inoapaoitated heisalf by drunkea- 
nsss from attending as a mother to her child's t 
safety, aad had subjected it to actual ill-tieatmeBt. ' 
His Honor had ruled at the trial that there was no 
evidence to warrant a conviction of the woman; but 
the jury, although they acquitted the husband* had, 
notwithstanding thia ruling, persisted in flading &sr 
guilty. The queation therefore was, whether or «ot 

there was evidence to aupporc thia conviction. TOa - -- 

question waa decided in the affirmative, their Honcti 
holding that the fact of the Uromatf having re^. 

dered herself incapable £roii drunkennees from tahtelK \ 

care of her child, was the gist of the charge, safiB^ -i 

had been established. Mr. Jtistioe Milford, althofflr ? 

yielding to the opinions of the other J^ra (i$o -/ 

were unanimous), waa -still inclined to oolU|p^e ■ 

erideaee insuffioisnt. '^^ 
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MXLLEK V. 8SCITH AND OTHXB8. 

This wafi a role nisi, calling upon the reBpondents to- 
show cause why they should not pay the complainaat 
the sum of £2 per week from the 2nd of Xune last, 
during the contuiiiajuje of the lease of the Rov«l Hor^ ' 
Bepository, in Pitt-8treet» or . why he .ahoiud not .be 
declared a partner in that concen^r ^AlB0, ior an t 
account. * 

Mr. Blake appeared in support of the rule, and Itr. 
Broadhuxst showed cause against it. 

The premises where this business htfd been caxtied 
on had been leased by one Clements. The pveseot 
complainant was a partner with Clements in the busi- 
ness itself, but Clements had agreed to pay oomplam- 
ant £2 per week for Ait ■hare of the business, reserring 
to complaiaiMjt a right t<^ resume h^ poiilioa as a 
partner in the event of de&ult being madfi in the pay- 
ment of this ^um. At the foot of the agzeement ccsL* 
taining these terms of arrangement there was a decla- 
ratiiMi from the parties tothe effect that the partnership 
was thenoelbrth dissolved. ' After this, Clements dis- 
posed of the ooncem to the nresent defendants : sad, 
notice having been given to them by oomplainant of 
the arrangement now relied upon* it was contended 
that the purchase must be considered as subject to a 
.frihilment of the stipulations whel:eo(n complainant 
had zetased. The reply to this was that- 
it was the lease only, and not the business, which the 
respondents had jjurchased. They might have canied 
on in these premises anv species of business, and con- 
sequently the fact that tney had continued the line of 
husineBs previously oondueted there did not render 
them liable. The liabUity, whatever it might amonat 
to^ i^as therefore a personal one of Clemdnts', widi. 
which the resjwndents had nothing to do. 

Their Hokobs held that the complainant was not en- 
titled to a decree. Clements being the o-nner of thc^ 
laase {which at the time of the arra2^^6ment with com- ^ 
plainant had three years to run) the ri^t to dispose of, 
his interest lathe land was xu>t affected by the per- 
sonal liability into which he had entered as to the 
business. Ihe notice to defendants that bv purchasing 
the lease they would put it out of tne power of 
Clements to restore Miller to a share of the busiaessy 
would not render liable in the matter. The breach, if 
any^ was with Clements, and to him plaintiff mwt , 
look for his remedy. The rule was therefore dis- » 
chajtged ^th costs. ^ 

mUUB AKD ANOTHZB V. CAMFBSLL AKD AKOTHZB. 

Sir AzJKBD Stephen, C. J., delivered the judgmoit 
of the Court in this case as follows. ^- . 

The question between the parties in.thismatter coinet 
before us on a Special Case, stated (without pleadh^) 
under the Procedure Act of 1853 ; and it is -whether 
the defendants are entitled to unobstructed access and 
tranait, to and over the Circular Quay in Sydney, fat 
the carrla^ of goods and otherwise, £rom and to. their . 
own -Whan and premises adjoining. The Curcplar 
Quay JB a public Wharf, the property of th e C^'wn, 

for the lading and xinlading of goods, under s. 4 of the 
8th Vict. No. 16 ; and the plaintifli are its lessees,— - 
or, rather, are lessees of the rates and dues there pay- . . 
able,-<by virtue of a demise to them thereof, under the 
10th Vict. No. 11, s. 6. And there is no doubt, that 
the interests of the plaintifBs will be very seriously 
prejudiced, and the value of the Circular Quay itseli^ 
as a wharf, be much diminished, if the defendants' 
claim ahould prevail. 

It appears by the Special Case, that the Circular 
Quay, for some years before June last, extended only 
to a spot at some distance from the defendantsT land ; 
and that, during all that time, a wall on their land 
fonned the d^endants' boundary, towards the said 
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-A. considerable interval^ eitlier of water, or 
Tned ^il and rock^ existed at that time between 
wo ^wharfs. But, in the said month of June, Hie 
m oozaple^^ an extension of the Quay, along the 
r*ft edge, to the defendants' wall : — ^not leaving 
9|>acd between it and the Quay, as 
extend^, but running up to and in iSkct touching 
walU The whole Quay was thereafter proclaimed, 
rdini; to the 8 Vict. No. 16, as constitutmg a pnblic 
rf ; and the said wall was described as bemg tts 
^em boundary. Shortly afterwards, the dc^en- 
s opened a caniase wa£.through that wall, for the 
'eyance of merchandize across the Quay, from 
: land, into George-street ; and, in fact, they lave 
since used the <iuay, and they BtOl claim tt> use 
3 a thoroughfare— for all the purposes of oUe. . 
y s. 11 Qf the 10 Viet. No. 11, (that Act hairing 
e sundry provisions for leasing the whai&Ke 
s, and for oompelling redeiiTery of the 
urf. and aU buildings tliereon, by the lessee,) it was 
2ted that " nothing in that Act contained** should 
leemed, or construed, to '< prerent the use of any 
He wharf «• a pubfie thoroughfa/rB^ or the landing 
embarkation of jpassensers at the same free of 
rge.*' And the Urown Officers, in putting up the 
ts of the OirOular Quay to auction, in December- 
, — after the opening of the outlet in the 
mdants' wall, — mtrodnced a condition of sale, 
aded apparently (m that enactment, in the following 
rds: — "The wharf will be Tf9rv^d aw a pubiic 
nmghfare^ and for landing or embaiUng passengers 
ihe same ttee of charge." So liiat the plaintifii, who 
re taken the rates, (or^Jnju^tance, the wharf and 
es/y under tiiat conoition, amo 
Smties in this respect to which they were exposed, 
e riffhts of the Crown, however, are (as already in- 
ated) equally or more at stake, 
rhe case has been venr well argued before tis, by 
\ 'Solioitor-Qeneral and Mr. Broadhmvt far the 
inti£k, and by lub*. Isaacs and Mr. Riley for the. de- 
idants. It was not denied by the former, that a 
tain qualified right of r jad, mistakenly termed a 
>roughiare, existed over the Quav; but it 
is contenided, that this right eouLd not be 
ostrued to give a neighbouring wharf owner, in 
rogation of Uie rights and duties of the plaintifis, as 
sees of a portion of the public revenue, to eeuTert * 
e demisea property literally and whtHiy into a street, l 
r his private advantage. It was insisted, that the ^ 
rcular Quay was priimnrily and essentially a %oharf; ' 
and that it was not a street, or highway, in any . 
ose i—that it could only be so used, as subordinate j 
all the purposes of a whurf. The learned counsel j 
•Served, that there was Nearly no thoroughBiure in 
e proper sense, for the road or right of passage ex- 
aaedonlyupto a wall, where it terminated; and ; 
at the Crown never gave the right, to any portkm of ' 
ye public, to traverse the Quay in a oonlrary direc- 
dh, tommsnemg ,from that tsa//. Moreover, if the ' 
rown or its lessee erected a shed against it, far pmr- 
jses connected with the Quay, as such, how could ' 
le defendants prevent the act r 
On the other hand it was maintained, that mere j 
Ksahty had nothing t6 do with the defendants' rights ; 
'hick beloBged to the defendants, not because uey 
'eieiiei{;hbouring owners of land, but as a poition of : 
le pubhc, exercising a right of highway oonundn to 
n :— that thflup liad been clearly, by statute, if aoC by 
tie down u owner of the soil, a dedication cRf the * 
toay for highway purposes ; and that an actual pass- 
ge through, frem one place to another, was not neces- ' 
ary to constitute a highway: — that» If a 
i^cwajr, the Quay had all the incidents • 
i a hiRhway; and that, althouflrh it was fllso < 
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Th« fact^ that the 
tha Quay from the 
of the Bouthem, 



defendants 
Northern 
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end 



only. 



the learned counsel 



submitted, could not aJffisct their right :— it vaiied only 
the mode of uaing it. In addition to the enactments 
already mentionedt they Telied on'the 6 W. 4» No« 20, 
8. 3 ; by which it is enacted that all land, '< left open 
and %u0d m a carriage way" within the town, shall be | 
taken to.be dedicated to the public. J 

The foUowiiw oases wore cited. Bolt v. Stennett, | 



8T. IL608; Sutcliffie t. Greenwood, 8 I^ce ^5( 



Foundling Homital Case, (or <* Rugby Clarity t. 
wether/'} cited in Daniel ▼. North, U East S75 ; 
V. Llovd. 1 Gamn. 261 : Woodrer v* Hadden. 6 



The 

Mere wether,. 

Rex V. Lloyd,' 1 Gamp. 261 ; Woodyer v* Hadden, 

Taunt. 132 ; and Bateman ▼. Bluck, 17 JtHist 886. 

We hare fully considered this question '; ^d are of 
opinion, finally, with the defendants. It appears to ns, 
that it is impossible to regard the Circular 
Quay, bearing in mind the 10 Vict., No. 11 s. 11, and 
the tenns of the condition of the sale, under in^ich 
these ^aintiflfs became purchasers of the wharfage 
rates, as anV thing dse them— sub jec t toi te^use as a 
whyf,--^t hjghwi^ oommon to alTthfi Quel's attb«^ 
jertg. It ia^t absolutely inconaisteni witntms. that 
theplaintifEs should be described as if they had ** pos- \ 



\ 



: 




possession. But, unless the terms of the (}6jidition 
published by the Crown Officers, (in itself tantamount 
to a dedication,) and the terms of the 
Whazlfifige enaotment, are to receiw the naxrowest and | 
most forced oonstructi(m, .ilutt qualified^ possession is , 
subject to the right of passage. Tested in the public. ' 
Whatever inconsistency there may be in thus holding, 
is more in appearance than substance ; and altogether 
the consequence of enactments, not worded with 
accuracy, nor wholly free from ambiguous expressions 
— ^to be found, however, in all legislation, and scarcely 
possible to be always avoided. 

A ** thoroughfare** in the strict sense, the Circular J 
Quajr would clearly seem not to be ; if we look, to the > 
Special Case alone. And, at thje time of the passing of [ 
the 10 Victoria, it could not have been ; for there [ 
was then no outlet but at one end. But I 
according to the plan of the Quay, and alining \ 
localities, as they now stand, to which the Counsel on { 
both sides referred during the argument, it appears 
that the Quay i# at present a thorough&re ; for, al- p 
though it terminates Northward at &e defendants' 
wallfTet a road or passage thence diverges Westerly ' 
into George-street. If so, as the Southern terminus 
is Pitt-street, both termini are public streets ; and all 
queation as to '* thoroughfare" is at an end. We have 
no means of knowing, nowever, whether the diverg- 
ing road is a pubuc one or not. If not, it may 
shortly be closed. It certainly does not aeon to 
be any portion of the Quay; and to that alone this 
judgment relates. ". 

But, assuming the Quay n«< to be a thiiroughi3Bi«, \ 
the case of Bateman y. Bluck is a distinct authority 
for our hmUUng, that it is (or may be) nevertheless a • 
highway. And if a highway, as the defendant's \ 
Counsel unanswerably urged, it must have all the in- 
cidents of one. Without calling in aid the enactment 
in the 5 W. 4, (which, however, deserves conaidera- 
tion, since this Quay would seem undeniably to have ' 
been " used as a carriage way,") we think &at there , 
was here a highwav created, subject only to use also 
a wharf. And tne defendants, merely because 
their exercise of the right may be ixgurious 
to the business of the Quay, or becauso they 
win use the way to a greater extent, and more ooo- 
stwitly, than other persons passing there, cannot be 
debarred from, or restricted in the exercise ofl that . 
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min* the extent of this right. Whatbvier rig^ «ib« rest 
of the puhliO' hATe in this matter, the sanie right 
exaoti^, md in the aame mode of owr, MongB to meee 
defendants.. Bui the qnestioa is Hds. HaTepersoiis, 
happening to be on t^e defendants' Umd,--4iaTifig 
entered there from the waters of the Core^ or bj some 
aooesa odier than the Circolar Quay — 
the right to make that iiaxf their 
means o( exit ? The Crown, it may safely be concluded, 
ne^et contemplated such an user of the way, nor 
meantto dedicate any passage, except only akmg the 
Quay NorthwardM^ up to the ddWndants* wall ; or, if 
thence to George-stroet, it was oartainly not m«ant 
that any oi^ should pass thither, whose commencing '' 
point waa-<the opposito tenmnus, and whose transit, 
therefore, would he from — and not towards the North. 
We were disposed to think, that this ooosiderstion 
was &tal to the olaim made by the defiendanti. On far- 
ther reflection, howerer, we are satisfied that the daim 
«anw>t be resisted on that ground. A highway 
has here been created. Its^ site'^'is the 
Circular Quay. The defendants happen to be at one 
extremity of it, or at its side. They do not enter, nor 
desire to enter, by 'the opposite extremity, as most 
ather persons uains the way do, and as It fva^^nmiosed 
'AaX all would, and it was intended that all should 
do. ^"J^ut it is notwithstanding a common public high- 
way^; ana why are not persons, therefore, afi«long the 
JakBi And at each extremity, touse it as auch ? If I may v 
pM0 jbJws Qiat way, and tx a>;erse it m all d^^ti^ns, ,' 

(entering at the extreme Southern limit,, and returning 
fro'tf thei^dge^f the defendant's' wail, to any spot 
along the ontiM ftpace,) it is diffictdt to explain why 
the same thing may not be done by me, entering from 
the Northern extremity. It would come to this ; that 
I might pass from the defendants' wharf, proTided I 
traversed previously the Q'tay wharf, but that I could 
not do so u I chanced to reach the former by any other 
route* Such a conclusion seems to t>e inconsistent 
with the nat'ire of a public way, common to all men ; 
and scarcely to be reconcilable with sound reason. 

The case of Woodyer v. Haddpn, (though not a de- 
cisive authority, because there the dedication was held 
I to have been incomplete,) goes a lon^ way to show, 
j that— Aid there been m that case a dedication, or the 
I way been a public instead of a private one, - the owner 
' ofthelandatthe terminating pouit would have possessed 
the right, (being precisely that which is here claimed 
by the defendants) of passing to and over it from that 
land. And Mr. Justice Chamlve says, in that case,— "A 
public road differs from a private road in this; that you 
may make an opening in your fence, and go into it in 
any part of the length of the public road, or at the end:^ 
but, in a private road, you must go in at the accus- 
tomed part.*' We find no authority ini^ugning, or in- 
consistent with that dictum. It appears to be sup- 
Dorted by common sense. Both on prixftnple, there- 
fore, and on authority, we think that our Judgment 
must be inr the defendants* favour. 

The right, however, will be subcMrdinate to the 
primary object of the structure; which was that of 
> there maintairiTng a wharf. Or, to speak more accu- 
' rately, the nght cannot be so exercised 
as to defeat that object. It . follows, 
that sheds may (as sugsested) be erected on 
the Quay, notwitnstandinx the right of transit reserved 

iover it. But they must be erected, broA fide^ for t he 
n ecessary— or, at least, the reasonable 
wnarf ! -ana so as nw t6 AfftK llUlt rignt. it appears 
tdliaVb been the intention or the Legislature, that the 
Quay should be both a wharf, and a road or thorough- 
fare ; and both objects may be attained, we conceive, 
eare being taken that the exereise of one right shall 

any exelusiye purpoae, be per- 
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Smoc the preparation of the preceding portion ' of ' 
this 1ad|^sent» we have had under oar consideration 
an ahstract of a case of Young t. Oathbertson, aaid to 
be repgrted in 1 Macq. H. L. C. 356, -which, we be- 
lieve, is not in the colony* The case is 
mentiOoed in tiie Jurist^s jDigest of 1855. 
It appears to hare decided, that although 
the tenninus of a highway ma^ be a cul de sac, yet 
that terminus must be some pabiicptaee — and not pri- 
yp^te land, though whieh there is nd jMissage. But* I 
so &r as we can collect the decision from the short 
statement in the Digest,* it ' appcazs to us not to coun- 
tervau the authorities cited in this judgment ; especi- 
lely the case of Bateman v. Bluok —which is 
not stated to be OTer-ruIed. And the present cas^ is 
distinguishable, in rtffpect that the way here has been 
dedicated to the pubUc'snd is spoken of as a public 
thoroughfare, in an enaetmeut of the Colonial 
Legislature. . . ^^ . 

If, indeed, the ^uay* have a recognised outlet to 
CkK>rge*street,'aa shown in the plan, the case of Young 
T. Cuthbei^Bon will not apply. And, if the 5 W. .4 
No. 20 applies to the Quay, Us land " left open tmd 
used as a cahciage way", witnin the meaning of the 
enactment dted^ it will be immaterial to consider 
whether the way be stxiotly a ** highway*' or not. 



tiff llirf m«^lwK ""^f *i? Brl8barie.D|,tIllery. whfoh tb* ,l«in- 

touto and bwlne« thereof be declared to f e carried SCthdJ ^ . ' 

pWnuffaeeka ta comprehend within tft^TrooerSeaf r Semi! ' 
nagemenior wblth the praee«t defendila Jr"?S"St»bl% tK 
anawera of the defendanta clearly showw'nd th«e ?a no CTldMil 
togateeay or in the alightert de«ae irctken thtiJ?tit.5?«T^?hS 

S?t of ihrfJ^It^n'^*'!,'*'" purcEased on their own aSi^nt, aSd * 
outof their own ftinda; and there la no eroundwhatevar «n»L . ' 

SS&SSrSVtK^'i**!.**?®®,"* ^ ^^^ esttbU-hnjeote to the •hare • 
?urfnTi^t?rfr1liKiV'*V*," fngor Oompany.br to any ahai^hoU^ ' 
tSh«?*r*K- i.**''^*^/* ^' *^" AuftralaaHiB Bngar company— 
i ♦tf. » the ahape of rent on the Llyerpool itabliahmMt. or 

STaim ^n^'^SSh/r ^«*?\^"'"^*' '°'wW ^««» with it^hiye J 
Sf !Jh^ 3i *' **' !5f** »**>-i«liiMnta, as in the oaae 
SLil u ^It^""^ ."***'!!?'•• "^^ ^^^ they may iSve 
fSMi.\Jj"7 "ES*!?** '^5 »«°"»» Meonnt of the Canurbu^ 
S B?l iSS"?;^ • ^^ "^^ **.*'*? «> '^^'^^ « •»»ta on their bSaff 
I U.I«BSi^ii?«!?,T'51 7 •*?" ^'^ LiTcrpool or Btisbaue eaUbl 
hJif 2iH£?u*^i& 7 to ehare in the profl.8 which may hare 
' SS.k'S!!!? ^J i^ inveatmeat cf capital to which the original - 

^Bbnrehjldera of the AUotralaslan 8nipir Company were in no i 

I degree omirlbatora. An ewraot frotttho anawira of the defend- . ' 

' I2.^iS* most mftterial porUon of which I obnrye waa r.ad aa ' J 

I!i5£!J^^?!?^^P''^*l*'^^.*PP^«*^^^«»"<o*n•ccouBt into the j 

«1^.» SS *' i^f*? '^°» ^^ Mrerpool and Bri bane eeubUahmenta ^ 

mnat fail. Thie la the paaaago to which I adyert ;— '« The defead- 
S:I ^S! »»' "•«ntly. bn; they did. In or abaut the month of 
!IiT* ii:: PS""™^** oexmin ansar works and premieea in LiTcr- 
pool-etreet. Sydney, fhey alao, in or ab' 'Ut the month of Jnae, ' 
18W, pnrchiaed eerUin ether nremiaea in ParnmatU-atraet! 
Sydney, ef which the boUdlngs oJled the BrUbane Distillery ftm 

iJE^Jh^ JS^ I ^'^i'^ ?i*^* *'• wparAte and dieUnot 
from the origiaal place of bnriaeae of {b» ocmpany. The 
dttfvndanta h^yepaid for the aaid premises in Llyerpool-itreet* 

l?£!S"l.***[^i??'^^ *>' ^^ ^ LirerpoM Md ntt 
atneta, purchased since May, ona thonsoud eight hnndred and 
fyty-nin<saDd alnee incorporated with the priiaea, then pnr- 
ohawid, the anii of flye theniand aiz hnndred and alzty-one 
poanda three ahiUlnga and ninepenee, and thej hnya laid out npsn 
the said preinlaee the enm of three thonaand one huidred Ini 
•Ufot poun e alx a ilUnga and ninepenee. The defaodanU hare 
E*i!.. i^* P«»*»?» lo Pemmatta-atreet, of which ihe aairl 
bnUdbkg, known ae the Briabaae DisUIlery forme a part, the auk 4 
w«?."^**° thousand three hdndred and hlaty-«ne poinds three 
f hillings and aixpenee, and haye laid ouk.njran the said distillery ' 
the sum of three thoofand tare huadred and nlie poanda eizteea 
ihillioga and tenpenoe, and upon the rest of tbe aaldi 
prvniMi in Parramatta-etreek the earn of five thoneand 
one hnndred and eeyenty-foar ponnde four shlllinga 
•»<* |»o ??"?'• ***• ■«« pnrohaaee were nt^t, nSr 
waa either of thtm made in the name or on account of the com* 
peny; but the same were both made by the defendants in equal 
aharea, and the premieea were aeyerallyoonyeied to them as te- 
nants in common." 

1 now c mt to :hat part of the case whkfh constUntea the real 
contest between the partlee— :he mole In which the directors 
?.*SM^^^ii^* •'J«to»l ■>«' « 0' the 00 mp my. And first, as to the 
liabiUty of the directors to aeeount. without jainiog other pat ties. 
Itappeaarstomaitwaeunneoesearytodose. Rdbey andlrTing 
were the principal actors throaghiut. It is true they etaie th^ 
were not the only direotors, andthat J jmea Bobey was also a direc- 
tor ; but if he were so^ h»doea not appear to haye acted in tlie 
matter. It doee not app<«r that he was an aUottee of any of the 
ahares ; that he atten< ed regnlarly the mcetiags at which the aU 
lo'jnsut waa made; or that ho tooa any aotiye or 
prcaiunent f«t in the Msolutions or prooeed- 
inga t^whioh the ahares where dietribnted in the way I ahall 
prescntfvaome to notlee. The principal allottees ef the enaree 
;"**'JL*?****'l"* ^"^ Iryipg, and next to them Mr. E. 
Kuos ; bM there is this remarkable dtfltteaee batween Bobey and ; 
IryJng and Knoi, that the latter did not beeome a director until , 
after resolntiona had baen passed by which the aharee were ' 
laiotted, which Is the act meet oomplained of ; and that he ( Knos ) \ 
therefore stands in soma reepect neatly in the same posltlMi as ' 
other strangers to whom aharee may haye been allotted. In the 1 
appolBtmeut ef all these three directors there was an irregulacHy, 
inaimueb as none of them wen BDDolnted under 21st fl-ctHm of I . . •'. 



trust M be exeoaUd f©r JHe time' telng in regard to all 

BhaU from time to time be vestM to the dieetors." 
But this l« an irregularity not S^etlng the aiilS 6f 
iJtS^ "^ ^.^ ^^ " Wcwtore, and tho plain tiff r«?o«tt«f 

to2R?4li^n^i2^?^**'^?L*PP^^«^*' It»PP«»»i then, 

St"* •?•**<>" «^d««*<rf««ttl»M«at are entmated iltth the 
ff?ff n!^5L^*!SSJ°»2°*.^?'^*^»» •^ "»• oompftny/' and of 



eA>rc'8aof any ezop^a of power b°y>tid the piVors ct '* ultra 
vir^ of the deed from wh'eh tb<>y derired their atx'^h'nlty to act. 
Thac fthireholdc^'B are entitled to aneh relief with nt prajlng fjr a 
diMDiu ion is ahowB from the follonihjr passage from Biaaet on 
Partnership, and the oaae there cited in aapport of auch a eonrae, 
And the prl&oiple there enunciated, derirea additional foroe from 
thatofBenaon T. Heatharn, 1st Yoang and Cjllyer*8 Caanoery 
oaseia, p. 336. 

The prin ^iple that in case of jolat-vtoex ompanlea a bill mny he 
auauined for an account without ateking a dlaaolu ion, and with- 
out making tiU the ihareholdera of the company parties 
has batn subacquently reoDgaisdi and aoted upon la Tarioaa 
cases. 

Thus, in Wilson v. Stanhope {*, 10 Jar., 431). on a hill filed by 
A shareholder in a railway eompany, duly pioyiaionally registered, 
pgainat the membera of the proTlMi?iial s <mmittee, oemplalolDg 
of the«c4n 'xiV. of the ooTim^ttoa in ahindoiiag one line of railway 
in favour of another, and p^-fiytngivan ao<)ount of all CM'a of the 
abaaioned Use, and of all manias received a^ consideration for 
t^e ahanlonment of it, and prajlng other relief, a demurrer fer 
wan*, of eqnlty and for want of parties—fit th«t the other ah^re- 
holdor* were Kot Juiced in the «ult— was orerrulwi without 
l»rcjaiice to anyq'iestion in the oauee, i^ud tha c >ata reserred. 
K'lJght B'ao% V.G, •» the failure of^ ttee demurrer for 
want of rqaUy in this caw la too manifeat to rrqnire any remark. , 
The only other frrouBis alleged by way of demurrer is the want 
of the parties. Th^ bill ntaten rari^ui oircnmatanoea «f alleged 
mlaoonduC on the pari of the persons to whom the tohote scheme 
and the tiens towards the perfection of that scheme were entrusted 
(words wLio-i maks thia case rery analagous to the pteient). I*^ 
ailogea, beaidea the mattera of deUil to which I bare referred* 
that I he moneys of the plaintiff, and c f the other abareholders on 
whose behnir the plainUff eues, have been obtaiued by fraud and 
mir^rapretentatioa, i.nd for a pnrposs which has wholly failed. 

From the charge o' fraud anl miarspreFontaiioa in amoral 
8rn8ethedefendant8are,l think, exempt; hut I shall presently 
proceed to ahow that they dealt with the ahares of the ompany 
In a way unwarranted by the deed of a ttleme&t, and in a way in 
which, in the e^ent of the coLocrn b?ooming prospercua, they 
der.ved adrantages which the other ahar^holdera who 
had b en. a« thf y auppo*ei, asvoclatei wUh them f )r the common 
b^ncfli, did not nhare. The defendants, it appeara to me, ahojf 
that about 1843 aii 18 i4 ihe company was la a state of indebted- 
setp, that th^y might, under the 43rd8fo-.ion of the deed of eettle* 
net, which proviaea f:»r the difaolutloiv of the eom?au7 in the 
evftUt of Io)*e9, have eonrened a meetiag* lai.l a abatement of the 
o^nditlon of the company, required a diatolution of it, and wonud 
upitaaffairp. They, ard ^onh of the aharholdera as thought 
proper to loin them, might have t%ktn upon themaelvei the pay 
mAai of tn » debta of the company end f>tarted a n»w com any. 
They did wt think proper to adopt ihla courae, hut hAd noiU'aa 
to expedifuts which, nowavor Ingeniouv wolUma^nt, and ulti- 
mately »no:ea8ful, ther had n^power to resort to ucder the deed 
ofeettemrnt, from wbieh they alone derived their authority. 
By ^uch a course they c u\d not extiaguish Mr. Wll- 
ehire»« ehare. Ue hid paid all th3y were entiiled to demand 
of him. They had not declared 1 : forfeited, an J I cannot Ree ta;>y 
had any rig:kt to do ro. He held by It. in no way at any 
tim-) euTenderlng, repadi itiug, or abandoning If. He atood by 
It, too. at conailerab'.e rink ; fJr if the insDlranoy that at <me 
t'me impendid over the conoems of the company took piao*** hla 
whole property might have been ah corbel in one common Insol- 
vency with that ol the other shareholders. It la true he waa not 
a roguUr attendant at the meetinga, but li onveraatlons »« JJ^f 
cure p mder.09 with the dlxectors and mauagera, he oeollned 
prets'ng invlt tlon ao part with hla ehare; and though ho was 
not acqu\ia'ed with th3 minute aiave of ha acaouatf of the com- 
pany, he aaw an ffioleot reason fnr auppo?ing the aharc was not 
the valuelesa cotoern it had been rcpre?eT^t«d to him to bo. In- 
deed when he aa » persona like the directorband managers, who 
thoroughly uaderatood the atate of the oompiny.—i'j reaourcea 
aod meanp— giving them cre^'it far beng p.raona of ordi- 
nary sagacity and prudence, advancing 15 per cent, at 
one time and 5 per cent, at another, on a laryte nuro- 
bw of ahatee, he alght n&lurally jadge that thay would not 
make their a^v neei xait^ly, or without aims reaaonable pr->apeot 
of being uUUately repaid by tbe au^aequent 8uccea*ful result 
which it is admitted attended the f-perailons ef the o«^mpany. 
AUbru;rn then Mr. Knox admite he expressed in warm terms Ms 
diasalirfaction nt thortfaaalof Mr. Wil^hire to contribute to the 

r e«l§e6c!ea of the company at a period ^/ ^"^^"^■Jnw^'l^rA^l^U 
wa?thla differf Bce between thtm-tkat he. Mr. Ko<>i. w»anag«r, 
Sd'wthe Un and true state of. the concern, of the CDjp^.^y; 



//.jf 



4 



«-.*>»« Jt^tomiddirwriH tli^ pvoiieTty of ihe oompany, or the 
th«r""^» *^"*^* °' conuactlng ihe bu Iceaa offAir. vr e)iiMrn« 

He bfca risked £50 on one »htre ; he wm bo^nd to liek bo more e 
and whether wlacly er not be «»i diep led-to rl»k no more. Aad 
\ J18 BagjrftHta to me to notice a oaKe, ci .ed by Mr. Broidfiurat, from 
fte 1st Yonngo and Cjljer's New Caae.^ f, 90. which oemet 



nea er 
were 
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fr to the preaent ea^e than any that wag eiled; and which, 
it nor far two featuree distlngoiehing it from the prenentoj**, 
would be v^ry bnalagoiis to it. The oniline of taat o y^e-^Preader- 
gaat ▼. Tarton— U thus auti4 in the margtnal note:— "la 
Febiairr, a Jamt-atook campany waa eatabUahed for the partOM 
Of working n mine, tho cipiui of which was to oonsi«tof 2D 
entree or i>W each, the direotora had p^wer to exaot the fall 
payment of £50 on each ahare : but if firihcp aid were nqaited, 
then they wepo to eall a meBiing of proorletora, and »ul)m't to 
their deefafon the propriety of ine-etumo the number of shaeea or 
of taking such et'p* as might appear advisable." Wow eome of 
the featurea of tha: oue bear a ainsin* reaemblanoe to the pre- 
pent, bit there ia ihi«» i^markable difference. By the deed of 
antlcmcRt there, the ahartholdere, af.er having paid £50 on each 
ahare, were bound to aubmlt to the. deelsloo of the proprietary ia- 
M#lr^tho ijumbar of chares or of taking such steps Us they may 
deem advisable. At a meeting duly onvoacd lor the purpose it 
was deemed n^iviaable to meat iha ezpecaes of the mine bv addi^ 
t.oial calls rather than by an Inorcae in the number of aharee, 
and that a caU of £5 a ahi'ro hid been paid. The p'!ilntlff,-how- 
ejer, refjae l to pay the £5. and tbe propri tory d€cla:ed the ahare 
to be fjTfeltcd. After that declaration the proprieta^ could not 
o;U upon the ehaifcholdpra to oontr.bate in the event of lo^eaa, but 
there haB been n) declaration <f forfei.ure here la wMoh that cue 
djff ira ftom the preeent- and it diffcra from the preaeat in the 
more muteriil and important p^int that there, the propticary, by 
th*ir deed, had a righ: to call upon the pUintlff to coniri'^nte 
over «nd ab3vo the £aO ; but the direecon here bad re tight 
to call on Wil»hiro to am'ribnte one fanhing b.-yond bU £")0. 

J now proceed to trace, as beat I can, the rariona modea in 
which, from time to time, the ahares were diapMcd of. The eri* 
ginal number or ahirca a-nnunted to 4S3, of which 4. were iaaued 
and 80 retained by tha company ; to that the '.A^intifT having 
tsken o:>e share, waa entlMed to one. o it of 406 a'^ared acta ally 
leaned, and wad iutereated in one 406th pan of the 83 shares re- 
tained by the ecmpaof . 

• During tho ve\Ts 1814-5, of the 106 sharti issuel 70 
reverted ■ to the eompoLy, b.ing sold by public anetiop* hj 
order of thS eimnany, . and bsugl^t by the oompanr, 
with their oomttcn funds, for the common benefit. When, 
therefore, this last ttanaaotion took pi tc?, the number o' shares 
actually In eziate ce amounted only to dl6, and ihe plaintiff re- 
ta<n{og his oaa share, had an interest to the ezteot of one 
836th part, or, in other wdrde, of the 836 enbeistiag 
shares he hell one, and had a proportidnne intcreat in 
the origiral ndiold 86 aharce, end in the 70 sh rea now 
pnreh4aM ky th<^ common fundf . It hat been urged, indeed, that 
theae 70 ehatefl Were not/ar/et^ed, but it aefms Immaterial whe- 
ther they am said to have been forfeit!^ or lo have bean eoM by 
the Company ihrouKh default on the part of the original holdera 
of thoi^e ah^rer. It may ba regi^rdei aa a diatlneticn without a 
diff ireoM. ^or eertaln 1'. is, ti^at. ivh^in these shares were ao sold, 
the plainufTaUAbi-ities we: ^ increased, not eo far as prior cre'litors 
were eonoerned, but onqueationably eo far as regarded liabil1ti°8 
amongvt each other to oontrlbute to cammon Icflses. For the effect 
of such sale by tho company must have been ^o relieve the hoi era 
oftheee shares from all liubilltiea to contribute, ihe plaintiff's 
I'ahiUty, thereforo, being U m extended, his inter' at beeame in 
like meavure e xtenlea in the event of the company's oo&eerna 
tuvnlDg cut prosoeroua. 

Again^, In 184tt 99 more share* bctame the property of the Oon- 
pany,^! by enrrender, 3 by reqaia>tion, end 90 bv pmehwe at a 
price littie more than nominal ; and in 1848 a further number of 
S8 shares beeame the oroperty of the ompany by purchase. All 
these eftai«e~the 01 and the aS-froa the moment iheyb-:oame 
eomnaon ptocarty, were f>i(h|eet to the eame role, and tot the aame 
reaic^a, as the 70 above-mention -.d. 
At this point of lime, tbenu ^'f 1 5e 486 shares— 

. There reoBatiNd-ia iheoompaay the reeeived .••...« M 

The pnr jhaeed or Aorfeitel •m*- 7o 

The aurcendered, vepudiatcd, andpurohMcd ,^^^.., 98 
And (ho purobascd »••• '* 



Making « total of .. 

Leavicg aub«isiiDg la 

Company 



the hands of members of the 



371 






Total ^ ^ ....... 486 

0/ which 2' 5 aharee ihe pUintiff etiil held one : that le lo tay, at 
that time he was interested to the eatent of 1-Si5th in the wltole 
asaeta and liabllitlee of the oampaay, and on the above data that 
appears to me to be his pr«'sent interest. 

I next come to deal with the eharee pvrehaaed by the several 
defendants from aetnal eharehoMera. It appears that la th) 
years 1846, 1819. and Id 50 Mr. Knox nureha ed 4 ahvrea. Be* 
tween 1845 and 1853 H r. Robey puroha^ 188 auch shares^ and 
Mr. Clark Irrlng, betiTien 1^45 i^A 1858. 49 euo\aharesw With 
those pniehaaes, ifmide h&najlie,nnd \( (ff;et»d bympansof 
the prlTate funds qf the several t^reient owners the plaintiff oi||i 
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I now proceed to ih« diFpr«al •/ the abazes b«^.d by I 
e oompsoy. HATia< alreadj aUted the plaiAttlf's | 
terest in ^ ooapAoy'i ooaoerna amoiODte^ to ; 
ildth p It 91; the wholes I fthd . no proviaioii la the 
e^ of s.ttJ«nent whieh eompela hfm toeubnlt etther to a d\mU ' 
liono' hU iniareet or an i&oreaveof hts liabilUy. Aaf»ras ' 
•angerf were ooaoenied, Indeed, hU iik'^Ultj wm not oonftaed to ' 
at l-2Uth : he •h6«e to ibk hie eU in the nWeiate siiooe« of ih« > 
mpan} 'e vndertaiage, and' that mifht fn mieh a e rone reseoa 
17 be Nbould not c^Dsent to lUk^D ¥« hopn of profit, however 
Lprohable this might have be«ii la tfa» ejee of the pnbUe fent- 
>lj. Ac d be it obeerred. By the flret rtdlatribatlonof the nnlaencd 
re«aeaair«d charet, he got no inereated acevlty against • heavy 1 
ipoiulbiUty, for the fir^t re-lMM of 188 were oonflncd to the ■ 
reepreaeit defendants only; eo that, while In eases of snooert 
eydimlniAhedhlsproilte, ineaseof ftilnre and iasotTeney— ' 
iloh to many at one time seemed, impending—they added no* j 
log towards the diminution of his Uahtlitice, ezoept In so far as 
Mr Inoresfed nnmber cf ihaiM lB%de them rateably liabts 
between siKoh other for a larger hmomt. Th«y, howeter» 
Ting the entire eoatrol of the eoapany— while he, by reason 
his single share, had no toi»— appropriate te them- 
[tss 1A8 adcitloaal shares ; and on what terme f Early in the 
ar 1844, when the affairs of th» oompsny were very mneh cm* 
rraesed, an sttempt w«s ma is by the then direetors (of whom 
Q were the prcs'^nt defendants Bobey and Irrlng) to meet their 
Donlties hy roliciiing loans f rem the shareholderf. Bat this 
Ml falling, it was received at a meeting held on the I st of Jaly. 
44, *' that with a view to Indttee parUee WQO might he able end 
iltrg, by having ailolte 1 to them a Urge stake In the eorepany 
crme forward with fuods for the purpose of etfrylcg it th<oagii 
eir (.reeent dilflonitles, the then naapproprlated eharee, and any 
ares whleh by defaleatlon anl otherwise shonld thereafter 
eomethe property .of the eompar.y, shonld be left entirely 

the direetora* disposal^ either for the pnrpoee o' selling j 
e same, er to make them ov^r in paymeiit of eontr:* 
itions. 6t ih any other way to dlspote ef them wtioh might seem 
Tsntageoiks to the interests of the eompany." Aetlng npon^hat 
aolntion, the direotors on the 10th of the sanm monut remved 
That all sfasres whisih ihould ome into the oompany'e hands 
oold bs allotted to parties wlllrag to take them* on their paying 
contribotion of £^5 per share on the eame, soeh oontribaioiiS to 
• retnmahle oniy ont ef profit*, and oo theee terms of 81 1 shsree 
enbelO'gingtotheoomp ny, 80 were aUot^4d to the oofet-dant 
ahey, 40 to the de'enaant Knox (who then for the first time be* 
me a shareholder), 85 to the defendant Irving, and 85 to virions 
hsr parties : making in all 190. 80 that by means of the oper*- 
>n the holders of these newly allotted shares were to have 
e best seonrities tlm sompany eould gire for the repayment of 
e £15 per share lent, and wero to have a £)0 share 
ided as' a bonns f6r every £15 ro advtlioed. Tba effect of 
bieh arrangement was, thatbafore ah original shareholder eonld 
oeive any profit at all. these loans Bn»t be repaid in fnh in the 
-stinstaaoe ; aod when they wo*e repaid, the holders were to 
> entitled to a shfre for every £5 ss advanced and repaid. Thtis , 
tooorfioethe eonsiderstion cf how this plan operated to the 
<es of Bobey and Irving onlj^they at this time held only ten 
iRinal shares, hot hy the operation of the srrangemeat I have 
lited Bobey became pcssessftd of eighty and Irving of thirty*flve 
ore* Now, snpposiDg ^he affairs of the oompany to become so 
osperona as that, after repayment of their reepectlve eontri- 
itions • prcfit was shown in any ooe year of £1 per 
are to ovary shareholder, tho defendant would be en- 
vied to £90— £80 in respect of the newlv allotted shares : 
Id so Irving in the same propsrtion, while the plaintiff Ibr 
i one and original sharo would bs entitled to £l : in other wordis 
hi!e the plaintiff would rf eeive at the rate of fi per cent, on hs, 
iglnal advance, the defendant Bobey wonld he entitled to receive 
I per cent^ and IrvlBg in proportion. la Fehroavy, 1848. a 
me what similar, thonga still more disadvantageoosi operanon 
ok place with regard to •ill anappropiiaUd iIik«S| vuch irere 
fered for sale at £1 per share, the ^nreharcr agretiiur to kdvaifoff 
S per shsra by way of loan. Of these fifty-one shares as cffored, 
le defendants among thsm took thirty shares. 
8no!i a course of dealing with the shares appears to me alto- 
^tber uawArratitcd ^y the on'elnal deed of ssttlement. It may 
ive been meortej to with the btmafiie istentioa of savlcg the 
acem fjrom insolvency, and ciniribated greatly to do so; bat 

the event of the prosperity with which it sow appears the 
:ertion8 '^f ths Coayany hive bsea crowned, U was a 
nrse thit imported an uic'u) and disproportionate valae to tha 
ares, which it may bs eald were gir^n ds a bonus oa the advance 
a loan of £15, an1 £) repajment oat of prcflt«. With respect 

the defendant Knox— he was not a shareholder when the re- 
lution of 1844 WM passed, and doee not appear to me, there- 
re, responsible fbrwhat took place a i^er that resolution. In 
imfsslag the bill as te bim, howjver, ho coul'l not b j regarded 
Ite in the ll^ht of a stranger to these pro3eedings. Uo was the 
inarer of the company, and ma<it in that capacity 
ve been presnoied to bs well acquainted wi-h the 
ovisluns of the deed of settlement; and moraovsr, 

ii manifest he actively and nnlouely co-operated in 

ih\i was done h; the directors in these proc3ediag<*. la dis- 
saidg the hill as to him, therefore, I thiak that, in the exercise 
a reasorable and Just discretion, he should bs dis Jiissed without 
tts. 
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■reooBortheoompany.ln the proportion of hia ooe ftharetotlia '■ - , I t^ 

SaSfoKu**"^ ^f '■ *?il'^*4«'® ^« <>»o oriffiiul Shan and to a •* ' • ... ^ 

2hS5 iT: Sf "^ ^^** whBfqnMtly lapsed, of forfeltedTor pw- 
fj?!!^ **f t^« «>»P»ny. 'or the oomnum benefit, which, acq vdS« i • • 

to the oalenlatton ab >y male, he would he entlUed to^-m\h. if ' 
M?.S**»'?^'^''^**»*P"3r. Ltt U thn be referred to the 

M^fl? *.i *•» • "f*""^ "' •" '~'1»«» ^ *«»• oomiMiDy. to report 
S nUiSiSH^ /orrepajment of loan^ to find what Vnm li due 
Ih-^ii*'^!*? '"'^ P'****,** "<* *<> ^certain his iatereate fe 

t« ^^iSt^J'SliSrf been fton« >? /* pnrehasera of share! whlSharl 
;2»J?*i*?'"^*"*'*^ *^«"» »»y defendaats Bobsy and Irrinff aa 
aetualrtiaree-«»ta and fhrther dlr»«tloniVe2rTSrbitJS5oh! 
i;f«/Jil "*"?."*** "^ •«•*'• ^ "»«' o^'«^« that a mi» of doau- 

taapa. oAUmlated to embarraae as to aid Inqairy. Mnob of It, no 
doubt, waa nsoeasary to sn^tala the atatementa in the anawera • 
and tak nmmately determining n?oa the aubjwt cS eMta it «« 
be reqnliite to dfaantolah b^TweS Xt wi? ml^^^USSl? 

Tifhia under oko share of £50 were to be adjodleated usjo. the 
Sween^the^U'uii!''^"'"''*' *^ ^"^''^^'^ ^ t^SSnlS^ifiS 



\~ DULYALL V THE CITY COKMIBSIOmBS. 

<^wThe Court gave judgment in this case. It was a 
motiofi to inerease the amonnt of a Yerdiot by the sum 
tot J6800, vhioh was assessed as conditional damages. 
FTne plahitiff was one of seYeral proprietors of land at 
pBotanj <^iMt«i"g compensation against the^C^ ^efnmisw 
cdonerB, in respect rto land and water taken by them for 
vnblie purposes. This plaantifPs land extended to the 
jorink m the stream, and there was a ouestion as to his 
light to claim as a riparian proprietor. There was water, 
!«lso, oonstantlj upon the limd on account of which he 
.claimed — an extent of 10 aoresr-which water, was sup- 
iposed. to proceed byperooUtioa fhMoa the adjoining 
istream. The judge directed the jury to assess damages 
absolujtelY for the Yahie of the land, and for the waiier for 
(merely domestio uses; and to 'aasass eonditionallj 
upon the plaintiffs claim for the water on aocount of its 
Talue tor maanfawtmring purposes. On this latter grOtmd ' 
Ihej astess^ iOaOO, which was the subject of this mo- 
iion. ^Ehe. question of riparian proprietorship Was now 
!lield to bdimmaterial, in consequence of a i^ecent ^dg- 
tment in the dase of Simeon Lord, on the proprietors' 
claiming compensation. The same judgment decided 
the question of conditional damages in this case. By 
that judgment it appeared that the Crewa bad a risht by 
"Virtue of a reservation* in the original j^rant of aU this 
property, to take all the water for pubho^purposes, ex* 
cepting A,gn,fflftiency. fog 4he «se-of eerlain mius smcifr- ^ 
caily mentianed. Thsre waa flotte *«f thdse mills upon 
the pK ipei V of th« present ^bdnttflT) >cbii8e^Qenfly h« 
had no right to the water as against the Grown; The 
motion* to inewass tte damages m«st» therefore, -be 
refosed* .. - ...-.••: 

An apaUdatkm was then made for costs to the plain- 
tiir, as the qjuestion ndssd was foif th^'^ubBc advantage, 
and one which compelled the plaintiff to come into 
Court 

The% Honors decline^ to make jm exemption to * the 
ordinary rule as to oosts. 'Ths judge who tried the case, 
however, suggested that, the damages were so moderate 
tiiat he thought' theT Commissioner^ might' forego this 
costs now !n question. 

This su^fgestion was dsoUned by the plaintiff* 
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SFO&E Mr. Jastioe Milforo. 

PIKB y. MOBT AXO AHOTHSS. ' 

Hii HoMQB gave jadgminit hereia as followt :— Iiw 
tbia oaae the plaintifi; by hia bill, allegea that he aent 
a large qaa&tity of goods to Meaara. ICort and Riah- 
worth for aale by AUotion on commiaaioQ, ftnr whicK. 
receipta were giTen to hlai, and alao £1650, in twtf 
Buma, one by way of adTa&ce, of £1500, and theodieF 
of £150, part of the prodace of the aale. He then< 
allegea that the giMdt wei» frow tHne |o tiqie aold r 
that no aoaofu&t haa been lendecedf ftlthooch re-^ 
quired, and praya an acoonnt againat the deuadant 
Biort. There are aeveral atateaeota in the bUl, alleg- 
ing a partnerahip between the two defbndanti, but for 
the preaent jpnrpoee theae are not material. 11ie[ 
defendant liort haa* anawered ao mnoh of the^ 
bill aa allegea a partnerahip between him and hia co- 
defendant by denying it, and haa demnrred to the teat 
of the Dillf aa ahowiog Uiat the plaintiff ia entitled to 
no relief in Kqaity» and that if he hai foy jnat elaim 
atallhiarettiedYiaatlnw; Mr. Milfotd foppocled the 
bUl, Mr. Broadhurat tli4 demnner. Frem looking 
into the caaea eited, and otkera relatiag to the anbleot ] 
of thia demnrrer, it app^ara tkat abiU inB uni ty ft> raa { 
aooonnt liea,/r«%2^ between atrangeie, «a m the oaae 
of Foley ▼. Hill, irhillipa* reporta, 899, irhloh was an 
acooant between a banker and hia cnatomer (the 
banker being' held in law to be a debtor 
to the coatomer) ; and in the case of 
Pa£nioh ' t. Hnra^i 18 Joriat, 763, whloh 
waa an aooonnt between a aoUeitor and a elient, 
the aolioitor haying rcocived aeyeral anaa of money on 
acconnt of and paid aeyaral aoma'of money iar him. 

In theee Qaaea. in order that a Oenrt of Bqnity 
^oald obtain junadiotion^ it appeara to be neeeMtry 
that there ahoald be a mntnal account,' and that aub- 
aiatingofmore thaniwobr direeitema, or that there 
should be a oomplicated one*aided aocount ao intricate 
aa not easily to be diaposed of at law. 

£CMOfutfy,oaaeaofat(ictlruateeahip, le., where the 
law caanot aid Uie ce4tuiqu0 trusty but hia remedy muet, 
from the nature of the relation between the partiea, 
be in l(quitf» the x^inf being there alone, e^en if ao 
account were prajed. In iheae oaaee, the addition 
of a prayer, for an a^ooo&t, <rf oonlie oUnnot onat the 
equitable j uriadiction. Thirdly, caaea of peraona hold • 
ing fidu:eiary aituatlona not being atrietly truateee, aa 
caaea of principal and agent. The relief afforded in 
theae caaea in Equity depends upon the fiduciary eha- 
racter of the agent, aa ia laid down by Sir 2. Romilly 
in the oaae 6f P4durch v. Hurat, 18 Juriat 763, and the 
real qucsdon in thia. and aimllat caata ia what it the 
nature of the aoeoooit aought for from the agent haT« 
ing Buoh fiduciary character which giTca a Court of 
Bquity judiadiction. It waa apparently held to diff r 
both uoin the accounta which can be sought against 
a truB^^and aatranger liable to account. in reapeet 
of general and ordinary transactions. Merely looking 
to cdnteuience, it a^ma to me that aa the ngent has 
the whole knowledge of hia own tranaaciiona he ought 
to gi?e an acceunvof them at the requeat of the prin- 
cipal, and if he lefuaea he should be obliged t > do so, 
but not at the coata of the priocipal aa he would d6 
«pou a bill of discovery, and il the agent is to discover, 
Srhy should not the relief follow when the diacorery is 

given } ' ' , -L 

However, the matter of oonyenlenee is not now the 
question, 1^ is what are the deciaions on the point ? I 
haye only been Mo to find the two cited 
.which bear direcil? upon it. The firat, Mackenzie y. 
Johnaen 4 Madd. 373, waa a esse yery like the pieaent, 
ifheugh the statement of it ia not yery clear on a ma- 
iferial point, yia , aa to the number of itema in the 
Account, or <»hether it waa a complicated account or 
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; were agents for the sale ofthe propeity of the pltinlill, 

\ an ^whenever such a relation exi&tc a liill wifl be Im 

\ an aecoant. Tlie pUiotifiF can only learn from the dU- 

t covery of the defendants how ther have acted la the 

j execution of their agency, and it. woald be most an- 

r reaeonabU that he should pay them for their diicoTery 

{ if it turned out that they had abuaed hia oonftdeoce— 

} yet inch most be the case if a bill Ibr relief 

\ will notiie." The other oaie is Nonrilshaw ▼. Brown- 

J rigg. Law journal, N.8. toI. 21. Equity, page 57. 

ij That case, also, wa» very like th6 present ; it was 

^ deUrmined partly on the Factors' ▲ots, the plaintiff 

' alleging that the factor had maJaJid^ made a pledge of 

the goods entrusted to him and that the faotor and his 

pledgee, the defendants, had combined to d^raud the 

principal. ... 

\ The bill prayed, as. it would seem, an account against 

' the faotor, though the bill states that thejf^were insol- 

; Tent. I do not see how this omld well bC) bat the 

' decision of the Judge, so far as that case bears on the 

' present case, rests upon it. ^ 

Lord Gran worth says, after disposing of the question 
' under the Factors' Act, *< That being so, the only other 
question is, whether there is a case for an account. 
What was argued was, that there was a case for an 
account independent of this transaction (that between 
the factor and pledgee), for that Messrs. B. and Co. 
(the factor), either alone, or with Messrs. C. and Co. 
(the p|ledgee), were agents ; and that this Court gives 
relief in the suit of a prinoipal against his agent. If 
'there had been anything «f fraud that certainly wonld 
Ih^Te been so." He then says he is of opinion that the 
Court gives the relief only when it is a question 
not capable of being conyeniently Inquired into in a 
court of law, and that as the case was only one of a 
single transaction, a bill would not lie, the money being 
■recoverable at law. Li the report in the Jurist no 
cases are cited, so that we cannot tell whether that of 
ijohnson ▼. Mackensie was brought to Iiord Cran- 
worth's notioe. We must suppose, howeyer. that it 
was, ifys he giTei bii opioion '< upon the considefstion 

I of all the nathorlties, not merely those iMwded up to 
I him, bat the -text books «b4 ' many 
I other authorities, if one were to' searQh tlie 
I book." This erase seeine to ignose the distinction 
llMtween^e ordinivy esses of aeeomnt jnd those <if 
I principal and agent, and redneee them nndir the lint 
ru*e I hSTO mentioned- I am of opinion llMt-lhai 
decision, NorriWhaw t. Browsrigg, whieh ww -eon- 
firmed on appeal to the Lord Chaneellof, when- ^n 
case of JTohoson T. Maokeniie was meiftienea,'iinut bts 
considered as orerruling that case, and th^at iii the tale 
of prindpsl sffainst agent, where an action at law wOl 
conyenienily Ue, there a bill in equity will not. 
I cannot say that I am satUfied with the de<»sioo, 
\ became the reason aUegeil mhy a bill should lie in 
^ Mackenste ▼. Johnson^ appears to me a good 
'ground for .supporting that deeisioo; howerer, 
the former being tne lost c«se, and w^ oon^dered, I 
am bound, I tUnk* to^sllow. it In the present case 
, there is nothing on the face of the bill which shows 
sny difficulty in the plaintiif proceeding by aetion, 
except the want of knowing what the defendant has 
been doing as his agent, and that it seems we ought 
not to consider. 

I therefore must allow the . demnrrer, and the 
plaintiff will pay the cost of. it '(not the oosts of the 
suit), to be taxed. It is useless to mdu any order to 
amend the bill, for I presusM the case will not be pro- | 
ceeded within Equity. - — ^ 
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THB PBIVT COUNCIL. 

Cov:^czL QpnoB, Wxitbhazx, 

KorembcTy 27, 18^5. 

DiyiKB V. WXL60N AND OTHBBI. 

PaasniT; The 'Bight Hon. Lord Joituw Knlcht 
Bruee, the lEUght Hon. T. Pemberton LftlffhTuie 
Right Hon. Sir John FatteeoD, the Bight Soa. Sir 
W.H.liMle, the Right Hon. Sir B.ByS. *" *'" 
(Copy tem Hr. Morton'e NotM of the Jadgln•n^) 
Sib Johk PA9T^80K.*»Thla wu an Mtioa of eicet. 
ment to reoorer the poiueeion of 210 atires of iand, 
upon whioh many houeee hid been bnilt in the Uet IS 
2«ftif» ttid whieh M beeome a very TalaaUepropertr. 
TheplaintUreiatnMM heir-at-law of one ViSolaa 
DeT&0| who diedJn 1830. Atth^cloMof tht pldn- 
tlfTa oaaelSie aefenaantB' eonna^ applied for a noiutiit, 
but th« plainttfTa eooniel reftuiog to be nonsuited, it 
waa agreed that the queatim ahould be reaenred for 
the Court. The defendanta then went into their case, 
and the jory found a rerdiot in their favour. ▲ rule 
niai was granted to aet aaide the yerdiot and to have a 
new trial. On the heariog of that rule the Court were 
unaiimoualy of opinion that the plaintiflTa caae had 
failed aa to part of the landa, and that he could not in 
any oTent recover that part, but they 
e&tertained aemft doubt whether the piaintiff'a 
ioue had wholly failed aa to the 
residue of the landa. AjaumiDg that the plainttfl'a oaae 
had not wholly failed, the queation aroae whether ihB 
rerdiot oonld be aupported on deCendanta' oaae. One' 
opinion waa that the rerdiot waa againat the eri- 
denoe ; but thia waa, rightly, aa we think, abandoned. 
A aaoond objection was, that the learned Ciiief Jua- 
tioe, before whom the oauae was tried, had miadirected 
the Jury. The learned Cikief Jnatiee adhered to the 
oploion whieh he held at the trial, and thought that 
there waano miadireetion. The othertwo learned jndgea, 
however, held tl^at there waa a misdirection entitling 
the plaintiff to a new trial, aupposing that his own 
ease had not wholly failed. A tiiird objeetion waa, 
that improper eridenoe had been reoeCred ; aa to which 
point the learned Chief Jostice* and one of the ether 
learned judges held that the er&denee had been pro- 
perly reocired : the oUier learned judge held the con- 

TJnltimately the rule niai for a new trial waa dis- 
* charged generally, and leare waa giren to ivpeaL 

The caae haa been moat elaborately argued' in all ita 
bearings, and the oases applicable to it in ererr Tiew 
hare been fully examined by the learned judgea in 
the Court below, and again by counael before their Inrd- 
ahips here, and it oertainly (a one whiah preaenta oon» 
aiderable difficulties. 

The fimt question is, whether the plafaktiff at the 
oloae of hia oaae had made out such a prima fiacie oaae 
as entitled him to hare the opinion of the jury upon 
it, ao that on . hii refusing to be nonsuited the judge 
would not hare been Justmed in telling the jury that 
ther muat find for the delendants. 

Kow, tlie plaintiff prored that Nicholas Derine died 
in 1880, in possession of a farm, and firom 50 to 60 
Mrea of land cleared and onltirated, and more land not , 
elsMd. AU thi^ Nieholaa Derive had ooevpied^; 
for at leaat'80 yeara ; the fimn by inhabiting there, m*f 
"eleved land br cropping it, and the reat by feeding it ' 
with aheep and cattle in auch manner aa it waa capa^ ' 
ble of being occupied. The plaintiff also prored that 
he waa heir-at-lnw, and the action wsa brought within ' 
20 years after the death of NicholaaBeruit. ' 

It is not doubted that if the eridenoe had atcmed 
-here auch a prima fiioie oaae of seialn-in-fee and dymg 
aeiaed en the part of Kicholaa Derine, and of hehrahip 
onchemt of the- plaintiff, waa made out aa would 
hare oiSfid on the defendanta for annnawer, and proof 
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»■«£>»• UM, vvcucBCQ two gnnn oi xnaripiBM' Dy in* 
Ooreittonr of the oolony to Nlcholai I>e?ijtie, one i& 
1794 of 120 aorei, tlie4>tW in 1799 of 90 aoret, and 
t the dstedABta contended thet both'tbete freoli wecr 
void «» unoertainty, ox at aU efoOa that the fint of 
thetn wM Toid on that gsoond, and ao that the plaintiff 

• by his own ahewing wu out of Court, and ooold not 
•vail htmielf of the preaomptiye aeiiih-in-fee in 

^ KieholM Devine, arising horn his poesoMion, whieh 
; the plaintiff hiouelf had ehoWn to be nnlawfol ia the 
: begmning, and throogbont the thirty yean of ponea- 
' 0ion, or at most that Kioholas Devine was only tsnant 

at will to the Crown, and so had no estate that oould 
deeoead to his heir. 

In this stage of the case the defendanlk most be 
^ taleen to be wrong doers, not hatfa&g yet ahown any 
; tide. The first of the pants in qaestion, naately. 
; that of 1794, granted to Nicholas PeTine^ his heirs 
j midssdgns, ** 120 acres of land^ to be known by the 
' name of BanrsiiFsnn, Ijing snd situated in the dis- 
i trict ot Bulanaming, sad sepsrated on thts north side 
, byarosdof200lBetiawidatANHii the land allotted 

• ior the maintenance of a. schoolmaster within the town 
of Sydney/' free of feesi^o., for five years, provided 

' NiobolasMTiae shall reside within the same and pro- 
ceed to the i m provement and eultitatlen thereof 
(timber fit for nafal purpocea to. be resenwd for the 
: vseof the Crown), and paying an annual quit rant of Is. 
ior vnry 60 aerea after the five years. 

The sepond grant, nam«ly, that of 1799^ granti to 
KioholM Betine, his helm and assk^ns, 90 acres of land 
lying and situated In the district of Bnlaoamlnff, 
, bounded on the south- weet side bjr Psge, Caudellr , ^ 
! Jenkbis' and TiM Perms, ftom which it is separated i 
1 by a road of 60 feet, and on the south side by an aUot*> 
iment graated unto Samuel Burt, reserving timber as In 
. the mat grant, and a quit rent of 2a. eitier fiie yean. 

Nothing la said lu this second grant about rcsidenoey 

possibly because Betine wss already residing under 

the fint great. The eases principelly reUed on to 

show that these grsnts were void are, 1st, 

Term Beports, SO; Kungerford'e Csse^ 12 

'RegoirtM 86, Stochdsle's Case, snd Noy 29, 

Brand t. Todd« These cases show that if 

la the Sing's grant thsre beao deseriptUm by name, 

abuttal% &o., but only so msny acree, the grant is 

Toid, Uac ** thepateatee shall not have his electloB as 

he shsU in the case of a oommon peison." In Brand 

T. Todd the distinction is taken if the King grants att 

the waste in D, and on quod damnum it be returned 

that the waste tends contain 120 acres, yet if it con- 

taiaa 800, mU shall pass, for tlie grant is gensrsL . But 

if the gnmt bo of 120 acres, anJi on quod damnum it be 

retomed that there are 300^ the grant is Toid. The ad 

quod dsmnum is to enquire aa to the damage, not as 

\to quanthy, 2ad| Shepherd's Tbuchstone» 246, dbes not 

carry the point further. In Shepherd's Touchstone, 

■229 (in Mr. Freston's Bditton of 1821) is this passage : 

:**.!& acquirendo rerum domino sedect onod dona- 

tiones non Talent licet incepts nisi sine perfic'tt/' sad 

Brook's Abridgment Ghrant, page 29, is referred to, 

" but if greats be very ancient, and the things granted 

hare been so^^yed according to th* grant ever sbice 

the making of it, la this esse the grant may be good, 

BOtwithetsadiag some Ugal defect in sooM of these 

psrtlcnisrs, ss absence of li^ying, fto., fox irom posses- 

sion, liTing, ftc, will' be presumed." 

It WM agreed on both sidee on the argument, that 
i when a Crown grant refine to c«tabity, though In 
I put only, that reference will be sufficient sad that if 
■ oy one construction a Crewn grant would be avoided, 
but by another it might be made good, the latter shall 
beadoptsd. Theee^ptopositioDs are AtUy established 
I by the following, amongst msay other esses:'— 11 Be* 
' ports, p. 8, Pindls sad Kapper'a cgse ; 10 Beports, 66, 
iWhiatler's case: 9 Reoorta. 166. the Earl of Shrews- 
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eaae; 12 Reforti^ Bl4, Stockdue'g cue; Yinet's 
AbridgmMit. f lerogatiTe GrftDt. 

Such is this law as to grants of the Grown mada ez i 
etrta sdentia at marc motu. It ia trae that aoah grants 
are^ aaoording to the bpo)cs, eonstmed most fatonrahly 
fsr the grsntea. It is lUso^ true that the grants now in 
question sre not made tk cjirta tcientia at mero motu, 
butlw eonsideratiott»nsaieiy» quitrenti altar flvayaaiSy 
and a oondition in tha first grant that the srsntae . 
shell reside on the granted land, andprooeadtotha 
improTement of it, and that timber fit for tha Nayy is 
resanred in both. But tiia prindplee abate stated . 
merelr apply to all down granta^ It ehould eeem, A 
theramre, tnist if there bfsuoh a desedption in a down 
granti whether bj deetfiptiTO words, or by reliBrattoe 
to a matter in paJa or otherwise, as that by eridenoa 
aoBneeted with luoh deeeription, the identity of the 
landagisnled is eapaUa of being esteUithed, the 
frsntasy be good, slihongh the deeeription be in It- 
aaif aarar so imparibet The suffieianay of enoh da- 
seription, and tha legality and mode of eupplying by 
eriaenca any defeot Sk it are hardly touehed by the 
oieaa. 

Tha grsnti in mieatlon are not wholly without de- 
soriptim, aa tha Oowt in ite jndgment eaeau to oon* 
iMer. Tha eeoond giant menuoneboundanea on tha 
•outh-west» and the south side, and eyen tha first grant 
mant i ens a boundsry on tha north side. The eTidehee 
showed tha poeseeefcg by Wieholas Detine'for thlrtv 
years* of land, tha positiott of whieh is aonsistant witL 
tha <rants» and so far as there Is any dasaription in tha 

Ssnts tallies with it. Thia possession of Mlcholas 
erina might indeed, if it stobo alone and unsupported, 
' be Msibly referred to soma snppcsed eltetipn made 
by him— iHilah eleotian ha oonld not by law make 
againat tha down ; but when it ia aoni^ed with tiia 
xeiMipt of quit rant by the down, end with the sunrey I 
made in 1822 by Nicnolas Define and the GoTemment | 
Bunreyor Mayne, hating with him a Government chart 
or map, aa wsa proted by the witnees Datis, there is 
surelT soma atidenaa to go to tha junr, as to tha 
identity of the lands and as to the probafaiUty that 
p oee e e ri on was giten to Nicholas Betine by the Go- 
Tsmment offioen at or soon after the timeot the grants 
in oonfonnity with them, by which tha granti . though 
impeiiiMt on tha faoa of them, might be made good. 
Besides which their lordships era of opinion that from 
tha Hong poasassion of theae landa tha 
Jury would hata been justified in 
pvaaundng not a substitutiooal but a 
supplemantiry and aontanatory grant by the down. 
It waa oompataat to tha down to make such a oon- 
firmatirr grantytnd it appears firom tha oasa of Ghiod- 
title T. $ildwin, 11 Bast. 488, that the Court will 
6U90X a jory to presume in fatour of possession agaiost 
tfla down any grant which might be legally mada— 
tha rafoaal todiaeet such a presumption la that caaa 
prooaadiag entirely fram an exarasa prohibition in the 
statute 20 Charlea !!• Their Xordahips under thaea 
eircumstanoes sre x)f opinion that the grants in quaa- 
tion wore not wholly yoid and inctpable of being aup- 
ported by tha etidence adduced, and that the ques* 
tiona as to the idantity.of tha lands paxtiaUyand 
imperfectly described in them, and of tha presumption 
of a confirmatory grant, ought to hata bean aubmitted 
' to the jury,— not pieaning to say that the jury were 
bound to find for the plaintiff, but that tha casa ho 
I had made was proper for their conaideration. Thi» 
* being ao, and suppoaing that the plaiatitf might hatm 
succeeded if tha defendants had not set i^^ any title in. 
thamaelTea, it remainato be oonaideied whether tha 
."terdictestabliahingthe title which they did aet up^ 
- can be aupported. The delandanto' ease reatod on aa 
j alleged conTeyanca of NijBholaa Detina to Bochford 
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{jnd«r whom th« &f«iia«iu «lMm€d[ in igiTr 

Much ftgument waa , ralwd^ bSk it. Ai 

Court below «xd before Uefr IwShibe.^^ / /^ 

wiUi the Court below that such an«itLi« A85?1*^[5^ 
«poa the ^UaUir. c«e ; '^V^^.Za^ 
mine to their uawer, they theniMlTee atSm!T 
throngh BocUbf d Md Niehdi DeiSST Md«T2b 
wy gtenu •■ to whieh It wm oStoSfeSTSL a!! 
were estt»M«d. It fenowt thrt ttr««S«^^ 
•*)Wrt.dl<fiwt ,riw oa their^rLB?^dtiLf- 

tte gnats which wh teeerred to thua on t£a dm ^ 
the ^tiff. cue. Two obJMdou «^h«I25^ 

tiM •dmiMion of impioper erideiiee. ud k^om!^' 

Aj to the itm, • penoa of the name ef if.i.^ /<»«. 
™f?^ witneSU to the oo«^^)1£g,"iS!' 
tjrouely ill. wm extQined opon intmogitariee 2fe» 

BUM of Hahet >ppe*iiB> m that af & — '■ - - -^ ^ Irr 

! deed waenot hi. h\SS!iSLi?. H^ ff^f 

jttomey attending on behSPof tlwdS<£ftt to w^ 

agher d^od befote the trial, at whi^ time SltiJt 
SS^^S'T«!?i^ ooni^^anoe were alio dead. It 

ri!S?£^!^"**'^^«^*^«^^«^to ^ eon-, 
^Tw? hy ealUng periona proiSBiaing to be aoooalated 

wJ;^^J'?^'^^«' ^««^i^ not put S S«SS 
Mion of Mah^ taken on intenocMeiiet. The eovmeel 
te tho plamtift in reply, pnt Tn «»et omSml 

'S^Jl^J^'^.7^V^^ InerdSlSiSSS^ 
Mriier g denial of hig aUeged ainatnMe The oOm 

WW Til^^"^ r^^^ th?exaS£?tlon thet^!^ 
which Haher wrote at the xequett of the deftmdMtf?* 
attotney; but the attorney prodnoed them in CoufLoft 

S* ?i!^*'*?»''^ *^® ^•^"•^ ^«^«. *a the eran? rf 
uie detadsnti ease, and iwore to then. Tbolettned 
Judge afterwarda aubmitted theae'&ree aignatiirei to* 
Ae Jury, fai order that they mkht oompare^them witi? 
Manor • ^au^ed algnatoio on Uio deed, to which tha^ 
connael for the plaintiff obj-'oted. wow* wo^ 

Another witnea. to the deed, of the namo of Kaa^ 
Mm ^m dead, the deftndanti' gaTe evidenoe ^hsi 
haidwnuiig ; and, ha^ ealled Sia daughter to pioT« 
«i!eJu5?^ "h*, on lier efoaa-ezaminatioii by the 
plaintifTa eounael, denied that thename of Bean oa 
the deed waa her ftiher'a handwriting. Bhemokeof 
ejetter from her fSather to her mother which ahe (the 
wltaeaa)iiad; and, on the requiaitioA of the leenied' 
Judge, ehe produeed it in Court, and the leened 
Judge haiided it to the jury, in order thai ther miehe 

f^P^l^**" ^•?;« •"•«•? «gnitufe to thi dSd» 
to which the counsel for the plaintiff obieoted. KevI 
ea to tiiii letter of Bgan, it was not in any way in CTit 
dence in the cause ; the Jury could not haf« it belwe 

?^ f?L"*y ^*^ f^*'^** ^w ^ • eomperiecn of 
Jumdwtittng. Their Lordahipe are ef optnioB th«l» 
under such drcumstaacei, it was not ^m4^^ li^ 
eridenoe, and ought not to hare been handed to th* 
Junr. The seteral cases in our Oourtl eataWdi thi» 
to ha^Blbeen the law until it was altered by a leeem 
A^ of FarUamant. little stress seems to here beem 
kid on this matter in the argumento in the Oourt 
Mow; but their Lordships think it proper to eniei^ 
their opinion upon it. * ^ w- 

The signatures of ICaher stand on a diffbrsnt groead. 
Theymayinaomeaortbesaid to have beeneridenee 
inthepause. Their Lordships ha^e no doubt that if 
on a trial at nMprha a witness had denied kis aigna^ 
tore to a document produoed in eyidence. and upoa 




;ht b« treated as erideiiM iQ. 
oauas, and De aobadtted to the jurj, who Bight 
oompare it with the alleged signature to the docii- 
meat. The three signatiuesolJUher in <iiiffstianw«»^ 
made by him wheb he wee properly nadeff ewaihS" 
tion as a witnev in this cause ; sod although they 
were not rsluiied hy the offiser who took that eauun* 
inaftioD, yet they wflMsnffieiMitly Identified, a&dtiiefar 
Iiordships ; iMft of opinion that they may hklj hm 
treated as evideno^ in tho eaase» that they weie admis* 
Bible, and were properlT submitted to the jury* Their 
lordeh^ ha;fe tbooght it right to exprcea their 
opinion upon this <|«wtion as to the admissibility of 
the letter of Bgaa and of theae eignatores of Usher for 
the gmidanee of the Govt Mow» titongh it was net 
abeolntely necessary^, by f sieon of th* opinion wh&ela 
their ILordshlps are awmt to eipiess with tegsrd to the 
other objeetion taken by the plaiatiirs eounsel, IT 
say Aflt of the oolony sim&si^ to the leoent Aet of Psr- 
liamsnt shore allnded to ahall have been psssed beiova 
the new trial in this aotiOB is hsd» the Ooatt will of 
coarse be goided by the proTisiens of that Aet. 

The second oUecdoa was that the learned Jadge aa 
his charge to torn Jary tdld them in snbstanoe that 
they mast try the qaesoon as to trtiether tho allegec^ 
oonTeraace wsa forged, in the saaie ouumer as if 
Bochford had been on hii trial for fbrgcry« Tha 
learned 7atf ge explains that this direction was aooov— 
Denied with explanation and qualification ; bat theis 
Lordships eamot bat thiak that the Jary anderatooA 
the direction as aboro stated. Now there la a great 
distinction between a dvil Md a (fioisnal ease when a 
question of fiorgery arisss. In a dril esse the onus oC 
profiag tho genuineness of a deed is eset upon tha 
party who ptodaces it sad akserta Its TsUdity. If 
there be eonfHetiag etidaaoe aa to tho geaaiaenesi» 
either by resson of slltged forgery oc otherwise, tha 
party asserting the deed must sstisljr the Jury that il; 
is genuine ; the jury must wel^h the eonflictin^ 
STidenoe, consider all the probabilities of the esse, not- 
excluding the ordinary psesumptioa of innocence^ 
sad must detmnine tlm qaestloa aoeording to* 
the balance of thoee probabiuties. la a erimlaah 
case the onus of proving the forgery ia eest oa- 
ths presecutor who asserts it ; sad unless ne csa satfsiy 
the Jury that the Instrument is forged, to the exelasioa 
of ressoaable doubt, the prtsoaer muse be acquitted. 

Now, the charge of the learaed Jodae apaeeia ¥k- 
tbeit Lordships to hsTe, ia tflbct, ahifted taa onua 
from tiie defendants, wbo assert the deed, to tha 
plsintifi; who deniss it; for, In substance, it tells tha 
jury that, whatever be the balance of the probabOitiee, 
yet, if they haiFe a fesfMaaUa doubt, the defoadaata* 
are to have tha beaefit of that doahl, aad the deed ia 
to be established ereh against the probabilities ia 
IkTOur of the doubt. Certidnly, it hss been the prse« 
tloe so to dfareet the jury ia aeriminal caee, whether oa 
motiTea of public poUe]r,or from teaderaeea tolifoand 
liberty, ox from any otker reason, it nay aot ba mate- 
lial to enquire ; but none of thoee reasons spply to a 
eiiraease. If, indeed, by the pleadings in a ciYil caaot. 
a direot fimue of forgery or not be raised, tha onua 
would be on tha party sssertiag the Ibrgery, and thi^ 
would be more liae a crimlaal pro ce e di ng ; but ofem 
thea the reaaona for sn£Mng a aoubt topterailaaaiBBt 
the balance of probabilities would not, m their Lovd- 
ahips' opinioB, apply* 

Their Lotdshipa osnnot but think that this mil* 
Siireotlon 9f tha laamed Judge was cslculated nute- 
Idally t» infioeade the Terdlot of the Jury : and they 
Mua^ therefoit, hold that it entiaea die platoUff to a 
iew trial, hatmg already expressed their opinion U^ 

K"" e plaiatifi, on the doee of his own case^ ^!^^^!!t 
hate it considered by the Jury upon the pdalaabota 
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I* livr ICijMtj that a ww total ia thla eaM-ahouli 
gnatad gaoanllj, and that tba eoaU of thia apptal^ 
and alao thoaa in tha Covt bolow, ahonld abidii th* 
ATUitof aaeh naw trial. 

< I tUnk it tyfiLt to flMHtioii that atnoa thair Lot d- 
ahipaaaadaapthairnUDdaiiithiacaaai aodalaoa tUfl 
itiagneiit waa wxittatt, and which ooiild not thanfon 
Influenoe fheir loidahina' iodgmenty than haa bean dlf* 
eoTwad at tha Colonial Office here a map, and apiintad 
book or iadax of namea refcrrlng to tha map, of th# 
diiiiBronlgrantaaaof land in tha eolonj, and theza is 
the name of Mlaholaa Derine te ftlO aeraa ; and the 
indiK reftra to the map and tha plota of ground^ and 
them U ii npon the map. maikad ont in mataa and 
bonnda dbtmotly anddearly aa the plalntifra landa 3 
ead that talliaa with wlint ia ftmnd in the eridanee^ 
thet the GbTemment Simrayor had gone oter the 
around with Nioholaa DeTiae in hia lifttlme with the 
QoTenunent map. "Kow why that GoTommant aup 
wea not produoed at the trial, why it waa kept baek» 
we oanaottall ; but it doca aeem very extraordinai;y 
thet aneh » thing ahonld ha^ ooeumd^ to lay the 
leartofit 

' Sir P.KxBLT : We are greatW Indebted to yeti» 
Ijordahipa for thia last piaoe ef Snformetioa, K» 
doabr» whet haa been diaeoTered at the Colonial Oftet 
will now be made eridenee. 

Ccranael for the epellant» Sir F. Kelly aadMr. W. 
y. Haroonrt. Attonieyy Ife. 8. T. Glarie. 

Ooonael for the jrc^oMent; Hr. BramweQi Q.GL| 
and Mr. Borill, Q CC Attomeyay Jleaan. 8ew«U| 
Toxy and 8eweB« 
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CUMMINS T. MAYSTOy. 

Thif was % motion fbz new tritl whioli huA beea 
partially argued on previooa daya« It was an action 
for trespass on a tguatting twOf whidi had been tried at 
Batkorat before Mr. Justioe Tiierrj. The yerdict had 
been for tha plaintiff with £100 dama«s ; and there 
was a special finding as to the extent of the plaintiirs. 
boundary from the rirer Laohlan, the object of the* 
•uit being rather to determine this boundary than to 
seek actual damages for trespass. A new trial was 
moved for upon several grounds, the ^inctpal of' 
which were, that the Terdiet was against evidence, and ' 
that certain documents which had been tendered, at' 
the trial had been improperly rejected by the learned 
Judce whopreaided at ttie trials 

Messrs. wise and Stephens supported the motion ; 
and the Solicitor-General and Messrs. Holroyd and 
Pring supported the verdict. 

The plamtiffs run was situated on the banks of the 
Lachlan, and the real question at issoe waa, as to how 
far it extended to tne northward of that river : 
whether or not it included a l*goon, called the Gun- 
aing Lagoon. The j ory had iband that the plaintiff's 
run extended six miles from the Lacldan, but there 
was an obscurity and an iQeonsistency in their finding 
as to his right in reference to the lagoon, and a ques- 
tion arose at the outset as to whether— the fact of this 
being an error being appar«nt from the Judge's report 
of the trial— the necessary amendment could be made. 
The Ooort held, upon the authority of the case of 
Bmeat v. Brown, 4 Bing. N.C., that this amend- 
ment could be made by the Judge who had 
tried tha oaae. The mode of amendnsent 
held to be the proper one in such a case, waa to make 
tieneeeseary cnange in chambers when both partiee 
night, if they wished, be he^rd as to this particular 
question* In the present instance, however, the 
amendment waa made at once, and the argument pro- 
ceeded with. The finding in its amenied ahape 
was to the effect that^ihe plaintiff waa en- 
tilled to io mueh of th< laaJin queitioii as lay six 
I miles to the northward of the Lachlan, leaving out all 
special reference to the lagoon, and thus giving the 
plaintiff the whole of this lagoon, if it came within 
thle distance, or vice ttrsa. ' The 'rejected documents 
were, on application by a formef^oluer for part of the 
disputed land, and ether papers connected with this 
application, the object being to show that the-plaintiff's 
claim to possession had been disputed 
by these means. But there had been 
no accompanying proof that th^s^. documents, or the 
claims to which they b6re reference had been brought 
to the knowledge of the plaintiff, consequently they 
could not affect his claim on the score of posses uan, 
and would be immaterial Upon this (Ttound the Court 
ruled, without calling on the plaintiff'a counsel, that 
the rejection of this evidence had been proper. The 
argument as to whether or not this verdict was sus- 
tamed by the efidence was very Imgthy, and necessa- 
rily had reference to the details of the evidence iuel^ 
which, as in all squatting cases, consisted chiefly of 
eooflictinff testimony as to posMSsian, and as to the 
position of the disputed localities. - 

TheCoTTBT refused to disturb the verdict If this 
finding 8h9uld go to<tke northern limits of the lagoon, 
so aa to include the whole of it, there was a prepon* 
derance of evidence that the plaintiff had a right to 
land to the northward of this lagoon, oonsequenUf the 
verdict would be sustainable. If the finding would 
not embraoe the northern extremity of the lagoon then, 
if there was any ground of complaint against it, the 
. plaintiff waa the only peraon who could have a right 
j^to make such a complaint. 
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8BOBBS0K V. POLDIMa AND 0THBR8. 

, tia was «ii appUioatioii bf tlM trastM uikdftr a wUL 
to obtain eompensatioa for lua aerrieea ia ibe mavni, 
management of the eatate for a long period of £ne. 

Tbe applicant, Mr. I>aU7, had, at the iaitaace of his 
eo-trnateee, and in the belief that he ehoold be entitled 
to eompenaatiott for eo doing, taken the entire mani^e- 
meat of the eetate into his hands, and had been put 
to a Tery great deal of trouble. To the penon 
eogaged in the coUeodon of the rents fife per cent, had 
been paid, and the additioaal services rendered by the 

Sillesat In the war of ffenersl management was se- 
ated at an additioaal fiTe per eent, at least. Saeh 
an aUowaaoe was therefore sought to be mede oa the 
peering of the aceonats. The elaims had been referred 
to the Hester, with sa ezpresrion of opinion on the 
part of the Primary Judge that itVas a reasonable 
ono, bat the Master had reported his iaebility to make 
this allowaaee without an order by the Court. The 
queetioa was, fhereforoi brought btfore the full Court 
by the Primary Judge. 

The Solieitor-Oeaeral now applied for such aa 
osder» and Mr. Stephea, who appeared oa behsdf of 
the dieyiseesuader the wUl^ offered no objaetion. 

It was admitted oa all liaads that the senrioes of the 
applicant had bsea highly beaeficlal to the estate, aad 
had saTed much waste aad loei, bat it was questloaed 
whether the Court lud power to make this order; iu« 
as much as it would be oppoeed to the geaeral pzia* 
ctple that trustees should hare paymeate allc^wedto 
them oa aooomat of the ezeeution of their duties as 
•neb. After some discusiioa as to wliether there were 
aay ouroumstaaees la the present oaae to take it ^ut of 
the general rulp, * ^ 

Thrir HoHoBs held that they had ao power to great 
this application, although they, adauttad it to be one 
oif a perfeoilY reasonable nature. But, in order tiukt 
the same end might be attained on the principle of the 
aUowanee being payable under a contract, a direction 
wa4 given tiut the Aaouat of eompeasatloa should be 
estiinated br tiie Master, aad that so much of this as 
would equal Uie proportloa of the devisee already of 
age ahottid be' paid at once, while the shares of the 
devisees who were still uader age ahonld remaia ia 
Court, to be pud as eKch one attained his or her majo- 
rity, unless such paymsats should be thea opposed. 
This order had refereaoe to flie eompensatioa claimed 
for the managwneatof the real property. As to the ap- 
l^eaat's aoeounts la refexenceto the management of the 
penoaalty, the eetiitfation aitd payment of a reasoasble 
eompeasatioa, at oaoe, was dueotedi. As such aa 
order ai the latter could clearly be made oa the eode- 
slatlcaleideofthe Court, it was held. that the Court 
sltttag as in eqnli^ eould, whea oaee seised of a case, 
ei^te whetever order waa aeoefisary for the oom^Mea 
<tf its adjudicatioa. 
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BOOGIS V. THE BICMX. 

His WoBSKiF gave judgmeat in this oaae as foUows : 

The only questioa on which I eatertaia aay doubt 
after the argumeat oa the act on protest was, whether 
the MerDantile Mariae Aet 17 and 18 Tie.| o. 104, so 
far as the eame reUtes to suing lor wagesi is now ia ^ 
force ia this coloay. 

The aet is divided iato parts, aad at the oommenoe- 
meatof aeveral of theparta the extent of the appUca- 
taU^of eaohpaittotkeooloniea ia specified. - Mme 
of tnepartsaie, and some are not to apply to them. 

The third part is that whidh eontalto tn ^ e n a et mett t s 
relating to wages, aadat thoeommeaeesMnt it is de- 
tfUaed that so much of that part as r^tes to the rights 
to wine rilaU apnly to all shipa regiitend in any of 
Ihs mSmimt whea aueh ships are aot wltfala the 
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employed in trading from Great Britain 
to plaeee other than the colony to which they belong. 
Nothing is said as to that part of the Act applying to 
oolonial ships when within the respective colonies to 
which thaey Delong. The question then is, whe^er 
there is any other enactment which extends the pio vi- 
sions of the third part to such oases. y^ 

The 647th clanse in part eleyen gires power to Co- 
lonial Legislatures to repaal any proTisions of the Act 
relating to colonial ships. Kow there are some prori- 
sions of the Act which apply to colonial ships, and 
some which do not, so that this clause must be con- 
strued to apply to these proyisioBS which do apply to 
oolonial ships, and no mfarenoe can thsrefove adse 
from it that the whole Act applies to the oolonies. • 

Again, the 288th clause, part three, autiiorises the 
Oolonial Legislatures to apply or adi^^t any 
profiti^as of the third part of the Act 
to British ships registered within their 
respectiT* jurisdiotioBS, and enacts that if so 
done they are to be oar:ied out in any part of the 
kingdom. And by the 290th clause in the sadM part 
it is enacted, that if there should be a corflict of laws 
the pioyision in the third part of the Act im to goTem 
the decision, if it is expressed to extend to the natter 
in question, but if not the ease is to be goremed by 
the law of the colony in which the ship is registwed. 
This lut clause shows clearly that tlM act is not to 
hafe uniTersal application to the oolonies. 

I haTe not been able to discoiwr any other datte 
bearing on this question, and on oonsidefaiion of the 
whole of those I have mentioned, I am unable \o 
find any general enaetmsnt making the act applicable 
to the col6nies, though there are eome speeui enact- 
ments which do apply to them, and as the intention 
of the LMislatute appears to be to allow the laws of 
the ooloines in general to remain untouched with re* 
speot to their own ships, I must hold that the 191st 
clause, enabling the master to sue the ship for his 
wages,' is not appUeable to the ease of a master 
demanding wages in respeol of his sorvioes 
in a ship registered * in this eolony. 
We then must look to th6 law as it stood beiore the 
Mercantile llarine Act was passed, in o|der to deter* < 
mine whether the plaintiff can eome iiMK> this court. 
I expressed my opimon on this point befbre, by hold* i 
^g Uiat a mortgagee was not an owner within the pro* t 
Tiiioo of the 13th Vic. No. 28, enabling a master to 
sue for wages when the owner is inisolTent, as appears 
by the de&ition of an owner in the clause stating the 
character of a mortsagee in the Mercantile Marine 
Act, and the case o{ the Bepulae in the 9th Jurist. 
The oases cited by Mr. Stephen donot.depend uponany 
statutory enactment in which the word owner is used, 
but merely upon the opinion of tiie Court as to who 
ought equitaoly to be oonsidered an owner when a 
ship is repaired so as to charge him. I moreoyer held 
that I was not called i^on to decide the abore ques* 
tbn (though I thought it better to do so in order to 

Srerent any further pcooeedings which might be taken 
; my. (opinion was not gi? en), because there is no proof 
in this case that the perion who engaged the promo- 
'vent's seryices was 'not either owner or mortgagee 
at th^Hime of th^ agreement being entered into, and it 
is not pretended that the then owner .was t|ien or has 
since wioome insolvent. 

On the whf)le, thtp, I «Qst allow the protest with 
costs. 
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Ck.RBW AND WIPE V M'BNCR-»B AND AMOTRBB. 
nc THB -WILL 0» yrtLLUM DATie. 

Hr. Justice TaE&aT proDounced the foUowmg Jodg - 
: meat on tbe oon«tractioii of oerteia pMsagee ta the 
will of the late William Davis. Uic Hooor eaid that 
\ Um points on which he wae celled to adjadioate were 
jittTOlOTed in three clauses in the will of the testator, 
I who died possessed of large personal and real pro- 
, pertj, which he devised and beqneftthed partly to 
( MWal of bis relatiyes, and partly to charitable and 
educational purposes. Ihe question nowiar adjudi- 
cation arose on two dauses and t&e reaidnary clause 
whiah were as follows : -* ' 

<* I do berehjr will and dedare that the several 
iMqtnsta heretofom given and provided for the above* 
named- thvis obUdtMl aktUi b$ prnwrvA f^ ikmn. 
j^raLloiis, UwiuUy begotten, md weigub Wtil the; 
\ rtapectively attain the age of twt nty -one y eats ; aoid , 
:> that the executors, to be hereafter named, do secure . 
and put at inieren all the rentp, issues, and prcfics | 
arising Aro^n the several bequests hereinbefore j 
mentioned f»r iAe abovenamed three children^ except 
wbac wili d'.£ray the liecessary expenses of keeping 
the several h' uftea and tenements in good and tenant- 
able repair.— I also will and declare that, in oise of the 
demise of one or eiiher of the abovenamed children with- 
ott%-lawfttl iesm, ^fbrethey ftttaifr the respective eg*e- 
' herein mentioned, the exr enters hereinafcer to be named 
#iU cause the deceased one's share to be equally di- 
• Tided between the other two. I hereby direct my 
executors for the time being to obtain for tbe above- 
named three children respectively a good education, 
and to provide for them suitable and sufficient wearing 
i apparet maintenance, aad support." 

Next comes the consideration -of the residuary clause 
at the dose of the will, which is in these words : — 

■' I give* devise, and ht queath unto tbe Rev. John 
li^Bacroe, John D«vii, and John Ballyi sU of SjFdney, 
all my moneys which are deposited in Uie Several banks 
Of Sydney ; and I also a^ve, devise, and bequeath unto 
^e same Rev. John M'£Qcroe, John.Dsnris^ sad John 
PaHydd thereat, residue, and remainder <tf my .real 
lind personal frstate, property, and (flfects of what na- 
ture or kind whatsoever and wheresoever the same may t 
1^ at the period of my decease." . 

The main point of contest waa whether the msiiitea- ^ 

goes eif the ekildren directsd; in the 'second c^kuse, ' 

sihould. be. 4fl£nyed mtL bf tb« rents^ iisueiL and 

iJvjifittCoftiiebtq^est* .mnntSoaAd iit tbe first clgu<ie ? 

^or whether they thonid be defrayed psrily out of this 

sDUffC^ } and any deBdeney for tha pvposs m^de good : 

oat of the estate 2 or whether,, •gdn, the whole nost of 

J the matetenanealbottld fttl on the r^iidnaty estate, 

I which it is adfiitted . Is amiAe for the puifpos^ of d«- 

i laying this diMge } And to^ it was to be obsermd 

'* tbet»waaanwiHablevvlsiraebe«w«enthestatemeiitof 

. the trst clhttse, is set forth' in thd bill, and as it ac- 

rtnaUyezi«|edinl)ie>wUlUpMill If the hill at^ted the 

orrectly, that there was no disposition of the 

f thg houseiuid^^^S* ^ ^^ devisee Attained 

tfenty-one, the worda pntemd for A^ might ap- 

ly to tl«e aorpoaof thn. pnoperty, not the ssnu ; and 

tdl thalvfeat happened, the rents a^ght fdl into the 

residue out bf #hieh the was to be msintsined. There 

was, howevor, a materid .diffinrepce between the bill 

•ad the irill itself. The bill suted the rente and pro- 

fiU were' to be put oat at Ifat^r^st, not tj\A%fcr whom, 

aad therefbreimplyingfor the residuary legateeai baithe 

wiU itself said ./)r the cMftfrwv »oe]ft aufficient to 

piylbfthe requisite rtopaUt. The fair and obvious 

fffattrmtiffn of thia passage of the will then was, that 

tfi«' children were to hatetlie renm put out for ttiem 

at ktteMly subject Of^r to the lapdrs not sntject to 

tl^ir mainteaanoe. Ilia fftnUs* t het ^ ie y will accti- 
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mblsle until the erent*— ifie c6imto| ^ ^ge, &3.,-^ R 
aitivt, prescribedT by the will. The ooly fuad then 
a^Uhle lov the fiilftlme^'t of the proTiiioa as. to 
mainten&iice it the- reeiduarjreatite, or Tather, the tc- 
siduary eatate cannot be aaia to hare an exist- 
enoe •• a residoaxy estate, until that and all the otiMt 
bequests and directions in the will were eatisfted. 

A class of fis^ wefe» howeTer» eited to show that) 
nolvithstanding the testaiot'a dtreoUon for rents, &c , 
to aocutnulate until children arrived a/t the age of 21. 
the Court freqaenUy directe4m«inteni&ee oat of rents 
so reserved. 'Xhe |Mrineiptl csmb cited were 8mt v. 
Barlow, 14 Ves., 202; OavendiBh v. Mercer, SVjs., 
195 n I and f'andaU V. Nash, in ihe eftme no^; Green- 
wall ▼. Greeirwall, 5 Vee., 194. This diss of eases 
WM locked upon wHh • iio great fatdur by Lord 
SldQn,wha observed in one instance it waa *Ube 
making of a- will by the Court, insiead of that made 
by the te^totor/' and in another that "where 
there was an ezpresa direction for accumulation 
it ii s«fong -to say that donation «hall not have effect^ 
and eccoidingly, hg is obserred In the note to Green- 
wall ▼, Green wall, the exun&ion of the rule by Gi een^ 
wall V. Greenwall, ani the other cases there cited, 
has b6en much disapproved^ and not followed in any 
case admlttiog a distinction. Now, all these oases 
were clearly distinguishable from the present, on the 
very grounds on which they are sustained, nsmely, the 
want of ability on the part of the parent, or the insuf* 
ficiencyof the esta;e otherwise to maintain the chil- 
dren ; and another ground on which these decisions 
rest is, asexpressed in Jftcrat v. Barlow, that maintenanee 
ia directed against accumulauons only where it is for 
the benefit of infants. There the Mi-^t^r reported on 
the went of ability in the father to maintam the 
infants. In Cavendish r. Mercer. Sir H. Cavendlth 
suted. and with truth, that he was not of ability to 
maintain his children according to the expectation tlut 
eome of them might have. In Fendall v. Nash , the 
ftther, in conicquence of bankruptcy, being wholly 
unable to meintain his childieo» munt<manee was di- | 
reoted by the Court; aad s^ ihroughout, | 
where the inability of the paren^ or ueces- I 
Bity.of the case from f^Uuto of other ««*»«£ 
of maintenance, rendered it for themterwt and welfare 
of the child that maintenance should be directed 
aeainst accumulation, but it is a class of eases much 
dLapproved of, and not followed in any caseadmnting 
of a distinetion. In the preaant case the dwtuicUon is 
very obvious. There is a large residuary estate to 
enable the executors to carry out the direction of ilw 
testator, quite ample to mainum the c^»J<^«n» •»«,»* 
most assuredly was not for their advantage that the 
funds which he diieeted to accumulate and be^jreserred 
for them uniU they attamed 21 years, siMMild be 
diminished by the charge of mamuming them, 
r^peciing which, he (the testator^ gave 
a seo'irate and distinct direction- I therefore jim of 
•pinion that no part of the maintonance ahould be de- 
frayed out of the rents of the house and cottage, but 
that the whole burden must be b©rne by the residuary 
estate, which is quite ample to sustain it. On other 
points it is now immaterial to dwell. I should not 
&ave considered any impediment would have arisen 

from the passHe '^ ^« ^^ '«**^ ^ ^t ?i!"*"*S J 
one or eltheTof the chUdr^. I' J'^^^f ^^J"^ ^^ 
died leaving UwiW issue, I apprehend that child 
would belong to the same class of claimants, 
and be eniiUed to share alike with the two 
surviving objects of the testators bounty. I 
do not, therefore, consider any consent wou»d be 
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accoiaing to the tarms of thm will. The oase of Mor&lTf 
V. 8attoD» cited firom 2 PhilUp, fi88, appears to me to 
ha^e no analogy to the pteeent. Xhefe ia bo inooii- 
alateoey in the pioTirtoiie of the wiH, and it cannot be 
laid that the two proTiatODf of this will are so utterly 
iireooncUeable, so that they cannot possibly 
stand together. The first proTiaion direots 
the rents and profits are to bepnt out at interest for 
the children, except sufficient for the repairs. If Uie 
testator wished the maietenanoe to be delrayed out of 
the same sooroe, he would hsTO stated— except suffi* 
dent for the repairs and maintenance. The well« 
known expression exprM§i4> hihim «§t ppMpiia -mUentt 
appears to me here to apply— >and as there is a 
direction for mainxenanoe, auiogether separate and in- 
dependent of the provisions relating to the apptopria* 
tioA of the estate, and no direction as to the particular 
fund from out of which it is to be defrayed^ it 
must be borne out of the general estate ; and nothing 
but the most urgent necessity, such as the insafficiency 
of thf general estate to carry out the teatator's direction 
on this point, would juati^ the dedaotion of the cost 
of maintenance from a fund dedicated tOadifforen: 
and specific purpose. * llie decree will; t^ierefure, be 
ss praTFd for by the bill, to this extent :— 

Declare the maintenance and edocatlon of the 
plaintiff, B. C, to be charged on the residuary estate, 
and tliat the accamuUted rents of the cottage in 
Cumberland street and the house in Jamison street, 
during her minority, belosig to her after dedoeting 
repsir4, and that the said eottage aad house are TOited 
in her in fee-simple, and that stie is entitled to one- 
third of the rents and profits of the honae. th^ testator 
occupied at the dste . of his will during her minority 
and to. the articles epecifioaUy bequeathed to her. 

Refer Mister to ti^e soeount oA personal estate un- 
less assets suflieed to meet debts, funeral, testamentsry 
expenses, and legacies, admitted. Also, accounts of 
.rents and profile of house in Jamisen-street, and 
cottage in Cumberland-street, and of application 
thereof. 

AlsO| account of rents and profits of house in occu- 
pation of testator at the time of hli death during the 
nuBorities of plaintiff, C. Carew, and J. and W. Davis, 
,and of the youngest of them, and of their application 
thereol 

Let him enquire whether the plaiatiiEi haim ooeupied 
'any of the houses, and if so, let him set oeoopadon 
{rent, and set off against plaintiff's claim on the trustees. 
Bnquiry as to what the furniture of testator consisted, 
and what haa become thereof^ and if sold, what for, 
and if otherwise disposed o^ what has become thereof 
and what is the Tslue thcieot 

As to the promissory notcii the defendants to be 
enjoined against putting them in SQit, or parting with 
them till farther order. In the taking of accounts, if 
Maater findsanysettled aooount,it is not to be disturbed. 
Then, on furtVr directions, if there should be found 
to be a settled sooount» the promlseorr notes can be 
flsade eflieotiTe— ^not tnen, they may oecanceUed* 
I R^s^Tvo cowts and further diT«M»ti'>ns^ 
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Qftteat liad been lodgedHtgiifiist the gnmlab^ of imK 
bfttV .ppon . thte wiU» ^n tlie .grouaat of tbefar being 
lei^n to #u»pect..'t]|iu it wm a fot^effy* besidee 
.tb* '£ket of tlM will not hnvinff- bete 
peednoed by BnHo, iMil be bad fr^qaent^ and in 
vain attem|ited to get t^K^ lepretentatives of tbe tfoa* 
tees, uader the deed of aettlemibtt to lit Urn Into foU 
poiiwiiil in,of thejgoperty. KotwiUMta^dingtboemt* 
enee of thi\t deed, there wae an aflidavit b|r a mlatiTe 
of ilr». Erwia tending to ebov 4hat Bnnn, having 
nought to-geva^Aiged will drawn «p, there wee reteon 
to Msume that Mm doooment waa BDurionii. Undec 
thesd ciricuQiitancet an ietne wm oineted by the 
primarf .M^T^i Br win . being madd th^ pUintift 
and the .tniet^* . undai^ . ^^ setjteoienc being 
ma^a (he . disiendanlik J%iift iMhe wee tried •before a- 
special iury, end a Terdict wae found fbr tho pleiatiff. 
Bat; the , p«r«on whowhad. m^ the affitd|Urit alveadj 
allnded to h«d not Deen:?€ariheamia|| aittbw trial ; and 
thor Chief l««tioe^ who had pretided* in reporting 
i^op the .trial to thn other meaioen of the 0onr;« ex^ 
peeaiedhie dedded opovibtioa b e e ad npon^the natnre 
«ftlieeVidenoefMldn«ed-*th«ft all the oirenttttinoee 
. of the «tae pointed to a eoneliufon dtfllnrent Irom that 
nt whiel^he Jury had arrived; fiinoe tho issrdtetft 
howevMr,- th*^ only tteldent tnutee had npt only with- 
drayn tha oay^at, but all iqrUier oppo6ition« to that 
tiw^fiotting of'the j lity etood theniby unimpeached, nn^* 
laec impeached by tbo Oonrt itifiUl 

8fr ALTsan STinnv jiow aeid that ftoav the opl^* 
ndfm which he had ex^iiewed at the timet ivhen ha 
sepdvted tlUf oaee to the other member* of the Court 
he ihould in no way recede. Yet, updn a oeieful le- 
view of a)l-thetsir9an»tances of the eise» he wae of 
opinion tbat the Gonrx oould not with sa&ty aypid 
grai^ng the probate eeVed fer. Having sent the ieaoe 
OS to the geiMilnencee of thia doeomeni to a jnrv, that 
jury had foond that, it wae g9nuina« and their 
/verdict w«i now without tmpeeehment by 
nay of the partiw interested. • There wee a 
poeeibility, .toOi that abhough the person 
whoae elftdavit had beem the imacatleB of the eaveat 
liad not been examined at the trial-, his abeenoe-might 
have been »(>lely owing to the fact of hia having aiatad 
what ha haaw to be iJm^ and feared to repeat in open 
oourt Conea^nentlyt although the veitiiot of the 
jury might be unaatb&etacy; aull» aa thla flading waa 
tmimpeaehed, and ek there was nothing before the 
oourt to warrant aa idteiftirence with it, there was but 
one oourae open to thnii— that of granting the pro* 
bate. 

Mr. Jueifse DiCKms:>ir was of the same opinion. 
▲ (Aveat having be^n lodged, the question xaised 
thsreby wasaent to a jury, which had decided against 
Hie parties lodging the caveat. Had he been one of 
the Jiiry, he should proDably have held a different 
opinion. Battheverdiotwasuaimpeaohed' by thoee 
Wno were affected by It ; and the iaot of its not bekig 
deemed astisfaetory by the Judges would not justify 
tihem, in the absenoe of all oppocition, in setting the 
TSrdtbt aside or aen'ling it down for a new trial. 

Hi^ JaBtioe Thbbby aaid that he aassnted with very 
neat veluctanee to- the course proposed by Ms ooIp 
fesgues. He bowed to the deciaion of the jury simply 
beeaasa the jury wae the eonstitutional tribunal to deid 
withench a question as this, and because a decision 
having beea pronounoed bv sunh a tribniMl that 
decision wss aet impasohed by the psrties concerned. 
But ill atsenting to this course he must suard himself 
agslnat being understood to cbnoir in the oonel u s i on 
at which the jurv had arrived. 
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OUV£Il V. SLLXOTT. , 

Sir AuvBD Stsphzn, C.J., delWered the Judgment ^ / G3 

oftheComtin thiscMe, as foDows: — , ' 

ThiBwas an action of troyer, tried' before me at 

. Goulbom ; in which tlie civeustmoes were as ft^wa. 

« The plaintiff had purchased a hone, at aponndheeper*« 

I sale. The animal had been duly impounded for tres- 
pass ; and there was no collusion or mud of any kin^ 
shown to affect either the purchaser or the pound- 
keeper. The description of the hone, mere- 
jo yer, in the adyertisement of sale, although not strictly 

I accurate in point of fact, (tiie brand being partially ob- 

t scured,) was found by the Jury to have been substan- 

; tially correct. The adyertisement of the sale, how- 

! eyer, was not altogetter in accordance with the proyi^ 
sions of the Impoimding Act ; and there was no 
Order from a Justice, so for as i^peared at the trial, ta* 
authorise the sale. The defencunt, being tJie owner 
of the horse at the time of the impounding, — ^relying; 
mainly on the ol]!)ection that it had been unproperly 

' debcstbed, — treated the sale as a nullity, and tooK the 
animal accordingly out of the plaintiff's possession. 
And thereuponthis action wasbrought, totest the lega- 
lity of the sale. 

As to the brand, the fact was sbnply 
this. . The actual brand was B. O. eI. 
But the last letter had been placed oyer an H ; so that, 

I at the time of the impounding, (the hair of the coat 
being tibien yety lon^,) it was not legible. And the 
letter G had been hgntly impressed, so that it waa 
readily taken for a O. The consequence was, that the 

J' oundlLeeper described the brand as R. C; and the 
nry, after inspecting the animal, it haying been pro- 
duced for identification, said that such was substan- 



tially a correct description. I therefore instructed 



them to find for the plaintiff; subject to the question, 

I howeyer, whether any sale by a poundkeeper, under 

I the In^unding Act, 4 W. 4 rio. 3, — ^npon an irregu* 

lar adyertisement, and without showing a Justice's- 

. order for sueh sale,— can in point of law be supported. 

That Act (in s. 14) proyides, that (where the owner * 

jig unknown) notioe in a prescribed form, of thetime • 

I w^en any impounded animal is to be sold, ^hall be in- 
serted in the next Q^wtU — i.e. the nest which shall 
q[>pear, after 24 hours following the time of impound- 
ing. The form prescribed requires the branding of 
eyery animal to be stated, and the day of intended 
sale : — ^whereas, in this case, the day was indicated 
only by r^erence to the date of impounding, and to- 
the proyisions of the Act itself respecting sales. In 
I s. 21, itisenacted that eyery sale shall be on the 24th. , 
[ day, (with certain exceptions,) after publication of the 
.^notice. But that day, m most cases, the poundkeeper 
cannot beforehand know; and therefore he cannot 
i mention the day of sale, in that notioe. Then, 

< by s. 20, if the animal be not released within %\ daya- 
' liter the adyertisement, the nearest Justice may sign- 
! an order authorising its sale. With the exception of 
ithat proyision, there is nothing in the Act wazronting 

' a sale. In the preyious sections, and in the 21st and/ 

< 22nd, a sale is eyidently eo%temphtsd ; but no enact- 

iment whateyer directs, and no other than the said ^ 

• 20th section mAhorue* one. 

! On the argument beibre us, on a motion by the de- 
fendant for a new trial, it was contended for the- 
purchaaer (the plaintiff) ^t he acquired a title, not- 

^ withstanding any neglect of duty by the poundkeeper, 
ior any iixegulartty oy him, on points of which a 
/purchaser could know nothing, — precisely as the 
i purchaser at a Sheriff's sale does, notwithstanding any 
A uregularity m the writ, or although the 

Judgment on which it issued may afterwards- 

be set aside. Fior which, the cases of Amner y. Lod- 

dinffton, (mentioned in Lord Oke's note to Manning'U 



and Doe v. Suirless, 6 ft. aadT S. 110, "wwe cited. J€' ' 
was f urtlier submitted, as to the fonii of tike notke, 
that the statute was directory only. On the other 
hand it was insisted, for the defendant, that his owner- 
ship in the horse could not be divested, unless aU the 
raquisites qf the Act had been con^lied with :-bat 
that, at the least, it was necessary in every case of 
sale to show, that the order or authority of a Justice 
had been obtained; for, wUhout that, now 
foundation for a sale existed whatever, 
rhere was no analogy, it was contended, 
between a case of this kind and the side of 
}oods in execution, by the officer of a Court of Record: 
—and, where a warrant of distress to a constable is 
t)ad, his sale passes no property. On these points. 
Krere cited Lock v. Sellwood, 1 Q. B. 736, and Tarzant 
7, Thompson, 5 B. and A. 826. 

We have considered this case— the Judgment in. 
which has been delayed by circumstances unnecessary- 
tiere to explain — and we are of opinion, that the ver- 
iict should have been for the defendant. The case of 
r&irant v. Thompson is not altogether in point ; be- 
cause there the party who purchased from the Sheri^ 
^though the writ and sale were regular, piur- 
^hased goods of which that writ clearly did 
lot authorise the sale. Nor, perh^, is 
he case of Lock v. Sellwood much more m point ; be-^ 
;ause there the warrant was bad on its face, and there- 
bre it neither justified the officer, nor the magistrates 
^ho set him in motion. But we think the sale by the 
Mundkeeper in this case a mere nullity, on principle. 
1 sheriff selling the goods of any person, under a writ 
Lgainst such grods, is protected, oecanse he is bound 
o obey the writ, so long as it remains in force ; and 
ivery thing done by him under it, during that period,, 
s equally protected — for, were the law not so, the 
udgments of Courts would be unproductive, since no 
me would be disposed to purchase, at the risk of the^ 
lale being afterwards avoided. We discover no analog 
lowever, between such sales, and the sales which, m. 
ertain cases, and under certain restrictions, may be 
aade bv a a poundkeeper. Without saying, that he 
lust follow the form of notice given, to the very 
Btter, we think it clear— on careful consideration of. 
iie sevml enactments, — that no poundke€fper has. 
uthori^ to sell impoimded animals — exceptmg only^ 
n a Justice's order ; and consequently that,, 
rhere a poundkeeper has not obtained one, any sale by 
im will be absolutely void. 

It follows, that, as the plaintiff here failed to show 
lat such an authority existed, he cannot retain his 
erdict. We should be glad, therefore, if some ar- , 
oigement could be effected between the parties;. 
^ &ir terms referentially to^ past trial. But^i 
the plaintiff shall insist on proceedings ' 
I order to establish the existence 
[ the authority, b/ producing a Justioe*8^ 
3r, — ^there must be a new trial, m that case, thof^ 
of the former trial will abide the event. Wts ; 
that, on the second trial, the identity of the ' 
sold to the plaintiff^' with that taken from him 
the defendant, and that the defendant is its owner, • 
|hi^ sale was not valid, should be mutually ad- 
regret to have been called on to pronounce a 
lent, so prejudicial probably in its consequences 
ly purchasers at poundkeepers' sales. Aremed]^* ' 
/ever, may perhaps be applied — to some extent, if ' 
wholly, — by the Legislature. 
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BS." PJfRTHTJTBITir" ^' 

The SoLTcrxoR-GENERAL moved upon notice, on 
I behalf of* Blir* Olmriefl Smith, fsr a writ of attach- 
Iment (under the provisions of thQ Foreign Attachment 

ct) against certain goods belonging to Messrs. Nye 
f Canton, now in the possession or under the control 

the United States' Consul, Mr. J. H. Williams. 

This application was based upon a letter firom the 

Jklessrs. Nye, wherein they named the amount due ta 

the present applicant, and said that he might retain 

the goods alluded to. The questioi;^ at issue was, 

whe&er or not this letter was in itself a cause of 

icUon, that is to say, whether it would, as "an 

BiccoUnt stated," sustain a declaration, and thus give 

to the applicant a right to the remedy he now sought, 

Iwitho'nt proof that the transactions, out of which this 

jclaim had arisen, occurred in this colony. The afErm- 

lation'of this proposition was contended for b> the 

jSolicitor-General. 

, The' United States' Consul stated that having reason 
to know that the Messrs. Nye had made an assignment • 
of theb estate for the benefit of their creditors, he con- 
sidered these goods the property not of the Messrs. Nye 
fbnt of the trustees under their assignment. It was in 
this view that he held the goods for the benefit of the 
creditors, as a body. He also stated that he had re- 
ceived' no- notification of the letter relied upon by the 
other side. 

Their HoNOBs reserved judgment. They were in- 
cljned,,however, to think that the letter m question 
would jiot constitute, of itself, a ground of action, but 
that, to give the remedy sought %r, the whole tran- 
saction, out of which the claim a^sc, ought to have 
taken place in the colony. 

BOBEHTS ^ 

This was an application to discharge the bail 
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£100 given .by the applicant upon his arrest imdcr 
CO. re, to answer an action for assault. 

Mr. Blake supported the motion^ and Mr. Wise 
showed cause against it. 

The action was one by a ship-steward against the 
master of the vessel in which the plaintiff had sailed 
(the Liberia), for a series of assaults upon the high 
seas committed during a period of forty-eight hours. 
The ground of the present application was that the 
circumstances relied upon as this cause of action had 
jbeen the subject of a charge before the magistrates at 
:he Water.Police Court who had adjudicated thereon 

ving fined the defendant (brty shillings, and directed 

e disoharge of the plaintiff from the vessel. There 

g'hvpre two questions at issue— first, whether the Court 
the power to discharge bail under these circum- 
loes, and secondly, whether this was a case 
for the exercise of that power. The argument and the 
citation of authorities had reference chiefly to the first 
of these questions on which it was admitted .io be 
veary desirable that the practice should be settled* 

'The CouBT (stopping the plaintiff's counsel) held 
unanimously that the power of thus interfering was 
vested in the Court, . but was one to be 
exercised according to its discretion; and that the pre- ^ 
sent case was not one in which they vould interfere. 
The nature and extent of the assaults were proper 
questions for a jnij. If the facts were not falsely 
stated in the plaintiffs affidavit, thje magistrates must 
either have adjudicated upon one assault only^ or eon- 
siderin^ the matter as one transaction, have awarded 
a very insufiioient penalty. If the plaintiff's state- 
ments were false, the defendant ought to be left^ to his 
rem^j on that account. The rule must, therefore, be 
discharged ; the costs to be " plaintiffs costs in the 
cause ;' so that the plaintiff would not get his costs of 
opposhig the application, unless he suoceeded in h)ft_ 

\ . -»" 
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mJXSSfW V, WI»B AMD AMO^mfir ' . ^' ' * 

Sir Alfred 8tep1ieB, Chief Justice, delivered tlie jadg« 
iient of the Goart in this case as follows : — 

t This is an action to recorer damages, for muaiity 

tleged trespasses on ladid ; to irit, a sheep station in 

he Laohlan district. The defendants bare pleaded 

everal pleas, upon which issae has been joined-; and 

n these no question now arises. They set op the 

urther defence, however, that the station is part of the 

raste lands of the Crown, b^ond the boundaries of 

bcation ; and that the plaintiff is an inbnder thereon,' 

fithout purchase, demise, or license from the Crown, 

or the occnpation of the same — and that his occupation 

s therefore, by the and 10 Vict c. 104, absolutely 

mlawfal, and punishable as an offence. To this plea 

;he plaintiff has demurred ; insisting that, whether his 

possession be wrongftU or not as against the Crown, it is 

Quite sufficient to sustain this action— against persons, 

who (on the face of the plea) neither have elaim nor 

any title at all. So that the question raised is, whether, 

assuming the plaintiff to hold no license for his station, 

(it not being; pretended that he holds by purchase or 

demise), he has any legal remedy against parties ires- 

passing on him. 

An objection was taken, not only to the substance, but 
to the form of the plea; but the formal otjection was* 
waived on the argument, and it could not have been sns- 
tamed, if persisted in. The following are the enactments 
to be considered. 

By the Australian Waste Lands Sales' Act 6 and 6 
Vict., c. 36, section 3, it is enacted that bo, 
such waste lands — ^the property of the C^wn in these 
colonies — shall be conveyed or alienated except by' 
way of sale. But, by section 17, the Qovemor mtty 
grant to any person a license, for a t^rm act 
exceeding twelve months, for the occupation of any 
such lands. Then, by the and 10 Viot., c 
104, section 1, her Majesty is authorised to demise any 
of such waste lands, or to grant a license for the occu- 
pation of the same, for any term not exceeding fourte^., 
years. And, by section 4, f the previous section having 
provided a summai^ process, for ejecting persons ocen- . 
pying any such lands without authority,) it is enacted! 
that any person found occupying any such lands, by ; 
erecting huts or buildings thereon, or who shall depas- 1. 
I tnre any cattle thereon, unless claiming under a sale or . 
demise from the Crown, or having previously obtained a; 
I license from the Governor, for the occupation of the 
lands, shall be liable on conviction to certain penalties ;j 
that is to say, " for the first offence" ten pounds, and for. 
a subsequent " offence" a heavier penalty :— which | 
penalties, by section 6, are recoverable before any 
.Justice of the Peace. 

By an Order in Council, made in pursuance of the 
last-mentioned Act, section 6, and dated the 9th March, 
1847, the Crown lands were divided into three classes ; 
corresponding with similar divisions of the colony — ^ 
termed the settled, the intermediate, and the unsetfledj 
districts. The last comprehend all waste lands which] 
do not lie within either of the .former ; and contain inj 
fact the lands, to which the system of leases and] 
licenses, under the two statutes cited, applies. In the 
plea it is alleged, accordingly, that the land occupied 
by the plaintiff is within the unsettled districts ; and 
there sre other averments, framed apparently in refe- 
rence to the terms of that Order. j 
It appears to us, however, that nothing turns on VtiH 
Order m Council ; and that the defendants' case restsj 
wholly, on s. 4 of the Amended ?jand Sales' Act* 
Their counsel maintained, that, as that enaotmenl 
made the occupation itself, on which the ' plaintiffs 
action was founded, (where there was neither demise! 
nor license,) an illegal and punishable act, he could nou^ 
— on jteneral principles of law — have any legal temedyi 
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for a disturbance of that occupation. The pUintiff on 

the ooDtrary submitted, that the e&aotment had been 

passed for purposes merely of reveone ; and that a party 

Occupying, who iras injured by an intmaiTe ocaugation, 

equally tinauthorised, bad a clear right to red&MMn It 

I ^as to be observed, that the instances in whioh a remedy 

j was denied by law, were those of illegal eontraets :— «nd 

^ which, as the learned counsel contended, the illegal - 

transaction formed the sole ground of the claim, Mr was 

the medium by which the plaintiff established his elaim. 

13 at here the defendants sought to excuse a wrongful act, 

by showing new matter ; which could^ only prove, that 

tiie plaintiff had (as against the Crown) done something 

equally wrong. If the defendants and himself had 

[jointly been concerned, in the unlawfhl oeeapation 

> assumed, one of the parties donbtless could not sue the 

' other, for any iM>t or omission arising out of it This 

ease, however, was in principle essentially distbtgoisha- 

ble. It was clear la«r, that an intmder on the Grown 

could rely OA poss^^on, as against wrong doers; and 

what else were these defendants f — or what more was 

the plaintiff, than any other intmder on the Grown was, 

before the enactment reKed on existed ? 

On this last point were cited, Gary v. Holt, 9 Str. 
1388 ; Harper v. Chariesworth, 4 B. and C. 578—587; 
Graham v. Peat, 1 East, 944 ; and Gatteris v. Gowper, 
4 Taunt. 547. Also, Gem. r^. Trespass B. 9« On ' 
the question of illegality, und its consequences, the fol- 
lowing cases were cited :— Cope v. Bowlands, 3 M. and 
W. 157 ; Smith t. Mawhood, 14 M. and W. 463 ; 
Wetherall v. Jones, 3 B. and Ad. j)fid ; Brown v. Dun- 
can, 10 B. and G. 93 ; Benaley v. Bigno1d» 5 B. and A. 
335 ; Simpson v. Bloss, 7 Taunt. 346 ; Fivas ▼. NiehoUs, 
9 C. B. 512 ; De Begnis v. Armisted, 10 Bing. 110 ; 
Bex V. Stratton, (in roti$) 1 Camp. 550 ; Stookdale v. 
Onwhyn, 5 B. and G. 177 ; Bensley v. Bignold, 5 B. 
and A. 341 ; M*Kinnell v. BoMnson, 3 M. and W. 441 ; 
Brown v. I>unean, 10 B. and G. 98 ; Shackell v. Boder, 
9 B. N. G. 648; Keir v. Leeman, 9 Q. B. 893; 
and the Queen t. Blakemore, 14 Q. B. 551.— The 
two last-mentioned oases are scarcely applicable; the 
question being, merely, the legality of airangementa ' 
for compromise, in prosecutions for misdemeanour. 

We have lodked into these cases, and fully consi- 
dered the question raised by the demurrer; and our 
opinion is-^as in ikct already announced, altbougb 
not by written judgment — that it must be overmled. 
The plea states, and the plaintiff (fbr the purposes ef 
the argument) admits, that the land on which the 
trespasses were committed, is waste land in the un- 
settled districts, the property of the Crown ; and that 
his oocupation of it is not authorised, either by grant, 
demise, or license from the Grown, or the Governor on 
behalf of the Grown. If so, by the express terms of the 
enactment cited, that occupation is illegal ; for the 
plaintiff is punishable as for an offence, by conviction 
before a magistrate, for the acts whioh oonntltnte such 
occupation. The authorities show that in all sueh eases 
— ^whether the prohibition be for purposes of revenue 
merely, or for toe protection of the iatereets of the 
public at large — the doing of the thing prohibited, or of 
any act arising out of, and dependent on that tiling, 
cannot give or sustain a right of action. 

Now, here, it is quite true, the plaintiff dUims nothing 
for the illegal occupation ; and that the case is distin- 
guishable, so far, ttom most of those cited. He claims, 
however, in retpeet of that occupation. There is, as it 
sedms to Us, no difRwenoe on principle, between the two 
instances. The plaintiff's action iafouudedon an injury 
done to an occupation absolutely prohibited by law. 
And if, supposing the plaintiff to have been enpic^red by 
the defeadants to occupy the land, on their behalf, he 
ij^c^nld not recover any rQfl|i|]|ieration from them for so 
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think) irill equally preyent hia recovedng damagei, for j 
an intnision on the same oocapation. In neither ease, f 
we eonoeive, npon the authorities, oan an abselitteljr * 
illegal act be the souroe or fodndatioa of a night, or » 
demand, in a Court of Law. | 

The judgment, therefore, on. this demnrver, must bo t 
fbr the defendants. ! 

BEIT Am> OTHERS V. 8VITH, CAVFBELL, kWD CO. > 

This was an application for an injunction to stay pro- . 
oeedinffs in an action at law. An interim injunction had 
been obtained until the case should come on fcr hearing. 
The present was the hearing of the application ibr an 
absolute injunction. 

Mr. Isaacs with Mr. Broadhurst appeared for the 
plaintiffs ; the Solicitor-General for the defendants. 

The transactions in which the preaent proceedings 
originated were as follows : — The brii; Susan was' 
despntched bj the Messrs. Beit to Singapore/ with 
instructions to the master, and also to Messnt. Dahnaida 
and Co., as agents: On the arrival of tlie ship, Hie mate 
was for some cause removed and another was appoinled. 
Under Uie direction of the new master the ship Under* 
went repairs, for which a bottomiy bond was given ta, 
Messrs. Dalmaida and Co. On the return of the ship to " 
Sydney, the plaintiff withheld the etirpi under a claim of 
lien for freight, which catgo was consigned by Dalmaida 
and Co. to Smith, Campbell, and Co. Conflicting claima 
then arose as to the goods. An action was about being , 
broDght between Dalnmida and Co., but this wma stayed 
upon reference to arbitratfofi. The dHbodanta > 
claimed the goods as consignees. Under the • 
reference to arbitration ft commissioQ was ob- | 
tained to examine witnesses at Singapore, and ' 
that commission had not yet returned uie eridenee. 
Meantime the goods had been sold by the plaintiffs, 
beean«e they were likely to be damaged if held in 8tore» 
aad also for the purpose of satiiog the cost of storagiu ' 
Smith, Campbell, and Co. then bseugh^ an action of* 
' trover ss eeairignees ibr th« value of the goods' soM, 
Messrs. B^aitd Co. OAti having fr right to sell even ii 
j they hadftlliii, anditjifi'ttUfi wdeo nuk circiaifitMMj» 

giviiig, it WM ftUe^. Smith, Cftmpbell, and Co. m ' 
Absdute light toiecofer in the aotioB. The present 
applioatioA was. then made for an iiyonctfon to stay the • 
•etion at law, until the evidence under the commission 
was returned and an award was obtained undwr ^e^ 
arUtnition. On the other side it was urged that Mr. . 
Belt's lien having been gone with the aala of the goods, 
he had no longer any standing to resist the cUiim 
of the present defendants to recover for the goods as 

consignees. ^ • x,. j # j *- 

Their Honors decided in favour of the defendants.. 
The acUon was probablv a harsh proceeding against Mr. 
Beit, who appeared to have dene the best for aU parties 
in selling the goods, and who, moreover, was willing to 
give security for the price of the goods, or to pay it into 
Court Bat by the sale Mr. Beit cast away his nght of 
lien and gave the consignees a right to the possession of 
the goods ; and a Court of Equity never interferes to 
take away from a party a right which he has in ^w. 
The rwfe mat for an iiyunotion should, therefore, be dis- 
tnissed with costs. 
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. CORY V. MOWATT. 

^ This vroa an action for malicious prosecution, to 
• which defendant had pleaded the general issue. 

Mr. Wise appeared for the plaintiff and Mr. 
Broadhurst for the defendant. 

The plaintiff and the defendant were both 
attomevs of the Supreme Court, having con- 
siderable practice at the Central Police Court, 
and the present litigation would seem to havo 
jowed its origin to a strong feeling of rivalry, if not 
jof personal feeling, between them ; and it was to this 
feeling, ahd its nature and extent, that a great deal of 
'the evidence was directed. But the actual ground of 
|action was an inforination by defendant before Captain 
M'Lerie, the police magistrate, charging plaintiff wkh 
{having induced one Marsaret Morrison to take a false 
iOath, V charging him • (defendant) with misconduct 
[as fb the conduct of a case of 
Shers at the police. court, and seeking 
to have returned to her certain money which the 
-defendant was said to have received as a profiessional 
fee under particular conditions, which he had not ful- 
filled. Mrs. Morrison was charged with having kept 
a disorderly house. According to her statement she 
had retained Mr. Moffatt upon the understanding that 
unless she was acqmtted, he was to receive no fee, but 
had given him £8 on account. The case %vas postponed, 
•she said, at his request, and when it again came on 
he was not there, so that she was committed, whidi 
'she could not have been had Moffiitt attended to - ex- 
amine her witnesses. Plaintifl^ who had prosecuted 
'Mrs. Morrison, made upon her af&davlt a statement of 
these fjEUits on application to a Judge in Chunbers 
for an ovder upon defendant to return the £S, which 
' was unsuccessful. This was the affidavit upon which 
defendant based the complaint to Captain M*Leric, 
which was the subject of the present action. There 
was evidence that when the affidavit of Mrs. Morri- 
' son was drawn up the erroneous nat-ire of some 
of her statements was pointed out to Cory, but 
: his reply was that he was oound to draw the affidavit 
according to his client's statements. The positive 
atatement of Mr. Moffatt was that he had made no 
fitch bargain as -had been averred by Mrs. Morrison, 
"but had undertaken to defend hei for £o ; that after 
an examination of witnesses he Imd obtained 
a postponement of the case with an 
understanding that it was to 'afford 
an opportunity for an abatement of the nuisance in the 
interim->that his duty there ended, and that the 
woman had given him £3 extra out of gratitude for his 
success. There was a great deal of couateral evidence 
which need not be gone into. 

His Honor told the jury that this 
'Charge preferred by defendant, was not 
one of subornation of penury, but of having 
induced Mrs. Morrison to take a false oath, conse- 
quently if he had cauaed her to make any one false state- 
ment, whether material or not upon oath, this charge 
would be sustainable. But even if the statements were 
false, and the plaintiff had acted maliciously, still, 
unless he had caused these false statements to 
1)e made, defendant would have* no 
-probable cause for his complaint, inasmuch as he must ^ 
know, as a professional man, that so long as an advo- 
cate did not import his own testimony into a case he 
was bound to act upon the statements of his client. 
The question of malice wa« one for the jury alone. 

The jury found a vettiyk^ for the defendant, but 
added that they did so without any imputation upon 
the character 6f the plaintiff. 
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Mr. Justice Ticeriiy (Primary' Judge) gave judg- 
ent in this case to-day : — 



This is an application to enforce the specific per- 
Ibrmance under an all(^e4 ^reement, the purport of 
the agreement being for the purchase of the " Pitt- 
^Street. property at £4500/' Besides the terms as to the 
tnode of payment, this is the whole of the Agreement. 
it if not stated whose pftoperh' it i«, «r who i* ia ooc«i- 

fation of it— whether it consists of one or many 
ottses, w whether it cozwists of one or more 
/IweUing houses or znaimfiM^tories. There U nothing 
to identify it as to locality or quan- 
tity. Now although the Court has gone very i 
fkr in admitting extrinsic evidence to explain the sub,- 
Uct matter of an agreement, it is only, as in Ogilvie v, 
Po^jambe, 8 Merivale, 53, when the agreement to pur- 
chase is established upon a correspondence referring 
to the terms of such an agreement. But here there is 
Aeither evidence in the way of correspondence 
or even conrersation to point out what the purchased 
property consists of. The plaintiff says he furnished an 
abstract of title to the defendant's solicitor. If, indeed, 
the abstract had been referred to in the agreement, 
if it had stated " Pitt-street property, as by descrip- 
tion and abstract furnished or to oe furnished by 
plaintifl^" the doscriptioiv and abstract thus referred 
to might be incorporated into and form part of the 
agreement. But there is nothing hi the agreement to 
bind the defendant to accept or recognise vt. In the 
absence of such reference to such an abstract, or to a 
description of the premises, or • anAihing to show the 
teniure Tuider whicli they were held, the agreement is 
not sufficiently complete to enfbarce it. Th9 
ease is not one, then, in iny ' opinion, 
for a reference to the Master If I wei-e 
to refer it — I might refer ererrcase, brought before me 
that was not proved, to the Master in order to let the 
plaintiff prove his case after it came on for hearing. 
No e^'idence has been tendered before me to identi^' 
the pretniBes— in other words the plaintiff has failed 
t6 make out his case. The claim must be dismissed 
with costs. _ 

'^'^r, PLtTNKBTT, Q.C., moved tipon notice to aiet 



aside a rule for the payment of costs herein* which v 
had» under the provisions of the Common Law Pro- 
cedure Act, been entered up by the defendant. The 
action was one for trespass, and was to have been tried 
at the Goulbum Circuit Gouxt; but when it was 
called on for triad, it was found that part of the record 
I was wanting, not having, in fact, . been sent up from 
^ the Prothonotary's office, in Sydney. PlamtiflTs 
. counsel offered to proceed with the Case as it then 
I stood, supplying the missing portions of the record 
I from the Tbriefa of counsel. This, however, was ob- 
I jeoted to by the other side, and the cause necee- 
1 sarily went over. But defendant, having 
I actually prepared for the trial, and 
n thereby incurred expenses (in instructing oonniKl 
f briiiging witnesses, &c.) entered up this rule for his 
I costs. , But he was only entitled, by the statute reKed 
upon, to take this course, when it was trom the plain- 
tiS*8 default that the case had not proceeded to trial. 
The. question' for decision, thertfore, was whether 
there had been such a defaiilt in the present instance, 
and it was contended the default alluded to was solely 
that of the Court itFclf. . . 
Messrs. Isaacs and Wise opposed the motion, con- 
i A— j: — 4.v^4. *v» plaintiff wa» in d'*^*"^* "'" '* ""^^ ^" 

ae record was pro' 

, granted the appj 

The plaintiff was not here in default, and the defen- 
dant ought not, consequently, to have entered up this 
rule, i .^ , 
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BRIGOS V. -KINO AND OTHBRS. 



was an application, for a stay of proceedings in 
an aetion upon a bail bond, upon the ground 
that the d^endants, who now appUed. ha^^^ 
been released by the operation of ther 
Insolvent Law ; the co-defendant having sequestrated ; 
\ his estate subsequently to Uie execution of the bond, * 
\ and'befiove the time fixed for compliance with its con- 
4 dition. 

^ Mr. Wise su^^orted the application, and the Solici- 
} tor-(}ener&l showed cause against it. ' 

\ The plaintiff hod an action for costs against the de- 
j fendant King, and the latter bavins been arrested ' 
upon a caru tne other defendants haa given a bond ^ 
to the Sheriff to put in special bail. But before the 
time arrived for puttinjg m this bail King sequestrated 2 
bSs estate. The plaintuBT brought his action upon the ' 
bond. But as the eflfeot of ICing^s surrender of his 
estate would be to stay all actions and proceedings of 
this nature then pending against him, deft^ndants now } 
' sought to stav this action tipon the bond, contending ^ 
\ that they haa been guilty of no default, but had been ! 
^ released by the sequestration of their obligations under , 
•^ the bond. On the other hand it was contended that there . 
' had been such a default as to render the defendants 
I liable. They ^the present defenduits^ ought to have j^ 
•* surrendered ICmg to the Sheriff, and tnus have released T 
themselves of their obligation imder the bond when [ 
the insolvency of King^ rendered impossible his com- ' i 
plianoe with its condition as to puttmg in special bail. ^ 

The Court granted the -application. The condition 
of ^e bond was that Kin^ should put in special bail to 
mee( the result of the action ; and this condition would 
have been uncomplied with if King had been surren- 
dered. But If special bail had been put in, there 
would have been a stay of proceedings by this seques- 
tration. Unless, therefore, the effect of the insol- 
vency upon this action was got rid of by some special F 
1 order, tibere could be no such results to this action as f 
t the bond was given in contemplation of — a judgment 1 
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psniik v. LANO. " : ^-\ 

Sut-Alfrbd STKriiBx, Chief Justice, delivered the C 
judfftnen^ of the Court ia this case; as follow's: — 

This was an action to recover damages for breach of 
•.eoTenant, contaix\cd in a deed — or alleged deed, wir- 
portingta convey certain land to t he pjaintitfL^ ^h^ 
mstrument coiUaised th0 wusl ■nwWMrtTftnr qinft en. 
jorment ; and t)\e 'lutscr cd breach was, that the plain- 
tiff had not such enjoyment, but was kept out of pos- 
session by a tenant, lawfully claiming under the de- 
fendant, and who retained the premises until he had 
removed the crops. The defendant pleaded, that the 
supposed deed was delivered by him as an ^tero^ only, 
(that is to say, to one William Hexiry Mullen,) to be 
kept until the plaintiff should pay the purchase money 
of the land —which money still remained unpaid rand 
so, that the instrument was not the deed of the defen- 
'dant. 

There was another plea on the record, setting up the 
agreement and conditions of sale between the parties, 
prior to the execution (as an escrow or 
otherwise) of the conveyance ; and relying on those 
condittons, to show that all then existing tenants were 
allowed, by express stipulation between the vendor 
and purchaser, to remove the crops. This plea, how- 
ever, was demurred to; and, on obvious grounds, 
ovemilcd. The cause went to trial, therefore, on the 
aingle issue whether the instrument declared on was, 
in effect, executed and delivered or not. 

The evidence on that issue was, that the defendant's 
volicitor prepared the conveyance for the plaintiff; 
and that the defendant executed it in the usual form, 
in that gentleman's office ; but that, thereupon, in lay- 
ing the document on the table, (the purchase monej 
not having been paid,) the defendant said to the soli- 
citor — '* keep it, till I authorise you to give it up." 
The plaintiff's counsel maintained, that those words 
did not counteract the effect of the previous execution 
and delivery ; which, he insisted, became in- 
stantly complete and operative. The solicitor, ho 
argued, witnessed the execution on. behalf of the 
plaintiff'; and then (that is to say, nfUnoard*)^ the in- 
strument being perfected, became possessed of the 
deed as a depository, for the mere purpose of securing 
i^e purchase money. The Judge refused, however, to 
direct the jury, that the execution was complctei» before 
the use of the words relied on as controlling or quali- 
fying tho delivery ; and left it to them to say, as a 
matter of fact, whether the defendant delivered tho 
instrumant as an escrow, or as a perfected deed. The 
Jury found the former ; stating that it was ddivered, 
as they thought, to take effect only on condition that 
the purchase money was paid. The verdict was en- 
tered, therefore, for the defendant. 

A motion has now been made for a new trial ; on 
the same grounds, substantially, as those urged before 
the jury — whose finding, moreover, is oomplainod of as 
being against tho evidence. And it was contended, that ,)i 
theJudge should hav3 instructed them, that the circum- 
stances showed a delivery by way of ec^uitable mort- 
gage ; to which the deposit, accompanying the words 
ttsed, in fact and in effect amounted. Tl^ following 
authorities were cited on the argument; and we then^ 
as the question is of great importance, in a countx^ 
"Where transactions of this nature arc numerous, took 
time to consider our judgment. Com. Dig. Fait, «>. 
3 ; Murray v. Lord Stair, 2 B. and C. 87 and 88 ; \><i^ 
^. Bennett, S C. and P. 124 ; andBowker v. Burdjtkuu- 
11 M. and W. 117. 

After conference, «nd «x«iiilttation of these cas^, 
-we .are of opinion that the course taken at the trial, so 
far as it respects tho question of taerfm or not, was 
right ; and that there is no ground for disturb* 
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f\ the Tvraict. Tfte mere use or words 
JA delLYery, in reference to an instrument in all other 
respects executed, without the iutent then or tinoon- 
ditionally to dellrer it, but accompanied— or» almost 
immediatelj a terwards, and on the same occasion, 
followed — \}j a diroclion qualifjing or explaining those ^ 
words, will not amount to a deliyerj of the instrument 
as a perfected and operating deed. Now, here, the 
person in whose hands the conveyance was 
placed, and who witnessed its formal exeontioB, 
although employed by the plaintiff as to 
that matter, was the defendant's solicitor also in 
the transaction ; and the circumstances quita suffi* 
ciently shoif, or were such 9n entitled the jury to 
in^r. that the delivery was sotihing mnr9 than formal. 
Dealing with his own ^ent, the defendant naturally 
delivered tibd instrumenc to him ; with the intention I 
(which they have found was the fact) that it should 
oommence to operate at a future time only, when the 
purchase would be itself perfected, by payment of the 
pnichase money. 

If so, the instnimont was in effect delivered as an 
Merow, Ko particular fbrm is necessary to eoAsti- 
tute such a delivery, where the intent to defer the 
oommencoment of the interest, whatever it may be, ' 
can be collected with sufficient clearness, and there has 
been no actual delivery to the other party, or to any 
tiiird person, in amanner, or under circumstances, incon- 
sistent with thai supposition. Bat the words of delivery 
hers, though sufficient to have immediately 
passed the property. had such been the 
mtcntion, were so qualified and eKpdaiited by the 
oircuinstanccs, and bv the direction which at the same 
interview followed, that to attribute to them an abso- 
lute and irrevocable effict would be, in our opinion, 
as unreasonable as it would be vnjust. The suggestion 
that the estate vested, but with a lien or equitfd)le* 
nunrtga^j^o immediately thereafter created, either on the 
land or the deed, is easily disposed of. 
The direction to retain the deed, if moperative 
to explain and control the previous words of delirery, 
must hare been inoperative ion any purpose since, if 
the plaintiff wia the owner, (as by tne supposition Is 
implted,)tlie defendant had aljraady lost all power over 
the conveyance ; and ho eould neither effectually de- 
posit, nor in any other way deal with it. 

The Judge appears to have told the jury, that if 
{the deed had been finally executed and dc- 
JLreri^ it convened no right to the crops 
in tfuestion. That direction was oomplained ct, as not . 
having distinguished between ecopaawn by the tenant 
before notice^ and those put in the groimd bjr him 
after nottee. But as the jn^ have found (m our 
opinion properly) that the deed was not so executed 
and delivered, the plaintiff's ground of action fttils 
altogether ; and farther inquiry becomes immaterial. 



'WALLBS V. RARVET AXD ANOTRBB. 

_his was a motion for new trial in an action of 
i ejectment, wherein the defendants had obtained a 
i Terdict. 

\ The Attorney-General and Mr. Stephen supported 
the motion ; and the Solicitor-Qcncral and Mr. Pring 
aupjported the verdict. 

Tne action was brought upon a' covenant for re- 
entry in a lease. Defendant held a lease from the 
plaintiff of an inn at Armidale, of which If they duly 
Iperformed t':e covenants they were to obtain the title 
iiu fee after a lapse of ton years. Besides the usual 
j covenant for payments of the rent reser\'cd there were 
also covenant) that the lessees should use every care 
^o keep up the business interests of the inn, and should 
nrchase all their supplies from, the lessor, 
rho was a wine merchant, *. ^ All th^se 
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^vc!iant3 ' vrere said" to' have beca broken. 
t was, howcrer, the breaches as to purchase 
f supplies, and as to the pavment of rcn^ 
hich were main!V relied npon, and the first of. thcstt 
•breaches in particular. The chief defence was waiver. 
U to the coYcnant for purchasing all spirits, &c., from . 
he plaintiff, it was contended that the latter had virtually ' 
elcascd defendant by taking a partner in business. 
^ the payment of rent there was clearly an arrear, 
-unless plaintiff's attorney could be construed to have 
accepted certain cheques for clearing off this arrear, 
, which had been forwarded for that purpose. But there 
jEfa eridfiaco that they had not been ac cepted , noUce 

i having on the contrary, been given to the defendants 
or t^eit representatives, that the cheques were 
held at their disposal. The waiT.!r of the 
breaoh as to purchasing supplies from 
other perfHtas than the plaintiff was soiigut to be made 
out by the assumption that plaintiff's partner and 
•gent had dealt with defcndanta after this default, but 
this was denied, and there was some evidence as to 
breach which, that upon which the aasumption of 
waiver was bas6d would not meet, A principal argu- 
ment at the trial on the part of the defendants, how- 
ever, was that there had been a substantial compliance 
withtiie covenants, and that this was an attempt to 
tnskc trifling and immaterial defaults the means of 
d(9priving defendants of their property. The ground 
of the present motion was, that the verdict was against: 
evidence, and the arguments had reference principally 
to the nature and effect of the evidonce 
upon either side as well as of the 
covenants themselves. But the question of law re- 
, served at the trial as to the effect upon this contract of 
the plaintiff having taken a partner In business, was 
also discussed. 

The CouBT granted a new trial. The defendants 
having made this contract were bound to fulfil it. 
The covenant as to purchasing all spirits from the 
•laiatiff was one whiol ought to be prohibited by law ; > 
but, there being no such prohibition, and the defen- 
dants havinj; entered into it voluntarily, they were 
bound tfitfulfil their contract. However hard it might ; 
seem to take advantage of these breaches, still, if they 
had been committed, the defendants having broken 
their contract could have no legal right ti retain ' 
possession, consequently as the evidence sustained the 
[ charges of breach, and not the defence* as to waiver, 
the verdict, was demonstrably wrong. The ^acts of 
plaintiff having admitted a partner into his business 
hdid not affect his position ; for as it did not relieve 
I him from obligation to ftimish defendants with sup- 
\ plies, so it did not relieve the latter from their cove- 
{ aiant with him. 

' Before the Chief Justice, Mr. Justice Diciknson and | 
iTherry. • - - -^ ' 
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^jspoTLB Mr. Justice Dickinson, Mr. Justice Thorry, 
l^ad Mr. Justice Milford. 

ti Dt)TTON V. 'OAOOIN. 

T This was a motion for new trial in an action for 
analicious arrest, wherein the pUuntiff had obtained a 
Verdict with £300 damages. 

I The Solicitor-Ghenend and Mr. Wise supported the 

biotioD, and Mr. Broadhurst supported the verdict. 

f The defendant in this case was a nmgistrate,|and the 

trespass declared upon was the arrest of plaintiff 

/under a warrant which defendant had issued. The 

/ ground of issuing the warrant was that plaintiff had 

!not obeyed « summons from the Bench to 
answer a charge of maliciously injuring pro- 
^ perty (t. #., cutting down a fence). A sum- 
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mons had been issued, and there was 
evidence before the defendant that a copy of it had 
been dyly served. But an error had been made in the 
copying of this summons, the date at which plaintiff 
was to appear being made the same as that of the 
summons itself, inst^id of seven da^s afterwards ; con- 
seq uendy, plaintiff was not realijf m default ; and the 
defendant! if he had read the papers, would have 
ascertained this fkct. It was ruled hj the Judge at 
niii priuf, Mr. Justice Dickinson, that it was the duty 
of the Justice to make himself acquainted with the 
contents of the papers upon which he acted before 

\ issuing any process; consequently, that there was 
here no reasonable or probable cause. It was chiefly 

^ the coirectness of this ruling which was now in contest. I 
It was contended that, as the defendant bad acted ' 
bonajlde in his magisteriaF character, and as there was 
evidence to show that the error was not an unreason- 
able one. (having been participated in by all the magis- 
trates, as well as their clerk and chief constable), the 
defendant ought to have been held privileged ; that is , 
to sav, that there toaa reasonable and probable cause, 
and that the Judge ought, upon this ground, to have 
directed a nonsuit. On the other hand, the ruling of 
the Judge at niii pritu was contended to have been the 
correct one. There were other grounds of motion, 
but, with the exception of one, they were finally 
abandoned. This was, that evidence had been 
improperly admitted at the trial as to the 
private discussions among the ma^trates at the time 
&at defendant had joined in directing the issues of the 

J warrant against the plaintiff, which formed the basis : 

1 of the present action. It was contende d ^n tbfi one I 

' hand, that evidence of this character was rendered in- 
admissible by those principles of public policy which 
prevented the examiaation of Privy Councillors as to 
what passed at the Council Board, and of jurymen as 
to what passed in the jury room, &c. On the other side 
it was argued that, as it was the very act in which the 
defendant and his colleagues were engaged at the time 
^hesG discussions, which was declared upon as being 

excess of their authority, and ai? trespass against the 
1 jftaintiff, these discussions were admissible as eviden- 
ciar V of the trespass itself. 

Their Honors held that the evidence alluded to had 
been properly admitted. As to the main point in the 
' case, however, the question of reasonable and probable 
'.cause, judgment was reserved. - 








i 



T!>e ATTOB.!niY-GBNBiiA.L InforiT ed the Court 
he liad received i commission as Attorney- Gk'neral, 
and that a commiasion aa Solicitor-General had been 
receitcd by his learned friend Mr. Dorvall. Also 
that a commission as Queen's Counsel had been issued. 
to 2lr. Plunkctt, the late Attorney-General, 
ia .yirtue of which that gentleman 
was entitled to precedence next after the Attorney- 
General and Solicitor-General for the time being. 

Sir AxF&BD Stbphbn addressing the Attomer- 
General and the Solicitor-General, on the part of the 
Bench, said : — 

Mr. Attorney-General Manning : — ^Mr. Solicitor- 
General Danrall. We have pleasure in congratulating 
Tou on your eleratlon to those high offices ; and we 
hare no apprehension that their lustre or dignity will 
sustain any diminution in ' our hands. We hope that , 
your adTanoemcnt will tend not less to your own per- 
sonal gratification, than to promote — and wc entertain 
no doubt that it will promote — the interests of the 
colony at largo. 

His HoyoB next addressed Mr. Plonkett in the 
following terms : — 

Mr. Plunkett,— In congratulating you on your ap- 
pointment as one of her Majesty's Counsel, we all feel 
that you hare a claim on the Judges of this Court to 
something more than mere courtes^jr, or the compli- 
mentary phrases usual on such occasions. You bave 
been appointed in acknowledgment of services so 
eminent, rendered in aa office of such distinction and 
iuiportanee, and of which the duties have been dis- 
charged so much under our immediate observation, 
that It in nt impossible for us to be ignorant of tko 
mode in which those duties have been performed, as it ■ 
would be unbecoming in us to omit, when formally - 
noticing your having ceased to fill that office, the ex- 
pression of our deep and abiding sense of the value of* 
those services, to our Sovereign and to the communi^. ' 
We have the ^tification of assuring you, Jiu:.; 
Plnnkett, that m^ casting back our memory, 
to tlie date of <yur mi aeqaaintanoe withj 
you, (my own has extended over the term of seventeen ' 
years, and that of one who sits beside me embraces . 
aboye twenty years,) during which you have been» 
Attorney-General, and passing in review your career- 
in that high and arduous position, we cannot remember 
one act, or one sentiment, which your warmebt friend 
could desire to recall, or which fiuls to reflect honour 
on your character. With the causes which haye led 
to your retirement or release fronr that office, what* • 
ever they may have been, we have as Judges no con- i 
cem ; and its responsibilities and honours have passed ' 
into other afid able hands. Bot to none more worthy, \ 
or more capable, could they possibly be confided, than i 
to your own. Throughout ttie long period to which 
we have adverted, me duties of Advocate for the ' 
Crown, and of Public Prosecutor, — exercising ^o the , 
functions of a Grand Jury, — ^have been : 
discharged by yon with singular modera- ! 
tion, ability, and firmness; with seal tempered 
by discretion, with humanity, never relaxing into' 
sympathy for crime, with an integrity which may defy 
the breath of slander, and an impartiality on which 
suspicion has never rested. When the contests of. 
paity shall have passed away, and the voice of friend- 1 
ship and of calumny have be^n alike silenced by death, i 
ai^athe grave has closed over the generations which | 
now know us, there wiU be no name recorded by thej 
pen of history, in Australian annals, with juster or' 
more enduring praise than that which belongs to .Mr. < 
Attorney-General Pluiikettk 

The Attorkby-Gbntehal said that he lek greatj 
tMa and pleasure at hearing frou^ the Court such an.t 
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jMression of opini6n iii reforeuoe to his Icamea y^ ^y 

«nd Mr. Plnnkett, mth whom lie had been for many ' 7 / 

.^ears associated in office. He had always 
/felt ' that in this association Mr. Plunkett 
I was to him (Mr. Manning) as a tower of 
! strength. Eve when he had been apparently ^ 
.; acting in his individual capacity, and upon nis own 
I responsibility, he had always felt that his great strength 
'. was dcrired from the co-operation and support of his 

colleague. He also begged leave on his own behalf 
' and on tiiat of his present colleague, to acknowledge 

gratefully the terms in which they had been alluded 

to by the Court. . It was possible that the^ might 
^bvt temporarily occujpy their present position, but 
I wbllo they did occtipy it they would do every thing in 
i their power to discharge their duties efficiently, and 
! to preserve untarnished the lustre of their respective 
! offitres. 

f BIr. PLOmcirrr, Q.C., said tiiat it was deeply grati- 
fying to him after a lon^ career to be thus assured 
( that he had earned, during that career, the approba- 
■ tion of the Bench. As he was not about to quit the 

colony not, he hoped, to die off or to give up his '• 

practice ( which,' after hLs former active life, would be 
' equivalent to dyihg off), he trusted to continue to 
I merit this approbation. He hoped aUo that his future 
! conduct would be such as to merit a continuation of 
jthat kindness which he had ever received at the 

•hands of Ms brethren of the Bar, and of * 

jwhjlch he had recently had a peculiarly * 

! gra^ving manifestation. lie was very happy in the 
I confidence that in the appointoient of such a gentle- 
i man to saccoed him as his learned fViend the present 
[ Attorney- Qenefal, the public would lodo nothiiig 

whatever by his own retirement from office. 
j My. Muaaw, as senior of the outer bar, declared that 
' he must express, from the depths of his heart, his glad - 
i ness that ACr. PLunkett was not about to lea^e the 

colony or to relinquish his practice of that prafession 

of which he had haen so long an ornament. He sin- 

oerely wished that gentleman a long and successful 

career. 
Ttie Attorn BT-GayBBAii desired to mention that at 

a meeting of the Bar, which had b&en more fully 

att^mded than any similar meeting which had yet taken 

place, it had been determined to entertain Mr. Flunkett 

at a public dinner, to which thQix Honors the Judges 

should also be invited, and to present him with a suit- 
able address on the occasion. This determination had 
i only been abandoned at the instance of Mr. Plunkett 

himself, who objected to it partly for domestic reasons, 

and partly because this would appear too much in tl^ 

lightof a valedictory manifestatMtti 
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I WESTON V. EWBN. 

Mr. Justice Dickoison delivered the judgment of the 
Coxirt in this case aa follows : — 

This was an action of qeetment, to tvcoyer certain 
premises from the defendant ef which he had a demise 
from the plaintiiF, by a lease which contained a proviso 
for re-entry in case the defendant ahonld thereatier 
andletlet any part of the premises. The cjectxnttit was 
brought on account of an underlease of a pordosi of 
the preimsca by the defendant. 

At the tii il before Mr. Justice Therry on the 22nd 
m>d Udrd dayi of Febrmtf^i ^S$6| it appeaM^ Cpo|^ 
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the evidence adduced by the plaintiiS' that t^e aerend- 
ant was' tenant to the plaintiff for 17 jeara, by a lease \ 
dated 1st April, 1846, of the premises sought to be re- , 
covered. The lease was produced, and in it those ' 
premises were thus described — ** All that messuat^ or ^ 
tenement and premises situate in George-strcet North, 
in the town of Sydney aforesaid, now in the occupa- ' 
tion of James Ewen, bounded on the west by George* $ 
street, on the east by a wall diTidingthe hereby de- { 
mised premises firom other premises of the said lessor, ! 
on the north by an extension of the line formed by the ; 
north wall of the said messua^ to the said; 
back wall, and on the south by premises' 
of Mr. Dawson. Together with a right of way through ' 
the premises of the said Edward Weston to the gate- 
way at Uie north side of the said hereby demised 
premises. Together also with all outbuildings, ease- 
ments, and appurtenances to the said demised premises 
belonging or appertaining." This description was im- 
mediately followed by these words^— " To have and to 
hold the said demised psemises with the appurtenances 
unto the said lessee, his executors, administrators, and' 
assigns, from the 1st day of April instant, for the term 
of seventeen years." In the lease the defendant* 
covenanted that '*he, his executors, administrators,^ 
and assigns should and would at his and their own costs ' 
and charges repair and alter the said demised premises, ! 
according to the specification annexed to the lease." ; 
There was a provision in the lease, *' that the lessor ' 
(the plaintiff} should at convenient times enter into the 
premises to see their state of repair, and leave notice of.' 
any want of repair which, might be found, which repair 
the lessee (the defendant^ therebv agreed to make ^ 
within one calendar montk after the plaintiff giving 
such notice." There was also in the lease a covenant* 
by the defendant, " not to underlet the prenune 3, e* g 
any part of them," and a condition *' for the plaintiff' ! 
re*entry, upon breach by the defendant of any of his I 
covenants contained in the lease.'* 

At the foot of the document there followed these i 
words : — " Specification of repairs and alterations to j 
be done to Captain Weston's house, in George-atreot, j 
Sydney, now occupied by Mr. James Ewen, during ' 
the term of leaae granted by hfan to Jamea Ewea ( ) ' 
seventeen years. i 

** To take down the old stores on the north side, j 
and carry a wall level with the gable end of the house L 
to the extent of the property, and repair the back gates 1 
entering to ^e part now occupied by Mr. Dawson, r 
All materials In and upon the j^remiscs to be used inf 
effecting the repairs and alterations enumerated. To{ 
alter the Mtrj OT enlarging the cesspool, and compo| 
the same" with Roman cement. To maKc/ 
all necessary fcliairs to the back yard. To.* 
strip the roof irhen requirod, new batten and slate^^ 
same — ^using ^U or other ilatea ■« may be considered | 
most advantageous." 

After the defendant was in possession under this 
lease, he underlet a cellar parcel, of the demised prc-i 
mises, to one Charles BaA;and for that underlease the! 
action vras brought. 
In answer to this case the defendant fet up several 

> defences — 1st, That beforey this ejectment was ; 

I commenced, there was IBl action of trespass f 

, between the plaintiff and'^wfendant, and thittj 
upon the trial of the issues joined in it,j 
tl^re was a oompromise of all matters} 
in difference between tho parties effected in open .' 
Court, and that the Plain^thon knew of the undsr- - 
lease to Bath. SeconAr ^-that the Plaintiff after : 
the underlease, and with . Knowledge of it, accepted • 

jreni tern tht^JDefendant. Thirdly,— ^hqj^by tiie com- ' 
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promise tlie De^dant accepted a new Leaee, for 8 
vreekii, of part of the demised premises, and therefore 
tbskt the PUintiff's right of re-entry on the Defendant 
for the underlease had been taken away, before the 
commencement of the ejectment. 

As to the first of these defences, there was evidence 
that the underlease was made before the compromise, 
and also that, before that arrangement was made, the 
plaintiff went with his architect upon the premises for 
the purpose of seeing their condition, at a period when 
BatE was in occupation, and that other circumstances 
existed from which the jury could infer that the plain- 
tiff Xuew Of that underlease when the compromise was ' 
made. For instance, Bath said ** he occu- 
pied the part (a cellar^ underlet to him 
for about twelve months until the end of 1864." 
an, it was shown that Bath put a store door to the 
and occupied it openly by storing beer and 
porter therein. It was stated to be open to observa- 
tion fVom George-street, and that dravs and carts were 
continually passing in to the vara in which it was 
situated, fi'om Qeorge-street and back again, before 
the period . of the compromise. Bath 
said moreover that before the trial of 
the action which was compromised, Mr. Brenan, 
the plaintiff's solicitor, told him ** that it was an 
action brought by Weston against Ewen for my occu* 
pation of Uie place, and he gav*) me a subpoena 
to attend." Upon this ground of defence, hawever, 
there was ample evidence before the Jury that the 
plaintiff, at the time of the compromise, waft ignorant 
of the underlease. The defendant said, " thiat the 
plainriff and his architect came on to the pre- 
mises to examine the stable and the dilapi- 
dationsy and went ever every part of the de- 
xnised premises excfpt thit ■ ttore of Bath't.** 
The plaintiff distinctly swore '* that he never saw 
Bath on the premises, and never heard of his being 
tenant of the store to Ewen, till after the compromise 
was made.*' 

As to the second ground of defence. The defendant 
stated that ** Weston refused to take the rent. He 
said, * why not pay it into the bank ^ I'll not take it. 
You must apply to my solicitors.' I paid ^e money 
into the bank, and it was returned to me. I have not 
been asked for the rent since the compromise." The 
defendant moreover said, **when I last offered 
, Captain Weston payment,, he said, * I will have no- 
thing to do ynth it, X can only commimicate with yon 
through my solicitors.' " The plaintiff stated, ' ' Smce 
I discovered that Bath occupied the st6re, I never re- 
ceived rent from Ewen. He came to me to pay it. I 
refused it, and referred him to my solicitors. He paid 
it into the Bank without my sanction, and as soon as 
I heard it, I ordered it to be put to his credit." 

As to the tliird ground of defence. The plaintiff 

stated *' that the stable was buUt twenty years a^o, 

I when Lamb occupied it as a stable to the house." Be 

further said that '* after Fisher's tenancy closed he 

would not let the stable." Also, " I did not wish to 

. let it, as I wished to open the lane when Pitt-street 

I was opened*" He also stated '* I went into the stable 

on the north side of the premises, and I found it occu- 

I pied by Ewen's hones. I said he had no right 

I to occupy, as he. . paid no rent. He aid 

I not dispute that he had no right." 

The pViintiff moreover said, *' I never ^ve Ewen 

possession of the stable. Jf. gave him permission to use 
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store. I would not gir< 
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not erfect without pulliug the stable down. Also, that 
defeadant frequently asked fur a lease (k the 
stable." On the other hand, the defend- 
ant declared ** that he always disputed the plaintiffs 
right to interfere 'with the stable, and also resisted his 
attempts to pull it down.** He swore ^ he did not 
know that plaintiff intended to make a lane where the 
stable stood, and that he did aot ask plaintiff for a 
lea«e of the stable.^' | 

According to his Honor's note of Mr. Langley's | 







would cut a slight portion of the wall in some parts, in f 
others would not touch it ; no part of the area of the f 
store would fall within the line." Having ourselves ¥ 
inspected that place, we have no difficulty in taking the 
tact to be as stated by the plaintiff during his argameut ; 
that what may be familiarlv termed a Tery small slice 
of that wall stands within the northern bonndary, but 
that the whole of the interior, and all but a very slit^ht I 
portion of the exterior of the atabie, is outside of that 
bonnd^nr. 

His Honor who tried the case directed the jury to 
decide upon die eridence bcfo* e them, whether or not 
the stable had been included in the lease ; and 
structed them ** that 
promise operated 



as a 



if it had 
surrender 



m- 
been^ the com- 
It, and that I 
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plaintiff could not aften;v'ards re-enter snd bring qect- 1 
-ttent for any breach of covenant bv the defendant," 
His Honor further told them '* that ifthe stable was not 
included in the lease the plaintiff was entitled to re 
cover, imlees they found from the evidence that he ' 
had waived his right of entry." He, moreover, in- ' 
structed the jury, "that in conudering whether the 
stable passed by the lease or not, they were to asc3r- 
tain from the evidence whether or not the stable had 
been occupied, with the house and yard, by former 
tenants of them ; for if it had been so occupied, up to • 
the defendant's tenancy, it was included in the lease 
by the words * outbuilding thereto belonging.' " 

The jury decided for the defendant, finding, Ist — ' 
That the stable was in(iluded in the lease. 2nd— That ^ 
the defendant had waived any forfeiture that existed, t 

The plaintiff last term moved for a new trial, on two | 
grounds— 1st, because the rerdict was against evidence, 
and the weiglxt of it ; 2nd, because the leuned Judge ' 
misdirected jthe Jury, bv* telling them that it wiis for . 
them to decide whether the stable was part of the de- • 
mised premises, and passed under the words " out- 
buildings and appurtenances thereunto bslonging." j 

The ease vas argued by the plaintiff in person, ' 



assisted by Mr. Blake, and by tbe 8olieitoz»<j}encr«j 
and Mr. Darvall for defendant. 

We have considered this ease, and are of opinion 
that the direction of his Honor, as oomplained 
of, was oorrect so far as it went: — and, aa 
his Honor is sstiified that before directing the 
.jury he oonsolted with some of us (a circumstanee in 
the recollection of the Chief Justice), on the instruc* 
tion he was then about to slve the jtiry, and that he 
then told the jury '' that the stable would be indaded 
in the lease under the words * outbuildings and appur- 
tenances thereunto belonging,' if they should be satis- 
fied by the evidence that the stable had been occupied 
with the premises by former tenants thereof," we are ^. 
clearly of opinion that his direction was eorrect. Such | 
was the form and substance of the direction given on a| 
former trial* and upheld on objection by the full' 
Court ; of whiph decision his Honor had a rail note by | 
him at the last trial, and refcrr^ to it on thftt occa- < 
slon. I 



We are, therefore, clearly of opinion that no new 
trial can be granted on the ground of misdirection. 

The point which rexnaine is, whether the Terdict ia 
80 manifestly against eTidcnoe that there ought to be 
a new trial. Am to the second^ ground of d^ence we< 
think that the defendant has utterly failed. For, even 
on the defendant's own Tension of the story, it la quite 
clear to us, that the plaintiff never, after he knew of 
the underlease to Bitth, accepted any rent ^m the 
defendant. Ai:d the plaintiff's own tenti* 
mony is positite to the same fact. 
With regard to the plaintiff's knowledge of the nn- 
derleaae when the compromise was made, it is evident 
from 801 much or the testimony as has 
been hereinbefore detailed, that there was evidence 
on both sides; and there can therefore be no 
new trial on that ground, even if it were admitted 
that the evidence on that point was stronger for the 
plaintifr than against him. Belcher ▼. Prittie, 10 
Bingh 408. Fisher t. Kemp, in this Gouit, 21st July, 
1853. And also Post v. Osborne, decided in this Court 
on the 13th May» 1856. But, as we cannot clearly 
eoBec^f whether die Jury found that the plaintiff had 
waived the forfeiture by means Of the comprom:»3, txr 
bv ihe subsequent receipt of rent, and as we think it 
clear (as before m ntioned) that thii3 was 
no such subsequent receipt of rent 
I as .would amouilt to a waiver* "We think 
that there might possibly be a new trial, unless the 
finding of the Jury on tne other point is supported by 
the facts and law mixed up in that question. 

By the compromise, we have seen tha: the plaintiff 
was to give the defendant a lease of the stable for 6 
weekaat one shilling a week rent. - If that stable ov 
any part of it was included in the old- lease, the new 
demise for 8 weeks operated aa a surrender bv aet and 
operation of law of the whole or part of the stable. 
Ijyon V. Beed, 13 M. and W. 285. In either case, 
upon such a default by Ewcn as would have worked 
a forfeiture before that surrender, the plaintiff since 
that re-conveyance cannot by force- of the old 
lease enter upon the whole stable, or the supposed part 
of it. For by the old lease he was *' to re-«nter and 
repossess the premises thereby demised." Those pre- 
mises were obviously the wioU of what was leased, 
and as theplai-tiffb^ accepting a surrender of p€urt 
of those premises disabled himself fhnn re-entOTing 
on the whole, it is clear that he cannot re-enter on the 
residue beyond the part supendered, for there is no sti- 
pulation that he shall re-enter upon any part 
of the demised premises, but on the Mid premises -• 
that is upon the whole—in other words on every part 
of them. The surrender in this case, bein^ fVom the 
defendant to the ^laintif^ was the aet of those parties, 
and as the condition of re-entry was entire, H eould 
not bo apportioned by the surrender. Duropar's case^ 
4 Rep. 120. We are therefore .of opinion that, if no 
more of the stable was included in the old lease than 
that small section of the wall which stood within ihm 
dd&ned boundtfies, as there was a surrender by the 
compromise of that section, and thcrefora of 
the ground on which it stood, the plalatiff'a 
re-'en^ was thereby taken away. The opinion de- 
livered to the Jury on the first triaL to the contrarT 
dfect hj myself we all think was incorrect; for though 
that opinion at first sight might Seem to be supported 
by the maxim 4« mM-nU nen curat hr, nererthelesa, 
as the plaintiff might have distrained aav valuable 
article for the whole rent, if such (a diamond ring, for 
instance) could have been found concealed in any 
insure of that section, on the growj^ that th[e 
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rent issues out oT Hie 'whole 



an( 



every 



(however small) part of the demised premised; 
we think that the secttoa of wall wh oh was larM^I 
enough to make a distress on it available, must im ^ 
large enough to destroy a right of re-entrv, by its 
severance frem the rest of the demised premises. W* ' 
are therefore of opinion, that the comx>romise, together ' 
with the fact that the section of the stable wall stood 
within the boundaries mentioned in the lease, wei« 
facts sufficient to aup^port the venlict, even if it b* 
conceded that the underlea3e to Bath was made, and 
that the plaintiff was ignorant of that circumstsnoft 
when he made the oompromiae 

We, however, «r o^aArnri', proceed to shti^ thai th* 
verdict is auppcirtable on a higher grosnuU By tha 
lease the plomtiff demised certain premiaes witn de» 
fined boundaries to the defendant togtker %n'fh nUamU 
builaii*fft and appurt^nar^ecM to ths wid demistd prtmmea 
belonging imdapptrtiiining,. Now, whatever the plain^ 
tiff and defendant, or either of them, may have thought' 
or intended or even verbally wifed on, eaoh of them 
must be bound as against the other hj 
the legal construction <» their written lease;. 
and if the lease on leeal construction appears to be at 
variance with the verbal contract, or understanding of 
those parties, before or whenlhe leaae was made, the 
writing must nevertheless, prevail. The rule of law ia ; 
notorious that the terms of a writ en contract cannot • 
be varied, though they may be ezpl^ned by oral evi* [ 
dence, per Parke B, in Shortreade v. Oheeke 1 Ex. 
' Rep. 158, and therefore, though no evidence extrinsic 
to the lease can be admitted to shew that the plaintiff^ 
did not intend to demise an outbnildi g appertaining 
and belonging to the main subject of the lease, such 
testimony ia receivable to show what outbuildings 
were reputed to be belonging to the principal thing da- 
mised when the lease was made. 

What, then, is the meaning of the words '* owf- 
huUdingn and appurtenances belonging and appertain- 
ing ?** We think that, although no 'evidence of occu- 
pation of the stable by former tenants would have ; 
enabled that building to pass by* the word apput^ 
tenaneUf Buck v. Nurton, 1 B. and^, 63, yet auch eviV 
dence is effectual to pass it by the words ** outbuild- 
ings belonging and appertaining.*' The cases Koden- 
ham V. ratchard 1 B. and 0. 350, and 
Ougclev T. Chambers, 1 Btngh. 48jr, seem, 
to us clear authorities on this points !I?o them may 
be added the following passage from 2 Vhgn WHliama' 
Saunders 400 a. note (2 — ** A man makes a ^eoff- 1 
ment of a house itith the appu^Unanett^ nothing passea 
by the words ' with the app»4rt€nM%eee,' but -the garden, 
curtilage and close adjoining to ^ house, and on 
which the house is built, and no other land, although 
other land has been occupied with ihe house ; and in 
the time of Henrv the 8th, it was usual to add these 
words, * and all fands, tenements and hereditamenta 
appertaining to the said house, and being occuiiied, let 
or set with the same ;* and by these words the land 
used to pass with the house." 

Now as the plaintiff himself stated " the stable was 
built twenty years a^o as a stable for the house when 
Mr. Lamb occupied it," and also *' after Fisher's ten- 
ancy closed I would not let the stable," and also '* I 
never ^ave possession of the -store nt the 
north side. I gave him permission to use 
it until it was pulled down," we 
think there was evidence from Which the jwrj 
might safely infer, that before the lease was made to 
defendant tne stable had been occupied with the house 



^^ ^oriiier tenant Thereof, With sncli an inforcnct 

^e tHxiik the jury were in a position to oondude that f n 

THe words •• outbuiMings thereto belonging, ftc." in- { 

y^cUidecl the stable, and therefore that the defendant by 
7 tlie oompromiae accepted a sorrender of that buildhig 
■ and thereby destroyed his right of re-entry. The 

plaiotifTs application for a new trial must therefore be 

refiiBe<l. 

.Having ^iTen onr reasons ftzUy for refusing the new 
trial, -we will further mention that we are strongly in- 
clined to think that it might hare been snccessiTafly 
argued that the stal^e was a specific subject of demite 
in. tb.e lease. For the defendant therein expressly 
covenanted to oUw ihe demised premises accox&ig to 
tlie specification, in which it is stated that thedefen- ' 
dant is to take down the old stores on the north side» 
&C.9 and all the alterations are stated by the head- 
ing of the specification as matters te be dont 
to Captain Weston's houM, We do not say that such 
argpiments might not hare been suceesafuily resisted. 
We BKall express no judgment on the point, as it was 
not araaed, and are content to rest our decii^on on th# 
grounds we have assigned. 
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-J • DEWSOX V, "WILLIAMS AND ANOTHER. 

l5tr Alfred Stephex, C.J., deliyered the judgment 

of the Court in this case as follows. 

Two questions, in effect, were raised in this case :-^ 

first, whether the mortgage of a ship, and of her! 

freight, can, without takine possession oif the yessel, 
. compel payment to himself of that freight, from the 

consignees of the goods in respect of which it is due ; 
' -^and, secondly, supposing him tohave no such power, 

yet, if the consignees (on his demand) pay him that 
' freight, whether they are or not lyrotected in making 

the payment. 
The plaintiff in this action is the master of the ves-' 

sqY; and the defendants are the said consignees. The 

, declaration is in ^hc ordinary form, for freight due for 

, the carriage of goods at the defendants' request. The 
defendants plead, that ** before and at the time of the 
freight becoming due, tue ship and all her aecruing 

freight wer*} mortgaged, by the owner of the said ship, 
by a certain indenture, to Robert Th6mas Wilkinson," 
(who is in fact one of the defendants ;) — and that, 
under the said mortgage, the freight 

' was payable to Wilkinson; to whom^ accord- 
ingly, before action brought, they paid the same, 
on his demand thereof from them. To this plea the 

' plaintiff demurred ; on the ground, that it showed no 

, possession taken by the mortgagee, nor an^ control 
exercised by him over the vessel, before the freight 

' became whoUy due— and that a mortgagee, under such 

; circumstances, cannot compel payment of the freight. 
The plaintiff also replied to the same plea, by leave of 
a Jadge, that no possession of the ressel was in fact 
token, nor was any demand of the freight made, until 
after the complete accruing of such fireight ; but that, 
during the whole time of the earning thereof, the ves- 
sel was under the exclusive control of the plaintiff, as 
' the master, tot and qn behalf of her owner. To this 
replication, there was a demurrer by the defendants ; 
aMigoing for cause, that it in effect denies the power of 
' a ship>owner to bind the master by a mortgage of 
fnight, thereafter accruing — ^and asserts a right in the 
latter to recover such freight, where earned without 
Ipreviqaa notice to him of such mortgage. 
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•'^"^he same questions, tb.erefore, in effect, arise oh each., 
demurrer. It was admitted for the plaintiff, that the^ 
mortgagee's claim could not have been disputed, hadj 

.he taken possession of- the ship, or in any other' 

' manner assumed the rights of ownership, befcHre the , 
freight accrued. But it was contended that, by sec- ' 
tions 70 and IM of the Merchant SMpping Act, of 
1854,-88 the mortgagee of a vessel is not to be deemed 
the owner, and tiie master is entitled to the same lien 
and remediee, for his wages, as ordinary seamen have 
for theirs,— the plaintiff here has a preforable right to 
the freight. The ship-owner, it was contended, is the . 
party primarily entitled; or the master, for himself and . 
the seamen, if their respective wages "be unpaid. The 
rights of a mortgagee, so long as he abstains from 
taSiing possession, and therefore from all liability as 
owner, are subordinate ; and it would be unjust to 
deprive the master or crew of a source of payment, 
to which they naturdly look, in favour of a person 
unknown to them, and whose claims they nad no 
means of ascertaining. IneBpectively, however, of: 

^i^ipaijlstatioiis of that kind, the mortgagee of a ship,^ 

it was maintained, who has never taken possession of 
her, is not entitled to the freight. 
I It was answered, that — supposing any wages to be 
due, which nowhere was alleged to be the fact, the 
master and crew had their remedy against the vessel ; 
, and that they would have gained no additional se- 
■ curity, had the mortgagee taken poseession —in which 
1 event, it was conceded, his claim would have been 
indisputable. The owner had specifically mortgaged, 
however, not the ship only, but 1;he freight; and how 
was the latter to ie reduced into possession, except 
by demand ? The mortgagee could hare sued for the 
freight, in the owner's name ; and payment to the 
master, after notice by the former to the consignees, 
would have been no answer to such an action. 
As to section 70 of the late statute, it was simply a re- 
enactment of the 4 G. 4, c. 41, section ^3 ; and intended 
not to impiiir the rights of mortgagees, but to protect 
them:— while section 191 merely extended to the 
master, the remedies which were previously possessed 
only by the crew. 

'the following cases were cited. Cato v. Irving, 21 

Law Jour. Ch. 675; Kerswill v. Bishop, 2 

Cr. and Jerv. 536; Morrison v. Parsons, 2 Taunt, 

AV, and 413 ; Chinnery v. Blackbume, (in a note to 

itackson v. Vernon,) 1 H. Bl. 117; Branker v. 

Jllolvneux, 3 M. and G. 84 ; Pope v. Biggs, 9 B. and 

C. 2r>l ; and Bogers v. Humphreys, 4 A, and E. 343. 

Wo have considered tlii^ case ; and it appears to us 
that the question i& one, simply, between the mort- 
gagor and mortgagee of the vessel and h.er freight 
—unaffected by any "interests, or supposed 
iaterests, of the master, or any other 
other person. It would be more correct indeed to say, 
that the question is between the mortga;^or and mort- 
gagee of the freight ; for the latter was specifically as- 
signed, and we know of nothiag else to which the 
mortgagee has laid claim. At what period of the voy- 
age it was assigned, or whether before the commence- 
ment of the voyage, or the putting of the goods on 
board, the pleadings do not enable us to discover. It 
may be, that the assignment was a very short period, 
only, before the termination of the voyage ; or it may 
have been before the goods were shipped, in respect of 
which the freight arose. Of the consideration for the 
assignment, since the pleadings do not disclose it, we 
are in equal ignorance. It may have been an antece- 
dent debt, or an advance of money, to enable the 
owner to earn the very freight in controversy. But 
an assignments in some valid form, by 



I 



I 



I 



\ 






iray of ' m'orEgage, "(tliaV "is, as security 1 

or some debt or purpose,) existed; for otherwise there • 
sould liave been no mortgage — which the plaintiff ad- 
XI Its tliat; there was. 

N'ow tlie master of the ship, we apprehend, as such, 
personally, and for his own benefit, or the protection 
of th.e crew, can have no right whatever to her freight. 
No specific lien on the freight exists, for their or his 
protection. • The lien which the master has on goods, 
in respect of freight due for conveying them, is tor his 
owner's 'benefit. He sues now for the freight, for and 
on belialf of his owner. In no case on this subject, so 
far as -we are aware, are conflicting claims to ships, or 
tlieir freight, itiade to depend in any degree on the 
rigUts or interests, direct or indirect, either of the cap- 
tain or th.e seamen. So that the question here, as we 
\ conceive, substantially comes to this ; whether .the 
. owner of a vessel, entitled prospectively to freight for 
goods tlien being conveyed, or which are .about to be 
conveyed by her, can or not effectually 
assign that freight by way of mortgage: — 
and if he can, then, whether the assignee 
\ must enter into Tpossession of the «Aip, 
\ (to which, possibly, he may have no claim,) to entitle 
1 bimself to the freight so assigned ; or to retain the 
\ amount, should the consignees, on his demand of it 
I from them, think fit to pay it to him. We say, this 
I in effect Is the question to be determined ; for, if the 
I mortgagee here be entitled, as^such, aguinst the assignor, 
I to retain the amount of the freight as his own, under 
I the assignment, he was entitled to receive it from 
I those by whom it had to be paid. The defendants, 
1 possibly, could not have been compelled, under the 
\ circumstances, to pay him the freight ; but they have 
I done so — for such, in effect, is the transaction, although 
\ the mortgagee be in reality one of themselves. And, 
I if that mortgagee was so entitled, it seems absurd to 
\ say that nevertheless the parties paying him, on his 
^ demand, can now be made to pay the money over 
again. The plaintiff, suing for the assignor, can have 
no greater rights than his principal ; and the defend- 
ants answer to the claim is, that although they have 
not paid the ship-owner himself, they i^ve paid his 
appointee. 

It appears to us, although the point, so far 
as we are^ aware, has been nowhere decided, that 
that answer is a valid one. The cases of Douglas 
V. Russall, 4 Sim. 533, and 536, Davenport v. 
Whitmore, 2 Myl. and Cr. 177, and Gardner v. Lachlan, 
4 Myl. and Cr. 131, (and see 2 Spence's Eq. 775 and 
886,) are authorities to show, that, although accruing 
freight my not be assignable at law, it is so in Equity. 
But, if it be so assignable, how can the payment of the 
freight assigned, — ^payment to the assignee, by the 
. party who has to pay 'it, — he impeached afterwards by 
' the assigaor, either in equity, or at law ? It is true, 
that the shipowner in this case mortgaged also the 
veaseL We cannot perceive how this affects the ques- 
tion. He did not the less effectually assign the 
freight; and, if the latter could safely have been paid 
to the mortgagee, had that alone formed the seeurity, 
it is impossible to comprehend why the amount should 
not bo payable, with equal impunity, because there was 
something else mortg iged in addition — or because that 
tlMng was the source from which the freight itself 
arose, and might, if reduced into possession, have given 
a legal right to recover that freight, and enforce its 
payment, 

If I mortgage my land, which at the time is under 
lease, the mortgagee may claim the rent, and compel 
its payment, as assignee of the reversion. If I uiraply 

Imortgase fthat is, assign) that rent, the mortgagee 
wonld doubtless not have the same facilities, for cn- 
hxmR payment from the tenant :^but can it be said. I 
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pay m ent ? Nor •bnld the |MisrRf oa or eit iteroe a , 

(as to that point,) by showing that the deed was -also a 
mortgage of the hnd ; and that, therefore, the creditor 
might have received the monoy — or compelled its pay- 
meat— by A higher title. 

In nearly all the cases which we have examined, the 
claim to receive the freight has been made, either by 
the mortgagee, or vendee, (or insurer, after abandon- 
ment) of the veatelf and has been put on the ground f 
simply of freight being legally an incident to the vessel, f 
The ca^'of a person claiming the freight, as here, by spe- 
cific assignment, and without having — or ever having 
had — ^possession of the vessel, appears not as yet to 
have been considered. In most cases, the question has 
been less the right to receive the freight, than the 
power to compel its payment. And the result of these 
would seem to be that, as freight, which, as a general j 
rule, is not earned till the conclusion of the voyage, is I 
ordinarily due to the owner of the vessel, with whnnu , 
the contract for conveying the ^ods was made, (which 
owner, equitably, a mortgagor in possession is), and, as 1 
a personal contract of that kind is not assignable at ! 
law, the mortgagee of the vessel must in general take j 
possession of her, before delivery of the goods, in 
order to be in a position fully to assert his rights. But 
such possession need not be during the voyage. It ; 
may be after the ship has entered the 
dock. Then, as the crew may attach i 
the vessel — though not the freight — ^for ^eir vrages, 
the mortgagee must pay these, it would seem, to render 
that possession effectual ; and, if he does so, he may 
(accDrding to Dean v. Maghie, 4 Bing 45.,) charge the 
amount against the freight. 

Where the mortgage is of the vessel only, and the 
question concerns the mortgagee's potoer$^ all this is 
quite intelligible. Butj in any other view, the neces- 
sity for taking possession — or the reason for requiring 
it — is by no means apparent. An assignment is com- ! 
pletc without possession ; as the case of Robinson v. 
Macdonnel, 5 M. and S. 239, shows, and as the provi- 
sion cited from the Mercantile Marine Act clearly im- 
plies. And if the mortgage be of part, or shares only i' 
in the vessel, the mortgagee obviously cannot tako ^ 
possession. He is not, however, in that case without 
remedy ; although the difficulty there is interposed, 
that, at law, shares in freight would not be apportion- 
ablc, and he must sue, therefore, exclusively in 
Equity. * 

In one case (Gibson v. Inso, 6 Hare 116, and 121), 
the mortgage was of ^p and freight both : — ^but, as in 
Oato V. Irving, the mortgagee had taken posses- 
ion on the Yessel's arrival ; and his 
right to the freight, as against the mort« 
gagor, was not disputed. The only questions 
were, first, as to a claun of lien set up by the master, 
which, in the absence of any special agreement, was 
held to be clearly untenable, — and, secondly, the 
right of the ship's brokers to priority, on the ground 
of their having (it was alleged) advanced money on 
the freight, vrithout notice of the mortgage. 

In all the cases, the enactment respecting a mortga- 
gee's ownership (originally introduced into the 4 O. 4, 
c. 41) is treated as one intendedfor his protection ; either 
against possible liabilities attaching to ownenship, or 
ag»nst the reputed ownership clause — as it then 
8tood-«-in the Bankrupt Acts. The latter, we appro- | 
hend, was the true object of the enactment ; for the | 
mortgagee of a vessel out of possession, could at no 
time have been made liable for repairs, or wages, as 
legal owna, without express oontract— in other wordsi 
wt&out his own consent. 

We need not enter more Mfyt hoirerer, into these 
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^eifiiiTlolis. Kegarding this as an action by (in eflfect) 
tAe sHipowner, the mortgagor, we rest our conclusion ' 
on tlxe principle, that the plea here is good, as being 
one of payment to his appointee. The 
dexxLuinrer to that plea, therefore, is over-ruled ; and 
tKo cleraurrer to the replication allowed : — the general 
result, of course, being in favour of the defendants. 
On. tb.e power of the mortgagee, if payment of the 
freig'ht had been refused, to have con^elied that pay- 
ment, i^e need pronounce no opinion. 

Xn addition to the cases already mentioned, the fol- 
lowing have been consulted by us. Splidt v. Bowles, 

10 £ast 279 ; Case v. Davidson, 6 M. and S. 87 ; and . 

Sriggs V. Wilkinson, 7 B. and C. 30. 

STRACfHAN V. FIBHER. 

Ibfr. Justice Dickinson delivered the judgment of the 
Court in this case as follows : — 

Tliis was an action of trover, tried before myself, to 
recover certain casks of brandy, in which the defendant 
pleaded not guilty, and that the goods mentioned in . 
the declaration were not the plaintiff's goods. 

The following facts appeared in evidence, and by the 
defendant's admissions. — The firm of Park and 
^ Strachan, in Sydney, being indebted to the plaintiff, 
) and being pressed by him for payment, 
I Park assigned to him a number of bonded warehouse * 
C3rtiflcates for casks of spirits, lying in certain stores, 
ivhich certificates Park had previously pledged to one 
Gordon — ^the plainti^, paying Gordon the amount due 
thereon from Park and Strachan. The certificates, ten . 
in number, which represented the casks of brandies 
sought to be recovered, were included in those so 
pledged ; and were redeemed firom Gordon 
by the plaintiff. Those certificates, and the 
corresponoing brandies, were the property of 
the defendant; from whom Park had obtained 
them, to enable him to examine the strengths— on the 
distinct understanding, and trust, that he was either 
' to return them, or pay for them. Park, having so ob- 
1 tained them, pledged them to Gordon as before men- 
I tioned. After the plaintiff had obtained the certifi- 
cates, he demanded the brandy from the defendant ; 
who, having interposed obstacles to his obtaining it 
on • the certificates, refused to comply with such de- 
' mand. 

There was evidence adduced at the trial, respecting 
mercantile usage in Sydney, as to the property in 
liquors of this description passing with the possession 
of certificates. Mr. Adam Wilson stated, according to 
my notes, that there was a custom " to pass property 
in goods by the transfer of certificates. 
Mr. Alexander Stuart said, that the custom 
was that "property in goods mentioned 
in certificates passed by transfer of certificates, upon 
an agreement for payment, or on payment of the value 
of the goods." ,As we cannot conceive that, in a mer- 
cantile community, any transfer of such certificates 
would be made as a present, or otherwise than by way 
of sale,, for cash or on credit, we think^ that the 
evidence of Messrs. Wilsoft and Stuart amounts ■ 
respectively to the same thing. If there 
be any difference, however, it is immaterial ; for Mr. 
Stuart said, ** it was not customary, on purchasing a 
certificate, to ask the vendor if he had paid for it." 
Messrs. Wilson and Stuart both stated, that it was the 
custom for warehousmen, and storekeepers, to deliver 
1 1 ^ods to the producers of certificates on their demand- 
I ingthein. 

All the necessary proceedings were taken, at the 
Custom House, to enable the plaintiff to obtain the 
brandies. It was admitted that £350 was the sum the 
plaintiff was entitled to, if to anything ; and it was. 
arranged that I should deliver my opinion to the jur|(^ 
but that the Court was to dccide'for whom the 
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should be finally etittefed. T"fhen tolSTthe jury tlmt 
thought the defendant entitled to their yerdict ; and 
they returned a verdict according to that advice. 

During the last term, Mr. Blake and Mr. Lutwyche 
moved, pursuant to the arrangement at the trial, that 
the verdict should be entered for the plaintiff with , 
£3 JO damages : — and the motion was opposed by the 
Attorney-General for the defendant. The follpwing 
cases and enactments were relied on by the learned - 
coiuiscl at the argument : — ^Phillips v. Huth, 6 M. and 
W. 672 ; Hatfield v. PhilUps. 9 M. and W. d47 ; 
and in 14 M. and W. 665 ; Parker v. Patrick, 6 T. R. 
175 ; Lord v. Green, 15 M. and W. 216 ; White v. 
Garden, 20 Law J. (C. B.) 166 ; Monk v. Whitten-* 
bury, 2 B. and Adol. 484 ; Fellows v. Clay, 4 Q.B. ' 
339 ; Wright v. Lawes, 4 Espinasse, 82 ; Sheppard v. 
Shoolbrcd, 1 C. and M. 61 ; Webb v. Austin, 7 M. and 
G. 701 ; and the Factors' Act, 6 Geo. IV. c. 94, sec. 
2. The cases of Taylor v. Rymar, 3 B- and AdL 337, 
and Bonzi v. Stewart, 4 M. and G. 295, were also re- 
ferred to. 

We have considered this case, and the arguments 
urged on behalf of the respective parties ; and we con- 
ceive that it may safely be disposed of on one point. 
We are unable to put any other construction on tiie 
words used by the defendant, that Park " was either 
to return or pay for the certificates," than that the 
latter had the option to return, or purchase, them. 
By not returning them, we think that he elected 
to buy them, and did buy them ; and 
thereby contracted to pay the value of ^them. - 
According to the custom proved, therefore, the 
property in the brandies, which the certificates repre- 
sented, passed to Park. And although the defendant 
might have recovered them back from Park, the latter 
sold them before the defendant took any steps towards • 
such recovery ; and Park's transferree, Gordon, in 
I whose shoes the plaintiff stands, thereby acquired a 
good title. ■ , 

We therefore think this case governed by White v. 
Garden ; and that the verdict must be entered for the 
plaintiff, for the amount claimed. 

We purposely rest our decision on that authori^ ; 
an<^ should probably not have considered the Factors' 
Act, although much insisted on in the argument, ap- ' 
plicable to a case of this kind. Nor, on the other hand, • 
do we say that we might not have arriired at eur pre- 
sent conclusion, without reference to any question of 
usage. We regard the case as, in principle, founded • 
on a transaction oisafe or return ; and, without any evi- [ 
dence of usage, if the certificates were regarded by both 
parties as representing the brandy, the latter was really i 
and in substance the thing for sale, and so was the | 
thing told if not returned. Such, at least, might per- • 
haps have been sactessf ully urged ; and the result, in | 
that case, would have been the same. ; 

KINLOCH AND ANOTHSB V. o'rOVRKJB. 

Sir Alfred Stephen, C.J., delivered the judgment, 
of the Court in this case as follows. \ 

This was an action for work done, and materials | 
provided, in the erection of a house, under a building | 
contract. The defendant pleaded a tender of £139 ! 
10s., which he paid into Court ; and, as to all above! 
that sura, never indebted, payment, and a set-off 
of £50, for ten weeks' penalty incurred 
by the plaintiffe* delay, as was alleged.'in completing 
the building. The case was tried in May last ; when, 
under a direction given by me that the architect's cer- 
tificate, as to the proper performance of the work, was' 
a condition precedent to the plaintiffs' right to recover,' 
a verdict was returned for the defendant. Thejuiyi 
added, however, that, in their opinion, had the work . 
boon ^rformed to the architect's satisfaction, |he 
plaintiffs would have been eutitled to £50. 1 



P AltTiough' some cohfasj^iT 'Ras'beeh mtroauced into ; 
this case, by the setting up of a second written speci- / G / 

fication, and a previous imiaccepted tender by the ' Z / 

plaiutiiSs, and by a contest whether certain items of 
work were extras or not, yet the facts are few and 
simple. The plaintiff produced a paper dated the 
15th May, 1855, and signed by the defendant, under- 
taking to pay them £462, for "work to be 
done in the erection of a house." 'That 
paper contained no other stipulation, except 
as to the mode of payment ; and made 

no allusion to any specification or plan. The plaintifis ^ 

said, however, that the work was to be done according 
to a plan or specification, which they produced. The 
latter I caused, at the trial, to be marked with the let- 
ter A. One of the stipulations in that paper was, that 
j the work was to be completed to the satisfaction of the 
{ defendant's architect, and by a specified time. If that 
i time should be exceeded, £6 was to be paid for every 
week's delay. The work was to be paid for as it pro- 
ceeded, by 75 per cent, on the amount ; according to 
the architect's certificate thereof. 

The plaintiifs admitted, that the time was exceeded 
by five weeks ; and that they had not obtained any 
certificate, or approval, in respect of the work in con- 
troversy, from the architect. But it was contended 
for them, that, as the defendant had entered into pos- 
session during that period, he had accepted the work 
— and so, a new contract had by implication arisen. 
It was ^contended, moreover, that the extras — ^at all 
events— required no such approval ; and that their p^- 
formance had rendered completion of the whole, within 
the specified time, impracticable. The learned coujuiel 
endeavoured to show, also, that the architect had in 
fact certified, in respect of all the work disputed. 
There was evidence, however, from one of the plain- 
tifis, that the extras were subject equally to the archi- 
tect's approval. 

The defendant had paid, during; the progress of the 
building, £300 in the whole — indicating the perform- 
, ance of £400 worth of work. But, as he subsequently 
paid £139 10a. (the tender of which before the action 
was admitted), the total paid by him was £439 10s. 

I told the juiy, that the architect's approval^if ^ot 
his written certificate — was an indispensable eonditioi^ 
to the plainti£EB' right to recover, in respect of all 
matters mentioned in the specification s as also in re- 
spect of all extras, if such a condition irw aec^kted ixn 
respect of these also. 
' Aslol^ese extras {so called, aiid so considered, at i 
;he trial,) the plaintiffs' case was as follows They said \ 
hat, after the contract, and after preparing materials for 
he building, they were requested by the defendant to 
liter it in two respects ; first, by increasing the height 
, foot, and secondly, by putting the front door at the 
ide, instead of in the. centre :— and that, to these a 
bird alteration was eventually added, in an enlarge- 
lent of the kitchen. They also raised the chimneys, 
nd put up some articles, and performed other work, 
ot included in their contract. For all these things,' 
nitedl Y, the plaintiiE** charge was £63 ; which, added 
> the £462 for the house as per contract, (and sup- 
oaing the house to have been completed, in other re- 
sects, according to the specification, which they swore 
lat it was,) left a balance due to them of £86 10s. 
The defence was, — in addition to the objection re- 
>ccting the architect's approval,— that the two first 
entioned items of extra charge, although not shown 
ther by the plan or spacification, had been in fact ex- 
•essly agreed by the plaintiffii, before the contract of 
;th May, to be performed for the. £462 ; and that, as 
the o titer items, some were paid for by the £439 lOs. 
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■inasmuch as tKc house was not even yet thoroughly 
finished, — and the remaining ones, although not in 
terms included in the specifieation, were virtually in- i 
eluded there as necessary incidents. If more than 
£439 10s. worth of work had been done, the excess , 
was more than met by the five weeks' penalties for 
delay. 

In order to prove, that the plaintiffi had agreed to 
include the said two first-mentioned items in their 
* 'Contract, the architect was called. He produced a > 
previous tender by the plaintiffs, dated the 27th Apfil, 
to build the house (or *ome house) for the defendant, 
as described in the plan and specification, for a sum of 
£439 — and he said, that thereupon he asked the plain- 
tiflfe for what sum the)*^ would do the work, raUiny the 
roof a f>oi ab'jvs the height thnwn : — that 
■they agreed to do it for £23 additional ; — 
•that the position of the door was altered, 
at the plaintiffs' own suggestion entirely; — and that . 
then, the defendant agreeing to pay the additional 
sum, the paper of 1*3 th May was signed ; the plaintiffs 
x)n their part signing an agreement (which the witness 
produced) to do the work for the £462. This paper 
contains a reference to a " plan and specification an- 
nexed," which were also produced ; the latter of 
^ which I caused to be marked B. That specification, 
"however, like the one produced by the plaintifis, 
showing a house in height one foot less than the 
height erected, and the door in the centre, not at the 
side, I told the Jury that the previous tender had 
nothing to do with the question ; that the contract 
must be conclusively taken to be, that which the 
writings — interchanged between the parties - showed 
that it M-as ; and that, consequently, the rai4ng of 
the height, and the altering of the door, must be 
deemed extra work, over and above that specified. 

I have no hesitation in stating, that no other 
points than these were raised. The 
idea of any disTepriHcy existing between the 
two specifications, (the papers. A and B . ) was not then 
suggested. There ha3 been, m fact, no opportunity of' 
comparing them ; and it was taken for granted that' the 
' one was a mere copy of the other. Supposing them 
both to be alike, the questions of law solely were, 
whether the specification — recognised equally by both 
sides — did or not conclude the parties as to what were 
extras ; and whether the architect's approval (equallj' 
stipulated by each paper,) was or not an essential pre- 
liminary to the plaintiff 's claim. I rejected the argu- 
ment, tiiat the defendant's entry into the house created 
by acceptance a new contract ; i. e. to pay for the work 
on reasonable valuation. The case, therefore, was in 
my opinion disposed of by the objection as to the 
architect. For, supposing the £439 10s. Od. to be appro- 
priated first to the £63 extras, (or items so called,) and< 
then to the work done under the contract, and sup- 
posing farther that nothiug was deducted on account^f 
tl^ delay, the absence ofthat person's certificate would 
stdl be fatal. With this impression, it became unim- 
portant to dwell on the (question of delay at all ; and, in 
fact, therefore, my charge scarcely touched that point. ' 
Something was said, after (as I believe) the jury'had 
first returned into C'ourt, about the specification li, 
being withdra^wm from them : but not, assuredly, on, 
atllgig^f?""/^! "^^ its varying from the plaintiffs* copy. It; 
now appears, indeed, that on no point material to thcj 
controversy do they exhibit any difference. • 

On the motion for a new trial, however, which ^aJ 
made last Term, several varianues were discovered ii 
those papers ; and it certainly is impossible, therefoM 
for us to say jjj'which of the two the parties contracte I 
The opinion of the jury would have been asked by im^ 
on that question, had the fact now ascertained been J 
' I tkt t'lpif frn^^n ; andvj^ijow&ver immaterial itjnar J 



"Wliicn. ofthe aocuments is Bciected, the selection ougl 
to have been, and must eventually be, determined. 

My direction to the jury is complained of, that th 
specification B, being the one signed by the plaintifft 
formed the contract. If I did tell them so, it wa 
simply because (as already observed) I regarded both 
papers as being substantially alike. The plaintiffd' 
case would equally have failed, had I said that 
the specification A formed the contract. For 
the two clauses, respecting the penalty for delay, 
and the procuring of the architect's approval, are the 
same in each paper. And each equally excluded th? 
defence, that £462 was the price to be paid, and nc 
more, whether the house was ten feet high, — as showr' 
in the plan, — or eleven feet, as the plaintiffi} actually 
built it. 

A new trial is asked for, however, on more substan 
j-tial grounds: — First, that the yerdict was again « 
I the evidence, and insensible ; and secondly, that 
I misdirected the Jury in ruling that the architect's cer 
tificate, or approval, under the particular circum 
stances of this case* was necessary. It was argued 
that Uie plaintiffs were entitled to recover, as on a con 
tract for work done according to value ; and attcntior 
was drawn to the nature of that work, as being such as 
usually induces a clause in builders' contracts, stipula- 
ting against alterations or additions vitiating the signed 
\ contract. 

After full consideration of this case, we are of 
' opinion that, if either the raising of the house in 
I height, or the charge of the position of the 
, front door, or the enlargement of the 
kitchen, was not within the contract of 
-of 15th May, — it being left to the jury to say, which of 
the two contemporaneous specifications was the con- 
tract, — and if any or either of these items of work, by 
its execution, interfered so far with the contract worlt, ' 
that the latter coidd not be traced independently of b 
the former, — if, in other words, any such item of work 
was an alierativti of the contract work, and not merely 
an addition, — the architect's approval might not have 
•been necessary ; and, consequently, that the direction 
in that respect cannot be supported. If, indeed, the 
items relied on as extras were extras only, in the strict 
sense, and not alterations, the direction to the jurv was 
correct. For, in that case, the law undoubtedly being 
that a building contract is^ to be traced, as far as it can 
be, irrespectively of all extras, and that the latter then 
stand on independent ground, the original contract re- 
mained as to all work specified in it ; and, as to that (the 
contract) work, the architect's approval was essential. 
So that, in the case now 9upposed, unless the extras 
were independent of such approval, the plaintiffs could 
not have recovered anything. 

But, although the distinction, so far as we are aware, 
has nowhere been clearly pointed out, it appears to 
us that the jdtgya ti o n , of a h uildinp; /jnt^tra^f^ 
as disting ai-sh ea frap^ ^fjj yriicEIq gierematter of ad- 
. l UtionT^o ranccessarily, (in the absence, at all events, 
] oTany omding stipulation to the contrary,) put an end 
I to that contract. A now contract may therefore be 

ti made, in such terms as the parties mutually please ; 
I either in part compounded of the old terms, or wholly 
I new, as they shall determine. If they in fact make 
: none for themselves, the law will implv one : and that 
is, that the whole work ^^ttflVJii; ^ to oe done shall be 
paid for according to yaltk, IS o special concuiion Wi/1 



Mby impUdStlon be renewed, which is not expressly re- 
newed. In such a case as the present, therefore, if 
the fact of an alteration were found by the j uiy, the 
stipulation respecting the architect's approval, and 
rejecting penalties for delay, would (in the absence 
\of evidence of esuuress renewal) be at an end. If, 
Vnd&ed, the so-caued extras unavoidably consumed 
A MiMonal time, with whatinstico could it be held that 
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the (brmrir stipii[«ti5n coniiniied ?~Bui, Irrwpectively* 
■of mutual •greement, what could introduce intotlie 
contract a dcw term, alEering that tiniG > 

There wsa on adntiBsioa by one of the plaintiff', as 
alieady mentioned, whether made under muapprehen- 
: aion or not, that the irarka called exCrai were agreed 
to besubject to approral, oa well a* the original can- 
tract for apecifiCHtiaii works. Bat. if the extra work 
was not lo lubject. then perhapa the £100 certifled 
mifhC be re&n^ exclusiTelf to the contract work ; 
(ina, in that case, if th« extra work ex- 
ceeded £39 10b. in Tdliie, the plaintiSi \n)uld 
\ixn clearly had .a. balance coming la them. Tile 
dlttinction, however, between mere additions to a 
work, and alteratlona in the work, and therefore necM- 
aarily in the contract itaelf, by which apecifiad work 
alone was agreed to be done, mint — with the import- 
ant difference to which it leadt,— be pointed out to a 
jury ; and, for that putpoae, aa well as for iubmitting 
to them diitinctly eaui of the two specificationa, ra- 
4ud on B> fiirmlt^ pan of the contract, there mnst 
(except a* the iaane on the plea of tender) be a New 
Trial. The eoata will abide the event. 

Aathia indgment, m the more important ^jortion of 
it, depends on the ^Jropoaition that the original waa 
reacinUcd bj- a new contract, supposing thcworks callet. 
extras to hare prevented the furnier from being traced 
inifpjiidontly of theai, we conaider it desirable not to 
udoae without endeavoucing to ahon- that propoaition is' 

If the extra work was of such a nature, aa to alter 
that originally contracted for.— so that the original 
could not be traced independently of the new work, 
it is clear that the one conM not be scoomplished, nn* 
iosa the other were abandoned. In that ci 
tract for the so called exirna, in our opinion, operated 
as a reaciFtsion of the original agreement, even if the 
pnitica intended that the latter should continue. B> 
making the contract for these alterBtions, the parliM 
arc estopped from, saying that the original agrcemeul 
was not rescinded ; even though the new contract raaj 
embody, in itaelf, all the terms of the superseded one'. 
The Titsciagion in such case takes place by opcraliar 
of law : not because they have placed themselves it 
a position in which thoj cannot deny that result. 
The rescission takes place, oa the Hsrne principles as 
a surrender of a lease does by legal operation ; where, 
if a Ii;s3:g for years accept a new leass from his lessor 
he is estopped fiom saying that the lat- 
ter had not power to make it. For, o! 
the lessor could not do this until the prior lease 
had been surrandered, the law says that the accept- 
ance of such new lease is of itielf a surrender of the 
forn 






. and othera like it, depend on this prin- 
ciiiic — that he who has been parly to au act, which 
would not be valid if a fact ini^Dnsialcnt with it ex- 
isted, shall not be permitted to allege the existence of [ 
that fact. Or, conversfely ; he is not permitted to deny 
the existence of that necessary fact, without which his 
own act would be invalid. Thus in the case pat of 
the new lease, it would not be valid if the former lease 
was not surrendered. Therefore, by taking such new 
lease, the tenant is estopped from denying the fact of the 
surronder. And so, in the present case : — a valid con- 
tract for an alteration in a building, itself defined by a 
previous contract, cannot be entered into without n 
supereession of such last mentioned contract. Thcre- 
furo, the parties are not permitted to say that the old 
one still cuiitinues. And it is no answer, that the i 
contract his embodied (if it has embodied) the te 
of the former. It is alill a nm couttsct. Tliereforo, 
the old one as such li;n erased ; and. except in so - 
na Jt may have been rjmgwed, has ceased ^l^ygetlw 



enti^n f ?\'V°' '^i" «^P^!°'i. " »ot the result of i^l 
ention. It takes place mdspendentlv, and raav be 

/•^?; . "» I-von V. Beed. 13 M. and W. 306. Tiie 

■J^\ ^T^^TT °^PMfi«l<J ^- Lo'^e, Pepper y. Bur! 
and. Lovelock y. King, and the others cited in Chittv 

o blTn c„"'1f-^.'*-^lKP''°f *^^ =^■1 2. do not seem t "S 
o be m conflict with what we hare thus expressed. 
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Before Mr. Justice Dickinson in ChamicrgT" V 

BX PABTB WILLIAM BAIRD. * ^ 

Ad. application was made before Mr. Justice Dickin- 
son for a writ of prohibition on behalf of William 
Baird, who was convicted before Messrs. DowUng 
and;Jones, Justices of the Peace, on the 2nd day dT 
Jnly instant, on an information exhibited b^ M/ 
Richard Stubbs, Inspector of Nnisances^ for having -^^ 
the 6th day of June last (as alleged) slaughtered 
calf on his (applicant's) premises in WilUam-street» n 
being a licensed slaughter-house under the 3rd sccti 
of the Act of Council 13 Victoria, No. 42. Mr. Cor^ 
appeared for the applicant, and took several ground! 
to the conviction and evidence given in support of th^ 
information, and, amonsst others, that the applicant 
had not been guilty of tne offence charged, and that 
there was no evidence whatever to support the charget 
in the information ; and if the applicant had beeq 
ffuilty of anytliing, according to the evi^' 
dence gi^^en for the proaeeution, he wa 
guilty of causing to be slaoghtared, but not 
slaughtering, for the etidence distinctly stated tha 
the servant-man slaughtered — and as the 
section of the Act runs as follows: '*It shall j 
not be lawful for any person to slaughter or cause to- 

I be slaughtered," &c., being in the disjunctive, the' 
charge of slaughtering by the applicant could not be 
sustained. Mr. Williams appeared for Mr Stubbs,; 
and argued that the conviction was good and the evi- 
dence supported the same. His Honor, without calling 
for a reply, ruled that the order for a writ of prohibi- 
tion must go, the objections taken being fatal ; but 
uader all the circumstances >vithout costs. 

EX PARTE WILLIAM BAIRD. 

This was an application for a writ of prohibitioa to t 
restriEdb James Sheen Dowling, Enquire, Police Magis- '"j. 
trate, from any further proceedings on a conviction ^ 
obtained on the llth day of July instant, on an iufor-..' 
mation of Mr. Richard Stubbs, Inspector of Nuisances, '^ 
for slaughtering a calf on his (applicant's) 
preoiises, not oeinz a licensed slaughter-house. \ 
Mr. Oory appeared for the applicant, and took 
Bcveral objectiooa to the proceedings ; amongst others, 
that the summons had been issued by the justice with- 
out having had any information exhibited, made, or 
filed, and that all the proceedings were irregular and 
void. Mr. Williams appeared for Mr. Stubbs, an~ 
admitted that the objections were &tal to the procea^' 
ings, and his Honor thereupon made an order for jM 
writ of prohibition ^ffbue, but witliout . costs. »^m1 
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* " INSOLVBNCY OP RAWACK A^D O 

The following is the judgment of tho Chief 
in this matter, after argument in Chambers 
Appeal respecting the Allowa oe of a Debt 
This is an Appealby the Representatives ( 
Rawack, late of Hamburgh, deceased, who was form' 
a partner in the firm now insolvent, from the disallo^ 
ance (in part) of a Debt by the Chief Commissionc^ 
The proof sought was of three Bills of Exchange, 
amounting to £6300, or thereabouts, inclusive of, 
damages for dishonour, notarial charges, and interest ; 
which Bills, (dated in February, 1854,) were drawn by 
the Appellants, in Hambiirgh, upon the Sydney Firm, 
and accepted in its name by Leopold Rawack, one of 
the insolvents, — who was then residuig in Hamburgh.! 
The Chief Commissioner, however, has allowed onlyf 
about £2800 (the exact sums are not material), on thc^ 
ground that the amount for which the Bills were 
drawn — supposed at the time, in Hamburgh, to be the 
balance due to the deceased, was not in fact due ; 
that Laopold Rawack accepted them under a mistakea 
belief that it was due, but with an undersUnding that 
the exact amount should afterwards be ascertained ; 
and that a Mr. Van de Porten, representing these 
Appellants, and havin? power ftom them to compro- 
miso matters, did in Alay 1854 (in Sydney), arrange 
vrith. Mr. Lippmann, the other partner, and adjust the 
accounts at tlie sum above specified. 

On the hearing of the Appeal, the evidence before 
the Chief Commissioner was put in, together with 
certaiaiettcrs which had passed between the parties ; 
and Melsrs. Rawack and Lippmann were personally 
examined, and aUo the gentleman who was their 
book-keeper in 1853 and lSo4 — but who was not with 
them at the tune of the supposed settlement with De 
Porten in the latter year : having been otherwise em- 
ployed, from February to August in that year. The 
account current also was proauced, made up from the 
books of the firm. I am therefore in full possession, it 
may be taken for mnted, of all 
the cTidence and facts which the Sydney 
Assignee, or Creditors, can adduce in opposition to the 
claim. And I understand the material facts to be the 
following. 

Leopold Rawack had left this colony in 1843, in 
order to make certain arrangements in Hamburgh. 
On his arrival there, the brother (who was largely in 
advance for the firm, and was entitled to one-half of 
its profits, if any, with interest also on his advances), 
haying been some months deceased, the latter's Repre- 
scntatiyes called on him for a settlement. The Sycuiey 
house had pre\donsIy remitted £1000, it appears, to 
Theodore Itawack, — ^to be paid to one Nathan ; 
but the money was retained by the Representatives, 
(they claiming a right to do so, on some ground not , 
explained, nor to bo explained without reference to 
them), and Nathan sued Rawack for the amount In 
this state of things, the accounts between the firm and 
the deceased's representatives were gone into, by them 
and Leopold Rawack mutually ; the amount of ad* 
vanccs was settled at a certain sum; the profits, which 
up to that time were known to be large, were put at 
another sum; and the following arrangeoient was 
entered into for the liquidation. The Repre- 
sentatives, who had claimed three items of additional* 
charge against the firm, reserved those for future dis 
oussion ; they agreed to hand over the £1000 U 
Nathan, and they have (I am satisfied fullv of that ' 
fact) handed it over ; and then they agreed to take * 
these Bills, payable at distant dates in Hamburgh, for ' 
the then ascertained or acknowledged debt. The a: • 
rangement was subject to approval, however, by the 
cremtars of the deceased : — of which approval I find { 
sufficient e\idence. . v 
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tills, then, being a traxisactlon of stated and settle 
accounts, except only as to certain further Iten] 
claimed, wMch were left open, and the creditor havin 
thereupon given time for payment of the balano 
and, on the strength of the settlement, and in coo 
sideration of the Bills given, parted with a large sun 
without contest, which possibly he had a legal rigl 
to retain, the question is whether that settlement ca 
now be defeated, and the accounts be anew e^itcre 
into : — and, if so, on what ground, and on what termf 
the inquiry is to be made. On the one hand, we mm 
place the clear prima facie evidence afforded by th 
Bills, and the admitted settlement of accounts in Ham 
burgh ; with the immediate consequences, s 
beneficial to the Sidney firm, and no^ 
irrej^arable. On the othor hand, we have to considc 
the mjustice of permitting these Appellants, if thex 
really was a mistake made, to profit by the error - 1 
the ii^ury, not of the insolvent firm, but their othc 
creditors; whose expected dividends are alread 
sufficiently low. , 

Having duly weighed these considerations, and th 
arguments urged before me on both sides, and avaUe 
myself not only of time taken to deliberate, but of th 
assistance of tw^ of my learned colleagues, my cor 
elusion is as follows. I determine, first, that th 
three Bills shall be admitted to proo 
(deducting of course all payments.) with such ex 
change, damages, and charges, on their dishonor, am 
such mterest, as shall be in accordance with mercantil 
usage, respectively. I am of opinion, secondly, tha 
as this Court in its Insolvency jurisdiction is one equall 
of Equity as of Law, it would be competent to me t 
direct that, -retaining that proof in the meanwhile, an 
ordering a dividend to be set apart to meet the fu 
amount, subject to the final result, — the assignee (o 
behalf of the creditors generally) be let in to " sm 
charffB (Ktid falsify** the settlement ; if I found any sue 
facts before me, as to justify that interposition. 

If, however, I permitted such an enquiry, it coul 
only be at the expense of those creiUtors ; for, in th 
absence of all fraud (none being suggested), wh 
should the Appellants defray, or contribute to it? wi 
should they assist with their funds, or with their shai 
of the funds of the insolvent estate, an attempt to dc 
feat — on the ground of a mistake^ for which the Ap 
pellants are not responsible— a bona fide settlement c 
accounts, made by a man perfectly able to deal wit 
them, or at the least to procure all necessary informs 
tion concerning them, (or who should have waited ti 
he had procured it), and followed by bills of exchange 
intended to close (so far) all transactions between th 
parties ? 

But I am of opinion, thirdly, that a case is not cs 
tablished to justify the equitable interposition contem 
plated. It was admitted, that these Appellants ar 
honourable persons, occupying a fiduciary position 
who really believed themselves to be entitled to wha 
they claimed. It was admitted further, that th 
settlement was (as to the sums discussed) final ; an< 
after reference to all accounts accessible in Hamburgh 
The only ground, it is admitted, on which are-investiga 
tion can bo obtained, is mi take ;— a mistake, not of an^ 
specific fact or facts, but of a result. That is to say 
Mr. Rawack computed the balance of advances, at j 
sum much prreater than, according to his own books, 
he now finds was due ; and ho was at the time conten; 
to calculate the profits, at an amount which subse- 
quent events have shown was subject to serious deduc- 
tion. If, on such grounds as these, stated and settled 



recounts are to be reopoBed, and the consideration of 
Jills given on such settlements questioned, commercial 
ffdirs will ^ I apprehend ^ be much embarrassed, 
aid the interests of merchants, after years 
if imagined safety, be greatly and unjustifiably pre- 
udiced. 

It is possible, nevertheless, that the Tribunals 
aight interfere to rectify such errors, if other circum- 
tances did not oppose. But there are here such op- 
posing circumstances. In April 1854, Mr. Leopold 
lawAck being thrn on his return to Sj'dncy, the Ap- 
)ellants write to the firm here to communicate, that, 
A stipulated by the terms of their arrangement, the 
ipproval of the creditors had been obtained: -they 
brward the account current,, on which the settlement 
lad been based ; and, enumerating the bills accepted, 
xpress a hope that the tliree outstanding items will 
►e adjusted with equal friendliness. In reply 

this, Messrs. Rawack and Lippmann, on 
he 2l8t July, (not the one partner only, but both,) 
jrhile " reserWng to a future day the examination of 
he accounts," distinctly promise to remit by the next 
nail, to meet the liabilities contracted* by Mr. 
iawack, the first instalment falling due. — Not a word 
bout anj' adjustment with Mr. Van de Porten : —not a 
vord in repudiation^^f the settlement by 3Ir. Rawack. 
?herc is, no doubt, fcn intimation that the accounts 
ould not then be examined ; but the natural 
onstrootion of thj^ is, looking at all which 
isd passed, that the reserved items were exclusively 
he matters referred to. It is to me quit? unintelli- 
fible, and scarcely credible, that Messrs. Rawack und 
jippmann should at that time have dissented from, 
nuch less have obtained a complete reversal of, the 
ettlcment which resulted in the Bills in question. I^ 
t were so, why did they not at once announce the 
act ; protest against the settlement as altogether 
rronoous ; and require one of those bills, at least, if 
lot two, to be given up ? On the con- 
rary, on the 20th September following, 
he firm write again — ^not in any manner 
epudiating the settlement. Advising a remittance 
f £1000 in gold dust, and dwvjlling on their difficulties 
nd losses, from fallen markets and the like, they only 
equest time — offering to pay •* £1090 every four 
lonths, until the liquidation of the actual debt, and 
bout £1500 for the profit share to the end of 1856." 
t 's true, that the letter purports to inclose an account, 
nd alludes to discrepancies ; but no such account in 
ict was sent, and the balance stated 

1 in blank. Such letters, in my opinion, 
nder the circumstances, amount to a rntifijati}>t — 
ither than a disapproval — of the settlement ; and 
Tectually bar all claisu to re-investigation, at this 
ite period, whether at the insolvents* own instance, 
r that of their other creditors. 

This being my conclusion, it is needless to consider 
hether such an application could succeed, having re- 
ird to the fact tliat the settlement was founded on 
)od consideration ; first, in the payment to 
athan, and secondl}' in the giving of time, 
ssuming those matters not to disentitle the parties to 
ime in and falsify, as in an ordinary suit for that pur- 
>se, I think the subsequent assent —coupled with 
ic absence of all evidence of mistake, in the proper 
nsc of that word,— quite enough. If the general 
wly of an Insolvent's creditors have rights, in-esppc- 
re of the Insolvent, so has each particular creditor, 
think that the Appellant's case has not been 
iswered, and that the settlement, and? bills founded 
L it, must stand. 
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EX PARTE JOHN BATEMAN. 

The question raised in this case was, whether the de- 
fendant was entitled to give his own evidence before^ 
justice^, except in indictable offences and summary ■ 
, CQ&victiADs^. Xhe. JUfifoes at Wpdaor , in a cum; Sacah^ . 
"^ £tlierden v. John Bateman, which was brought for the 
2 purpose of obtainin^^-an order for the support of an ' 
illegitimate chUd, had refused to receive the evidence ^ 
of the defendant, the alleged father, 9 
and it was now sou|^t by prohibition , 
to annul the proceedings on the ground of ' 
such refusal. Mr. Redman, in support of tne applica*- > 
tiouy contended that the Law of Evidence Act (16 1 
Vict., Ko. 14) permitted the parties on both sides to , 
give evidence in all summary proceedings, or orders ^ 
not being summary convictions ; that the 3rd clause of f 
the Act, excepting summary convictions and indictable 1 
offences, would not include orders^ or any cases, de- ; 
termined by justices, not strictly either indictable i 
offences, or summary convictions ; that there was a ' 
marked distinction in law between orders and convic' 
tions, and more particularity was required in one than 
in the other ; that, as the Act excluded summary con- 
victions, it could not have been intended to apply to 
11 orders, especially as Sir John Jervis's Act still 
y maintained this distinction, and regulated proceedings 
I both as to informations and complaints, never con- 
I founding convictions with orders — ^and that the^egis- 
I lature might well observe this distinction, seeing Uiat 
I convictions are more in the nature pf criminal proceed- [ 
\ ings, while ord^a, assuming more of a civil character, 
I necessarily let in the same ondence as would be ad- 
Fmitted in civil actions. His Honor decided that this 
was not a summary conviction, and that defendant was 
entitled to give lus evidence^ The prohibition asked 
for was ordered to issue. { 
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filiw i»3w wd A»erty of the Sydney »^V*^^ 

WTconfliotiiigr hie Honor prauMsMd a decuioa. 
it wM intimated by e<mn«el, how^ter, tag* wot 

Baulty in cwea of this deiOf^tto. ^^"S^^XT 
i^ukn unon this point the fttdgment wai irtthheld, 

initted by eitiber party. 
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nr TftM MATTtt or THS will of JAlCBS UNBBBpWOOB. 

lir* Jnttioe Xksult (Priouury Judge) gaTflTjndmant 
te-dagr onecrtit&paMAges in the will <^tbe late James 
Underifood, iiibiiiitted for his conatnictloa by petitioii 
of tiie pcrtSei claiming aa mteNat inuUr the wiu. 

He laid tiiAt the flnt ^uertiaiiaQggeeted by the pre- 
ient ease was, aa to what estate Joseph Uaderwood 
took wider the devise to trustees for of two houses ia 
Qeorge-stree^ for him and his assigns during his life, 
bottk yielding a rsntal of £SSO a-year ; and ■ from 
and alter his decease upon trust for all sad every 
one or more such child or children of the said Joseph 
Undcrwoodt in equal ahares and proportions as tenaats 
in oommon in taU, with eross'^remainden between. 
them in tail ; and if there should only be one sooh 
child, the whole to be in trust for such only ehild in 
tail. The constmotion of this clause, as for as rej^aids 
Joseph, r ow deceased, ia immaterial v— hut it be- 
comes important as to the other derisees, for 
this dense, of the will applies to the four surviTing 
bfothers and their children, and the construction must 
be ^tplicable to the same in all. First, then as to the 
estate taken by his brothers in the ihare which by 
reason of Joseph dying childless deyolved on them, 
the natnre and character of it are determined by the 
clause of the will which declares '* That in ease either 
or any of my said child or children shall depart this 
life without IsaTing any child or childr^ him or them 
surriring, then I devise the share or shares of audi 
son or sons unto and equally between the survivors 
and survivor of them and their respective heirs as 
tenants ineommon in tail." So for thai as to Joseph's 
share, it is equaUv divisible among tiie four 
surviving sons, each of whom takes as a tenant in com- 
mon in tail. But as to the property whidithebrotiiers 
take in the properties specifimlly devised to them- 
selves, it i^pears to me they only take a Mfe estate, 
and on thsir deoease the children of each take aa 
tenants in oemnum in taiL In looking to the worda of; 
the testator expressed in his will, that the children of 
his sons should take in equal shares and proportions, 
it was the manifest intention of the testator that tiie 
prop^My should reach the children. As the property 
wss to be equally divided amongst the children, this 
could not, or at least might not, be if the sons of the' 
testator todi aa estate ia taiL The law oa this, 
poiat as to wills made since 1837 is reduced to this 
very simple general rule," that every devise to a person^ 
for life, and after his decease to his issue, in words: 
which direct or in^ly distribution between the issue, 
gives the Issue an estate in fee in remainder."— 2 Jar- 
man 872. Here, however, there Is in the will not only' 
an expressed direction as to the distribution amongst 
the children, but an expressed definition also of uie 
nature of the estate which the children shall take on 
the decease of their respective parents-Hismely, equal .' 
shares and proportions as tenants in tail, with cros4 
remainder between them in tail, and if cnly one such 
(diild, the whole to be in trust for one such only ehild ^ 
in tail." The su^estion that because the testatorf 
b^ leavinff tiie portion of the brother who m^y die! 
without (mildren to 'the surviving brothers ss tenants^ 
in tail, and therefore that he intended the brothors to 
tske an estate tail also is one which the language 
of the wiU does not warrant. It rather rais33 the sug- 
gestion that whsre the testator wished certain portions 
of his estate to be held by parties as tenants in tatl« 
and where he did not do so he varied die mode of ex^ 
p res s ion. The rule in Shelly's case, which simply is 
that where an estate of fteehold is limited to a 
peoon, and in - the same instrument there ii 
a limitation, either mediately or imrfw^jatDly^ 
to the heir o^ heirs of his body, |lie word heiia is t^ 
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:^ taken at a word of limitation, or in oQier words 
atkcestor iakos the wbole estate,— if it be to " b«|) 
hie body begotten," a fee tail. If to hia heba | 
timple. . I ooatea I oannot see the application oV 
rule to a will which tbroofhout consists of spe 
deyiaes, and in which no such words occur as i 
adiadicated open in ShaUy'a'caae. Wild's cat 
also ivjF diBHiiMtaoaa naftfeaesH ; Ml mxbom ai 
flumerooa oases collected in Jdrman on Wills, to w 
I have referred, it appeara ■'to me that the trwm 
Hght construction of ttia iffR ttow bcffore me ia 
Joseph only took a life eatate, and not an estate 
that as to hia ahare the brothers take portions 
pectively aa tenanta in tail, hut aa to the portiona < 
8^ to themaelTea, they take as purchasers, and n 
heira in tail, and only take a life estate, with rem 
der over to their children, as tenailts in tail ini 
mon, aa ezpreaaed in the will. — Aa to BCrs. M*DonE 
claim for dower, her first husband Joseph having 
a life estate, it was not such an estate aa one to n 
dower applied, and therefore I can give no dire 
in her favour. The other clauses of the will so cl< 
and distinctly atote the intention of the teat 
that I apprehend there ia no farther oecaaion Ibr 
pronouncmg any oonatruotion upon them. 

Aa to the other poiata of the petition, they are 
vided by the ordcora for the appointment of ap 
guardiana aa prepared by the Master, and it 
remaina for me to approve of the appointment 
therein contained. 

amnmsLD v. bbowk. 
Thia eaae cornea before in the ahap^of exceptioi 
the Master's *Report,*"the subject of reference fa 
to inquire whether a good title could be made t 
piece of land in the pleadinga mentioned, kno^ 
the name of "Royal Oak Hotel, Windsor B< 
and further to inquire and aacertain, if there wen 
error or miadescription, what compensation ougl 
be allowed to the deftsndant in respect thereof. 
Master reported in favour of the plaintiff hi 
ajgood title to the premiaea in question before 
flimg of the claim in the suit, and tnat he deUven 
abstract thereof to the defendants within Areasoi 
time after Uie day of sale, but it was not first sho^ 
the defendant that a good title could be made U 
premiaea, prior to the daim being filed. The M 
also annexed a achedule, ahowing the aaumni 
' allowed for compenaation for allesred deftciencie 
aoeountof repair and otherwiae. Thia waa aub 
tially the report to which exceptiona were iakei 
defimdant to the Mastex^a report. At 
heuing I overruled most of the exoep 
except such aa related to the compensation allowe 
repauB ; especially as to one item, which I re8< 
for considerstum^that ia, the exception alleging 
the master had not allowed anythin^ip for the re 
of the kitchen, which waa in a dilapidated state, 
waa contended that the house waa deacribed aa ] 
in good repair, and tiiat, aa a kitchen waa a neoe 
and naual part of a house, it ahould have been in 
repair, which it man ifeatW waa not. tlauallj 
doubt, a kitchen ia a part of the house, but not a| 
or necessarily ao. And in looking at the adva 
ment fcx sale of the property, I find the kitdi 
diatihctly stated to be "* a detached kitchen." 
advertisement does not state the "houae and kitol 
to be in good repair, but the *' hoMe " only. 1 11 
therefore, the purchaser should haveloMMd tc 
state of the kitchen, and that the goarantee of 
repair not extending to it» the vendor 
not -called upon to make oompena 
for it. Much waa also said respecting the wei 
being in a proper atate -hot I find £18 allowed i 

WhiMi nrmmiHtkrintr what Ava TttaarAad aM waila il 



loQV (which frequently deserve oolj the name of 
iterholes,) the sum is suffloient alokOBi to make a 
17 good well — I, therefore, cannot say the aum so 
lowed was insufficient, and I therefoie must orer- 
le thitoe eatoeptions, and, as far as relate to these ex- 
pUons, oonfinn the Master's report, and declare in 
four of the plaintiff's title, and award hi{n the costs 
the exceptions. As to the exception taken to the 
port by the plaintiff that the Master should have 
ited that a g^ood title was shown to the deCtodant 
tor to the iud claim being filed, or at all evento was 
^ prior, reference being had to the 
nditions of sale. The circumstances are these : 
le claim was filed on the 22nd of March, 1851— and 
ior to the filing of it, I find from Mr. James Brown's 
Sdavit, which sets out the correspondence between 
r. Allen's and Mr., Little's office, that in accordance 
Ith the requisitions contained in iHi, Fitzhardingc's 
tters, a reconrcyance of the mortgage to Mr. Allen 
BS prepared, executed, and duly registered in the 
'oper office for the registration of dced^, and an ab- 
ract of snoh reconveyance was shortly after the ex- • 
lution thereof forwarded, together with the copy of ] 
.e lease^ in the shape of articles of agreement ' 
itered into between Sheffield and KiUght, 
iiongh not strictly drawn up in the form of a 1mm r 
ith ue usual covenants, it fulfils the description in 
Le advertisement that the premises were leased for 
106 per annum. I have already disposed of the cx- 
iption taken to the lease, and at this time, about the 
id of Ntr^mber 1853, everything was done that ; 

ould be reMonahly required of the plaintiff to com- 
lete a good title. I find an entry Ui the late Master's 
ook in this mm that ha held ** that the hicapability 
9 register the leaM wm an omedtion 
y the title unleM tiie tender showed 
tiat theieiras no instrument registered prior to the 
ouTeyanM of the fM to the purdiaMr alfreting it." 
t appears to me, however, that this wm feqniiinf the 
laintiff to pvQve a negative. It was for the pnrehaser 
9eomplainof adefeotof title for want of due regis- 
ration. The vendor eould not show it, te in point ef 
let then WM no dsfeet in legietration to alleet the 
Ltle. Nothing WM proved upon the point after the 
lling of the daim to show a dilllBrent atate of fiusts 
rom what existed prior to its being filed, 
nd on leferenM to the oonditieM of sale by whieh 
he purchaser wm bound, he wm oUiged in Hen o^ aa 
bitxact to take such deeds m the veiubr nuty have in 
LIS poesession; and* menover* aU hie ol^eotknis 
hould be taken vrithin Mven daya after the day of 
ale,— but many of tton appear to have been made 
sng after the term m limitea nad expired. I am of 
■pinion, then* 'ttiat the Maeter--in r efy rene e to the 
onditione of sale-* should have reported that prior to 
he filing of the olaim a good title wm shown to the 
lefendant. On the whole the oonclusion that I 
zrive at is, that the plaintiff's exception be allowed— 
he defendant's be disallowed — that a good title hM 
leen shown by plainti ff end that costs m to both 
UasM of exceptions be allowed to the fiieces aftd 
Murty. 






8KXTH AKD OTHEBS V. FBITH AXD ANOTHER. | 

Their Honors delivered judgment in this ease, whidi 
was argued the day before. There was a motion by the 
defendants upon leave reserved to enter a nonenit; afeo 
to reduce the damages as to one portion qf the subject 
of the action. The plaintiffs, as endorsees of bills of 
lading, and as consignees of the goods mentioned in the 
bills, which goods were directed to them for sale, 
brought an action of trover against the defendants, 
auctioneers, who sold the goods by authority from Mr* 
Beit, who claimed to hold the goods under a lien lor 
freight. The grounds of the motion for a nonsuit were 
that the plaiatiff, having given no consideration I6r the 
bills of lading, and not having got possession ol the 
goods, had not property in them to maintain an action 
of trover ; also that evidence of the perishable c«odi- 
tion of the goods was a sufficient justification in law 
for the holders of a lien to sell the goods without being 
guilty of a conversion. As to the reduction of damages, 
the ground was that as to a portion of the property to 
the value of ^411 there was no conversion to entitle the 
plaintiff:! to recover this amount, because though the 
goods were bid f'^r at auction and knocked down to the 
bidder, still as they were refused, for not being according 
to sample, the sale was void and of no effect to transfer 
the property so as to cause a conversion. 

Their Honors were unanimous as to the grounds of 
motion far a nonsuit Where there was an intention to 
pass the property which was the subject of bills of 
lading to the indorsees of such bills, the property did 
pass ; and here the sending of goods to persons in a 
foreign country, with an endorsement of the bills of 
lading and with instructions to sell was sufficient evidence 
of an intention to pass the property to ihem by the bills 
of lading. Besides, there was a case to show — the case 
of Evans v, Martin — that if the goods were sent to the 
plaintiffs in trust to them for safe, the plaintiffii could 
maintain an action for them inltheir own BMne. Next, 
as to the point of the perishable nature of the goods 
giving the holder of a lien a right of sale, there was no 
autbonty to uphold any such assertion of a right; on 
the contrary, all the autiioritiea went to show that a sale 
was destructive of the right of lien. On the second 
point, namely, the reduction of damages, the Chief 
justice and Mr. Justice Milford were •pi^icn that tbe 
defendants were guilty of a conversion. The mere offer- 
ing for sale, if there was no removal of the gocds, his 
Honor the Chief Justice considered would not be a coo- 
version ; but the taking the goods out of the store where 
they were held under a lien and removing them into 
the defendants' store, where they acquired a special 
right over them, and the offering them for sola, was a 
i conversion by the defendant?. But if (kctoal saU were 
I necessary, then this part of tb« case should 
break down, because thare was no evidenca of 
L • mdmorandum in writing to tals« the sale of the goods i 

subsequently not accepted out of the statute of frauds* 
^iih such a memorandum, though the purchase yna re* 
pudiated, the property in the goods would have been 
tmnsferred, and an act of conversion j^rould have taken 
^ace. Mr. Justice Milford considered there was enough 
to prove a conversion by the intention manifested by ue 
delivery order ttom Messrs. Beit to the delendants, git* 
ing them power and authority over the goods, and the 
acceptance of this authority by them. 

Mr. Justice Dickinson dissented as to the ^i&t of 
conversion of this particular portion of the goods* 
There was no evidence of a memorandum in writing to 
pass the property by the sale at auction, which sale wat 
subsequently repudiated. And the setting of tbe goods 
up to apction did not take the special p epmty in the 
goods out of the Messrs. Beit; the def^nauits weie eoly 
their agents, still holding the goods /> ^^e Messrs. Beit. 
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OBEMTEIJ. V, XAODONAIiD. 

This was a demurrer to the plMUdiTa repHcataoD, The 
■Ation was one of troTor, brought for a draft ih>m the 
Union Bank at Melbaame upon the Union Bankst 
Sydney. The defendant pleaded fluit the draft was depo- 
sited with the assent and knowledge of certain persons 
on certain conditions, by the dhreotion of the pliintiii; 
and that without the cononnence of those persons tha 
plaintiff was not entitled to the diafL The plaintiff r9^ 
plied that the authority to hold the draft was revoked bw 
the plaintiff. This was demurred to on the ground that 
the plea showed others besides the plaintiff, wwe into* 
rested, and did not reroke. 

Their Honors considered it a yeiy embarrasing qtMt* 
lion to decidet and one as to which there was ao 
authority and scarcely a principle to guide them. Tho 
Chief Jnstwe and Mr. Justice Milford held that tho 
replication was good. Mr. Justice Dickinson dissented. 

Mr. Wise sup[orted tho demurrer; Mr. Isaacs sra. 
ported the replieaiion. 



WII^JiJfSON V. TUB HEW SOUTH WALES MABINB 




ASSURANCE OOlIPAirY. 

^ was a motion by rule nisi for the re^openinsr of 

a case wherein judgment had been given for defendant 
upon a demurrer by the plaintiff to this plea of the 
former. 

The Solicitoir-Oeneral and Mr. Meymott appeared 
in support of the rule, and the Attorney- Oeneial and 
Mr. Broadhurst to shew cause. , 

The action was brought upon a policy of marine as- 
surance, and the plea was, in effect, that the policy 
contained an implied warranty of seaworthiness not- 
withstanding which' the vessel was not seaworthy. 
The ground of the demurrer was that there was no 
such warranty by implication. The ground upon 
which the present application was meae was that, 
before the judgment on demurrer in this case had, in 
hctf been given, there had been a decision to a directly 
oontrary SSect pronounced by the Court of Queen's 
Bepch at Westminster^-« decision that such a policy 
of insurance as was declared upon in the present suit 
did not contain an impUed warranty of seaworthiness. 
Also, that in the House of Lords twelve Jud^s had ex- 
pressed asimilar view, while only four had mamtainedan 
opposite opinion. The plea, therefore, it was contended, 
was clearly had in law, although the Court was not 
yet in possession of anv formal decision to that effect 
from the Privy Council, and it was useless to proceed 
to tiial upon a bad plea. The plaintiff had, however, 
ffled a replication to this plea ; and 

The CouKT heldt without calling upon counsel to 
shew cause, that as plaintiff had rephed he could here- 
after, ifthe verdict should be against him, move for judg- 
ment, non dhBtante veredicto. By a decision in the 
Privy Council the Court would have been bound, and 
if such a decision had been pronounced would have re-* 
OTened the case. As to the decisions by the superior 
Courts in the United Kingdom, the greatest respect 
were paid to these decisions when brought before the 
Court in the ordinary way, but the fact of one superior 
Court having decided in a particular way did not 
amount to a sufficient reason why the Court here 
should alter its judgment. 
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TIM V. CAMPBELL AND OTBSl^ 

'nu8 unM ma action in vliioh the plaintiff Bought to re^ 
cavtr d|muige8 from three flrfaidiiTita for the breach of a 
written agreement intd which he attesed tiiex had respeo- 
tivdy ebtered to pozehaae one-ei|^ttli abaie in an inTention of 
the i>lwitifl^ for grinding anxifeitnia and •thor ores. At tbe 
trial, whieh took place at GnildhaU, before Lord Gawp- 
[bell, on the 23d of February laet. the plaintiff proved the 
aecution of the agreement W the thx^ defenaantB, and 
bt at the same time he himaelf had snbecribed to it 

le foHowing postflcri^vt : — " In reference to the above 
Lent, and in conmiei^on of 6^., I engage within two 
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to execute the l^galdoci 

pour acdioitOT, to complete the 
sreste bgainst yonr names." 
met in question was agned 
niderstanding that it 'vas.not 

^ named A 

referred 

no value. 

defence 

dieted 







.enti to the natirfagtton of 

ipectire in* 
A thai the 
ite, upon the 
a person 
the ]nTention»ybid that^ when 
^nonoonced the ixFreniion to be of 
evadmimon of eridenoe to support this 
olnected to, upon the ground that it conta- 
written agreement, whicn it was admitted the 
defendants had signed^ Lord Oampbell, however, admitted 
theevidence^ and eventnaUj left u totfae Jury to sav whe« 
ther, previous to the a^c^iing of the agreemenl^ the plaintiff 
and defendants hadi^pieiBd thatit wasnot to take effect unless 
|fr. Abemethy approved the invention. The juiy were 
of opinion that such was the understanding, and under his 
Lordship's direction f eund their verdict for the defendants. 
Subseouently a role was gianted for a new taial» upon the 
ground that the evidence was improperlv reoeivea, as it 
contradicted the written agreement, by which it was con- 
tended the parties must be bound* 

On aatttidaj last Mr. Watson, O.C., and Hr. Makisty 
showed caose against the rule, and leued on the case of 
'* Davis V. tTones," in the Common Pleas. 

Mr. Serjeant Thomas and Mr. J. H. HOBOSOK this 6mj 
BDpported the role^ and urged the danger that would renut 
if parties could be allowed to contradict their own solemn 
acuL as attested l^ their handwriting. 

Mr. Justice Erls said he was of opinion that the rule 
ought to be disohaiged. The paper contained the terms of 
an agreement and tne sismature of the parties, and there 
was strong presumption that it comtioneid the agreement, 
and if it nad been found by the jury that it was signed 
animo contrahendi no evidence could be admitted to vary 
it. But the jury found that the defendants expiesdytold 
the plaintiff Chat they did not agree to those terms. His 
Loroship granted the danger ot^ admitting evidenoethat 
might set aside a valid acreement, and that a jury ought to 
look at such evidence with the most scrupulous suspicion; 
but at the same time his Lorddiip thou^t that a party 
ought not to be allowed to fasten upon another as an agree- 
ment what was never intended to be so. 
Tiofe l^m^ ig v^yy <w contradiqt ^e wril 

to shflw mn there iiever wm an agreeny 

N sai(i «ne derendanVB' signature was 



another as an agree- . 
. Th&.fixidflDwJM: ^ ) 
ien aggyypeBk but7 j / 



not an estoppel. A party might show that he had signM a 
document under a mistake^ or that a paper to whfdi'lita 
rfgnihim was attached, such as a receipt, was parted irttt 
ti^F mistake. The case of " Davis v. Jones* was good law.^ 

jjard Oampbbll said he agreed with thereetof the Court 
It had been decided that a written agreement could not^ be 
varied 1^ paroL But here the defence was* that no apee- 
ment was entered into, and it was proved tbat before the t 
signature of the three defendants it was agreed that it \ 
should not operate as an agreement unless Abemefliy up* - 
proved the invention. 

Mr. Seijeant THOMAS asked the Oourt to allow a nonsalt 
to be entered. ^ 

Lord CAMPBXLL.~Tes, you have leave to enter a noli 
suit. ^— ^-.^— — -— — 



became bankrupt, and ooMeqQeiitlr the goods riever 
'4 wer9 the property of the plaintifik a« asiigo«M. Theipe 
the defenaant took the mortgagor' B^oodM ; attd thereby 
io gained the propeit^, in that &ey iieTer bceaine 
the property of the pUintiA as aaaignMs, But in 
this case the plaiatiffii dedare that Ae ^efiMidant todk 
the inaolTOnts' sroods, and as they mwre the pfropetty of 
thoee pi^iet» Hill th^ defendant aeiaed them^ ti»e latter 
caimot mj that at the point of tiam ivti^ be 
•eizcd them, they did not belong to the InsoWente. 
This plea ought therefore to confeaa diat th^^ooda %vei« 
the property of t}ie inaolrent when he seized them, 
•ad that he took those their effeoia by thei^ptmiis- 
•ion. In CoBgreve v. Evietta, the defmdeht tni^t well 
p)ead that vrhea he aetsed the plaifttifib were not 
possessed, becansc before the plaraitlff m»de the seiz- 
ure the defendant had aeqnired tiie ptoperty in the 
goods by seising them with his mortgagor's lieeuse. 
iii those eaaf's, the plea did not, as hew, d^ny property 
i% the mortgagoTB^ but in persons whose title was laid 
^Ur the seisare fVom the mortgagoss by the defendant. 
tve therefore think that the defendant ahoald be 
allowed to withdraw his plea, denyihg the iii«<nyent's 
property, and to plead anch pleas as are before mo- 
tioned, so as to bring his ease within liord Bacon's i 
tnaxim, or to rest it on his -mere sehmre alone, f»r ' 
tippu such amendments we think the defendant may ' 
•uicGeed on another trial. » 

WfrasB aware of no atithority to the <*ontrary, and 
the eaaes cited strongly faronr our opinion. We think 
ti^ power highly conduoire towards fkcifitatlng the 
busutess of tradesmen, and onghl to be upheld where 
apt words are nsed in the conxeyanee, and a plea of 
lioense to support the exercise of the power is on the 
reeord. 

It is urged that eyen if the defendant would be 

justified under aoy land of leare and license 

•s- against Goldsmith and Row, the seizure was 

▼Old as afcainst the plaintiff under secUon 

eight of the Insolvent Act. As to that, we are of 

opinion that the seizure hrre was not a eonTeyance 

made by the inMoh>en*$ within six^y days, but was an 

act done by the defendant in the exercise of a power 

to seise contained in a Mil of sale, which never could 

act as a eomoeyanee at all of th) future effects. That 

bill of sale was made on th^ 26th September, 1853, 

before Goldsmith and Bow became insolvent, and long 

before the sixty days anterior to the sequestration of 

their estate, which took place on the 14th February, 

1855. We are of opinion^ moreover, that such a^ mode 

of .acquiring property is not « transaction ^u»dem 

generii with such imm^ate alienations, transfers, 

Ac. of effects as are detailed in the 8th section. 

We are of opinion that the defendant was not 
authorised to seise the goods until Goldsmith and 
Bow made default, and the defendant had also given 
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mean •* and." For if the word " or" 4s to be con- 
jitrueid according to it's natural signification, the de- 
fendant might be enabled to seiaa unon giving a notice 
contrary to the facts mentioned in the notice. 
He might be able to give notice requiring payment 
of money already psid. But as the 

notice professes to be based upon the non-pay- 
meikt, it conld not be properly giveti, unless the default 
in payment had previously occurred Again, if the 
defendant can seize and sell upon defkult atone, why 
should he be also empowered to seU on default, and 
aUo on notice thereof f The power of sale itself, with- 
out reference to other parts of the deed, empowers a 
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ialcit the money payable is in «rtear, " or " (auppos- 
iiif the M'ord to be *' or *') upon notice of such mon^v 
beii\g in arrear. Now if the mortgagee could sell 
when the money was in arrear, why should he be 
empowered b^ Another clause to aeU. wheii the money 
is in brrcat^iipon notice. He is to sell first without 
notice- after watds with notice. ' Again, if the word 
is *^or/' ha may Sell upon ^ring- notice that the 
money is in trrear, although m fact such may not I 
be the tase. ' Then, having reference to the clause I 
^lowine the mortgagor to retain possession, they I 
ore to do Bo till the money is in arrear, ami noti^ ^ 
is.given,wh!di would' be eonsliteat wMitlie power' 
.of sale, b«t would be repognsoS to t^at pown,' if it 
was to be exercised if the monov slionld be in 
arrear, or notice gWen. 'Wethinl: therefore. 'that a 
notiee was required, but not that such notice should 
be in writing. In another independent clause, yis., 
the proVist for redemption, a notiee is reqiiired,<aiid . 
it is there expressly provided that it*. shuU be. in 
writing ; and as the obligation to give such nptioe in 
writing is in that part of the bill of si^e so clearly 
expressed, it is neeesearfly excluded from the other 
part of the dooomeat, where a notioe eimpiTy is men- 
tioned. Notice generplly moans «ny iohd of notice, 
and should not he narrowed except by express words 
or nece^ary implication, not by vague conjecture of* 
the meaning. The only question ^remaining is whether 
thees wa$ a notice requiring Goldsmith «nd Row to 
pay the money.; We are • of opinion that the oonduot 
of Goldflmith and Row ia not resisting, ths defmdaot's 
pror^cedings. but submitting to them, a» appears from 
his Honor s report, is some evidence from which, the 
Jury mi^ht infer (as they appear to havo done) that 
the defendant had i rsnriously done air that was neees- 
sary to enable him to beize the goods (Sundie^and 
Ilobertson, 7 East» 281), and also that th^selaareof 
the goods by the .defencant .waa acquiesced la. by 
MessiB; Oolosroith and !Elow. 
We think therefore that, if there had been such 

Sleaa as we have suggested,, that the defendant w)on1d 
aTe been entitled to a new trial in respect of the tbixd 
count, and therefore thi^t he should be allowed to 
plead such pleaSk and to cause the record so altered to 
be tsken for another trial of tho issue arising out of 
the third snd sixth counts. The plaintiff may amend 
hi« count iot money had and reeeivod^ by stating that 
it was received to the use of Goldsmith and Kow bo- 
fore their insolvency v. If the. j>UiQ tiff ahonld make 
that amendment, ho must pay UiewMts of and oco:»- 
sioned by il, and such oosts of the former trial as may 
be proportional to it. If the plaintiff ehoones to forego 
the £28, a verdict can be entered Mas tho dt^fendnnt on 
the issue joiood on the money count, nr the defendant 
must haye, a» ^f right, . a sew teiai of ..that issue. If 
the defendant mak^ the amendment suggcated, he 
must do so on payment of aoets occasioned thereby, 
and also the costs of tha firmer trial ia proportion. 
As ^eh of the parties on this motion for a new iriid 
has pfurtisll J faikd and succeeded, the plaintiff and 
idefsndant wiU respectively pay his own costs of this 
motion, Eithsr party is at liberty to speak further as 
to the ^ms ws hayeiaiposed on the amead«aents. 
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SMITH AND OTHERS V, FRITH AJTD ANOTHER. * 

This was a motion to increase 4he amount of da- 
mages, by adding the sum of £158 found contingently ^ 
for the plaintifis. 

The Attorney- General and Solicitor- General 8up« 
ported the motion ; Mr. %yise and Mr. Stephen op- 
posed it. 

The plaintiff recovered damages in an action of 
trover, for goods which were sold by them as auc- 
tioneers, for Messrs. Beit, who held a lien on tiie 
goods. A portion of the goods remained unsold, and 
it was in respect to these that the present motion waa' 
made. It appeared that the goods were stored by - 
Messrs. Beit with a Mr. JoUey. Mr. Beit gave an 
order to the defendants upon Mr. Jolley for delivery 
of the goods, and the defendants put up the goods for 
sale without removing this poi-tion of them from the 
store. It was argued tbat the delivery order passed 
constructively the possession of the goods, and that 
the subsequent dealing with them was a conversion. 
Oi^ the other side it was argued that the goods stilt 
remained at the disposal of Messrs. Beit, -and that what 
was done by the defendants was done by way of 
agency, and of no effect, since the goods remained 
still in the original poseession, subject to the claim 
of lien. 

The Chief Justice and Mr. Justice Dickinson held 
that the attempt at sale was no more than an attempt 
to convert the goods, and did not in fact amount to a 
conversion. 
^ Mr. Justice Milford held the contrary opinion. He 
' considered the acts of the defendants were an asser- 
tion of ownership, tantamount to a conversion. 
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Equity. - " 
ka.{tine assura2(cb company v. australtan genebai^ 

* ASStr&ANCE COMPANY. 

Sir Alfred Stephen, 0. J.» deliyered the judgment of 
the Ooiirt in this case as follows : — 

The question here comes before us, upon a Special 

Case stated between the parties, for the purpose of 

obtaining the opinion of the Gourt,^ on a point of con- 

I siderable imnortaace to the mercantile* community, 

connected with double insurance. 

The Sugar Re&ning Company, of Sydney, having an 
insurable interest in a cargo of sugar, to the extent of 
JC9510, to be consigned to them from 5Ianila, insured 
the same at different dates, h^ore the coTnmencement of 
the risky with three several Offices— the plaintiffs* b^g 
one of them, — for sums amounting in the whole to^ 
£8.500. And, after the sailing of the vessel, and con^ 
seqnenthj at a tims wJien the risk had commenced, they 
insured the same cargo with two other Offices, being 
the defendants' and a private association, for the far- 
ther amount unitedly of £1500; — thus making an over^ 
insurance of £460. Both these latter insurances were 
effected on the same day. 

The vessel conveying the sugar was afterwards- 
wholly lost. The three fir^t mentioned Offices, re* 
presenting the £8500, paid thereupon their policict in 
full. The other Offices, representing the £1500, paid 
the residue of the loss — being £1040 ; deducting, irom 
each of the two policies, its rateable proportion of l^e 
£460 excess, and insisting that they are in no way 
bound to contribute more. The three Offices, on the 
other hand, claim to participate in that reduction^ 
In other words, the iTlaintiffs contend that, as the 
cargo was insurcd.by the five Establishments, unitedly, 
for £160 beyond its declared value, each of them is 
entitled to a proportionate diminution of liability,. 
They maintain, that all were equally co-insurers, and 
all alike bound, as such, to contribute rateahly only, 
in proportion to the amount which each insured ; — 
and, consequently, that those who have paid in full are 
entitled, without regard to the dates of the policies, to 
call on their co-sureties for contribution. 

The question thus raised was argued in the last 
Term, before Mr. Justice Dickinson, Mr. Justice Mil- 
ford, and myself, by Mr. Darvall. Solicitor-General, 
for the plaintiffs, and by Mr. Manning, Attomey- 
Qcneral, for the defendants; when the following authori- 
ties were cited — Newby v. Beid, 1 W. B. 416; Davis r. 
Oildart, in 1 Marsh, ins. 141, and 2 Park Ins. 601, 
and 767 ; Fisk v. Masterman, 8 M. and W. 165 ; and 
sundry passages from Blarshall and Amould, title 
Double Insurance. We then took time to consider of 
our judgment ; and having subsequently looked into 
those authorities, and conferred together on the sub- 
ject, the following is the result. 

By the law of France, and, it is said, of most other 
European states, and by the practice of underwriters 
in the United States of America, (where special clauses 
are introduced into policies for that purpose,) insurers 
are responsible in all cases, according to the order of 
the date, respectively, on which they con- 
tracted. Such, also, it would seem, wss 
formerly the law in England. The lule, 
however, has long been otherwise established there, as 
first laid down by Lord Mansfield ; that insurers must ' 
bear any loss, and repsv apart of the premium, in pro- 
portion to their several subscriptions, without regard 
to priority of date. The rule is thus stated by Mar- 
shsdl, p. 649. •* If, by several policies, made without 
fraud, the sums insured exceed the value of the effects^ 
these several policies will in effect mal-e hut one tn- 
aurancCt and will bo good to the extent of the true in- 






terest of the insured ; and, in case of less, all the un- 
derwriters on the several policies must pay according 
to their respective subscriptions, without regard to the 
priority of their dates. And it follows fVom thence, 
that all the nnderwriters on the several policies ironld 
be equally bound to make a jctum of premium, 
for the sum insured above the valne of 
the effects, in proportion to their respective subfcrip- 
tions." According to the decisipn in Fiak v. Master- 
man, however, the law must now b3 taken to be that 
the rule, thus stated, applies only to insurances in ea?- 
istenee <U the commencement of the risk. So that, as to 
all policies then in being, priority in date is not re- 
garded ; but, with respect to policies uiiderwritten 
afierwarch, a different rule prevails. 

In Fisk V. Mastennan, the cargo of a vessel, then 
at neOf and in the course of her voyage^ was insured in 
various Offices, — but on the same day, — for snxns 
unitedly within the valne. On the next day, by other 
policies, effected with diffei-ent OfHces, — some 
in Liverpool, and " some in London^ 
the same cargo was further insured — to 
an amount in the whole exceeding its value. It was 
held, that the assored was entitled to a return of the 
premium, in respect of the excess, from the second set 
of underwriters— but not from the first set. And the 
ground of the decision, it appears to us, is con elusive 
as to the present case. It was simply this ; that, as 
there was no "over- insurance" until the second day, 
all those Offices which had contracted on the first 
were, at that time, liable to the full extent of their sub- 
scriptions—and, consequently, were entitled to keep* 
the full amount of mremlnm, paid them tor that risk. 

By. the law of England, there is no priority — in 
cases, at all events, of this kind,— with respect to 
contracts entered into ^ on the same day. 
The second set of insurers, therefore, it 
was held, were to contribute rateablv, according to 
the sums insured by them respectively. But it fel- 
lows, that, had any one of that set contracted on a 
different day, alone, and his insurance alone be en in. 
exc ess of the value, he would have been the only per- 
son incurring no risk, and consequently have been the 
only one to return any premium. 

The law, therefore, we think, may be summed up 
thus. With respect to any number of underwriters, 
who may at different dates (or on the same day) have 
insured a vessel, or property in a vessel, prior to ihe 
commencement of the risk, all are — at the commence- 
ment of that risk — equally responsible, without regard 
to date. If, there^'ore, there be t?ien an over-insoz*- 
ance, the last underwriter will not 
be entitled to return the premium, and 
escape the responsibility, as to that excess ; but, pro- 
portionally to the amount insured b^ each, the return 
of premium— and therefore the diminution of respon- ' 
sibility for loss, — ^will be common to all. Where there 
has been no risk incurred, the premium is returnable ; 
for, since there was no risk, no premium was earned. 
But, inasmuch as, by the rule given, liability at the 
time when the risk began, (that is, when the voyage 
commenced, the safety of which was insured.) is irre> 
spective of particular dates, each underwriter before 
that time incurred alike that risk. A portion of their 
united liabilities, however, being in excess of the 
actual value, there was as to that portion no risk. The 
return of premium, consequently, and absence or 
diminution in extent of risk, being correlative,— it 
becomes a mere question of adjust- 
ment in the case supposed, between the 
several policies ; each sharing rateably, according to 
the proportion which the excess bears to the sum 
which each insured. 




ut, the risk having once commenced, the responsi- 
bility of subsequent insurers, as Fisk r. Masteixnan 
shows, rarics with the date. If, therefore, in the pre- 
sent case, the two insurances after the sailing of the 
ressel had been on different days, the second only 
would have been affected by the oyer* insurance. 
For the first, together with the previous insuranees, 
left still some of the value uncovered ; and the tpkole 
of the risk, therefore, which the underwriter was paid 
for incurring, would have been incurred by him. The 
second policy, however, in the case now put, would 
have incurrea no risk beyond that value ; since, to the 
extent of the over-insurance, there was in point or 
law no insurance at all. But, as these two policies 
were effected on the same day, they were in legid con- 
templation simultaneous. The underwriters therefore 
jointly incurred only a diminished risk ; that is to say» 
to the amount of £1040 — which was all 
that the owners then had to insure. In resi>ect of 
£460, therefore (the difference between the former sum 
and the £1500), the underwriters of those policies in- 
curred no risks and they are bound to return the 
premium, because they have incurred none. Beyond 
the amount of that premium^ consequently, they are 
liable over to no one. 

The concliision is, that judgment on this Special' 
Case muat be entered for the defendants. 

The case may be further exemplified thus : — 

An owner is. interested in his snip, to the extent of 
£2000. He insures her, on first January, with A., for 
£1000. On the 1st February, he insures her with B. 
for £2000. The ship sails on the Ist March. On the 
Ist April she is lost. On the 2nd April, he insures 
the same vessel, '* «A(p losi or not lost," with C. for 
£1000. 

The following is the result. A. and B. must pay 
the £2000 between them, in proportion to the sums 
which they leispectiyely ioBurcd ;— for, when the ship 

sailed, both were respoMtble without regard to 
date. So that A. will pay £668 13s. 4d.» and B. will 
pay £1333 6s. 8d. They will also return the pre- 
mium, A. on £^33 63. 8d., and B. on £666 138. 4d. 
because, to the extent of those sums, respectiveLy* 
there waa an over-inBuraace, — in other words no risk 
incurred. 

On the other hand, C. will be bound to return aU 
the premium ; for the self same reason. That is to say, 
in M9 case, the whole sum stated was over-insurance ; 
and therefore Ae incurred no risk whatever. In point 
of law it was no insurance at all. And, as he incurred 
no risk, he can no more be liable to A. and B. for con- 
tribntiDn, than he can be to the owner for any part of 
the loss 

If this be so, it plainly can make no differ- 
ence in the result, should the case have been 
that the owner insured the ship with A. and B., 
before the voyage began, for less than her value, and 
afterwards, and pending the voyage, insurei her with 
0, for the residue of the value, and a sum beyond it 
in addition. For, with respect to the latter portion, 
0. dearly never incurred any risk, even for a moment. 1 
If he did, on what ground could he be compelled to 
return the premium ? But, as he did not incur any 
auch risk, he must return the premium on that por- 
tion; and there would be no ground, therefore, for 
miULing him contribute to reimburse A. or B. any- 
thing. 
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CABMICHAEL V. ALEXANDER CAMPBELL. 

Me. Justice Trbrry (Primary Judge) gave judgment 
in this cause on Friday, to the foUowmg effect :— This 
is a bill filed by Mrs. Elizabeth Carmichacl against 
Alexander Campbell. Other formal parties are joined 
in the suit, but the suit is one. substantially against 
Campbell. The o^ectofthe suit is to recover five 
hundred pounds from the defendant which the plaintiff 
claims under her marriage settlement, and the prayer 
of the bill is, that an investigation may be had before 
the Master as to how the defendant Campbell has 
applied the said sum of £500, and Uiat he may be 
decreed to pay what shaU appear due from him to the 
plaintiff, with interest. There is a further 
prayer to restrain him from further interference 
witn regard to this sum, and that he may be discharged 
from the trusts of the marriage settlement. The facts 
of the case are these : — The plaintiff is the widow of 
Captain Carmichael, whom she married in 
1843. By the marriage settlement, dated 

January, 1843, between Alexander Carmichael, her 
husband, on the first part, plaintiff on the second, and 
the defendant Campbell and otliers, as trustees, on the 
third, £1500 was vested in trustees for the separate 
use of plaintiff. In the event of her husband's death, 
the pxincipal was to go to her ; in the event of his 
surviving her, there was a different disposition of this 
sum. This settlement was not executed by Campbell. 
He made a pencil memorandum, however, upon it, to 
the effect — ** I have no objection to accept this trust, 
on the understanding that I shall not be called upon to 
act except in case of necessity, as I have so much to 
attend otherwise to take an active part in anything 
apart firom my own business, which requires all my 
attention. I shall, however, be happy to give all the 
assistance in my power to carry out Captain Car- 
znichael's views in reference to the setlement, as far 
as my advice goes, but think Mrs.Carmichael's brother 
is the proper party to act in this matter." Campbell 
is charged with having acted in execution of the trust. 
In his answer, and in nis evidence, however, he states 
he never did act A trustee of the settle- 
ment, and in August, 1847, he disclaimed 
and declared he had never so acted. He 
acted, however, xmder the separation deed, of which 
he was" a trustee. Though not a trustee originally, he 
became so subseauently. In August, 1844, £1500 was 
invested by the tnen acting trustees on mortgage, and 
of that sum £550 was lent to H. Isler in the name 
of Alexander Carmichael. Differences unhappily arose 
between Captain Carmichael and his wife, and it having 
been determined they should Hve separate and apart, 
it was agreed that the said sum of £550, part of the 
£1500 invested as above stated, should be the 
proper money of the husband, and that out of it he 
should pay fifty pounds to Sandwell in trust for the 
plaintiff. This appears to have been done so that 
&e sum now in dispute is £500. An indenture, re- 
citing the marriage settlement between husband and 
nife and other parties in fulfilment of this agreement, 
was executed. In this deed provision was made for 
he investment of £1500,of which it is only important to 
< notice, for the puipose of the present suit, that 
£800 was vested on mortgage to Isler, whereof 
£550 stood ixf the name of the husband, 
Plaintiff and her husband then separated, and do not 
appear ever to have lived together again. By indenture, 
dated March, 1849, executed by Campbell, he was 
appointed trustee of the deed of separation in place of 
A. Warren. Without going into minute details, the 
£500, the balance of £550, now claimed, is distinctly 



ea as part of a largerliim. of £iO50 lent to Isler on 
mortgage in the first instance, and afterwards to Pan- 
ton. This sum was paid off in 1849, and paid to 
Campbell, who executed a release to Isler. It was 
again lent, and again paid off in 1853, and ultimately 
it was remitted to Dunbar, of London, as executor of 
the will of Alexander Carmichael, who claimed it as 
part of the testator's estate. The husband died at 
x^aples, in January, 1854, and he made a will whereby 
he disposedfOr pretended to dispose, of the £500 settled | 
on plaintiff by her marriage settlement. By his will, 
amongst other bequests, he bequeaths £500 to Eliza 
Jessie, daughter of the defendant Campbell. In fact, 
he exercised a disposing power over £2000 which, un- 
less his marriage settlement were set aside, he could 
not at the time of his death dispose of, as he did by 
his will. 

On these facts, the first question that arises is , 
whether tho proTision made for Mrs. Carmichael by her 
marriage settlement was revoked by the subsequent 
deed of separation — and it is conceded that it was 
not. She could do nothing that could defeat the ccn- 
tingent interest she had under that settlement. As a 
married woman, she could not part with it. The cases 
on this point are too numerous and decisive to admit 
of controversy. Several of them will be found in the 
2nd Tudor's Leading Cases, p. 579. Perhaps the 
strongest is a very late one, in 2nd Phillies, which, 
m^e ul such cases, proceeds upon the principle then 
expressed by the Lord Chancellor : " All the rules of 
tlm Court for the protection of married won. en are for 
their protection against the infiucnce of their hus- 
bands when exercised for the purpose of appropriating 
to themselves property which the wives ought to en- 
joy, or against the too severe operation of the marital 
rights. 

inext proceed to the^matetial question at issue in the 
suit : Is Campbell accountable for the misappropria- 
tion of £500 by pending it to Dunbar, in London, exe- 
cutor of Alexander Carmichael ? As trustee under 
the marriage settlement, as he never executed it (and 
indeed he states he never read it), I think he is not 
accountable in that capacity. It appears he-never 
even read it according to his own testimony; but 
according to his own testimony also he states — " I 
never read the deed at all. I id ways supposed that 
the whole of Captain Carmichael's £2000 was settled." 
This of itself was sufficient to put him on^ inquiring 
what the settlement consisted of. But, independently 
of this, he became a trustee under the deed of se];>ara- 
tion, in which the marriage settlement was recited. 
Unfortunately, the separation followed quick upon the 
marriage. Their union as man and wife lasted little 
] beyond a year. The circumstance of his being 
I a trustee, as he admits, for £250 should have made him 

'.gc^U(» inted Tfith the ^peds connected with that Jrust,^ 

That deed would have in its recital invited his atten- | 
tion to the marriage settlement deed, and 
it is not too much to assume that, by the knowledge 
communicated in the settlement, he (Campbell) was 
bound. It should have put him upon enquiry into 
the nature and extent of the trust. But, indepen- 
dently of these deeds, his attetition is especially in- 
vited to the settlement. Mrs Carmichael's claim 
was brought distinctly under his notice in 
Air. Iceton's letter of the 16th and 19th 
of August, and before the money was 
transmitted to Dunbar, in April, 1855. In that cor 
refpondcnco Mr. Campbell, through his solicitors, 
Messrs. Spain and Mackey, states, as he docs by his 






defence, that he is only agent to Mr. Carmichael ; but, 
looking to his conduct thronighout> I think he is an 
agent and something more. Though not trustee of the 
settlement4j>3r reason of hU alleged non-interference, 
and his disclaimer, yet he appears to me to have been 
clothed Mrithv<^|i implied trust. He gets pos- 
session of \noney which he had not only op- 
: portimity of knowing, but which he had actual know- 
i lege belonged to the plaintiff, and when threatened 
I with proceedings, he treats the claim as a pretended 
one, and says he will defend the proceedings. Con- 
duct such as this makes him a trustee by implication ; 
and to his conduct and mode of dealing with the 
money, the doctrine cited from 1 Sphoales and 
Lefroy, p. 262, is applicable. " If we advert (said 
Lord Itedesdale) td cases on the subject, we shall find 
that trusts are enforced, not only against those persons 
who are righfuUy possessed of the trustproperty as 
trustees, but also against all persons who come into 
possession of the property bound by the trust with 
notice of the t^iist, and whosoever so comes into pos- 
session ia- considered as bound with respect to that 
special prop^y to the execution of the trust." 
It is alleged that what Campbell did was as agent of 
Carmichael and Bunbar — but I may say here, -as 
the Lord Chancellor said in Wilson v. iioore, 1 Mylnc 
and Keen, 354 — *' This, said his Lordship, is repre- 
senied as a kind of agency, but changing . the name 
will not change the thing." It is the agency whereby 
Mr. Campbell, with notice and knowledge that Uiis 
\B500 admitted to be in his hands belongs to liJDrs. '. 
Carmichael, pays it over to a person in no way en- 
titled to receive it. Jn the case I have cited it was 
held that the pretence of agency will not avail. Tliere 
it was held that merchants, who by direction of an 
executor, their commercial correspondent, applied a 
fund which they knew to be part of the testator's 
assets, otherwise than his will warranted, were re- 
sponsible for the misappropriation. Another ground 
of defence set up is that the proper parties should be 
the executors of Carmichael to whom the money was 

gaid — that is, that Mr. Dunbar, of London, and Mr. 
cott, of Naples, should be made parties — ^but that is 
not necessary. It may be that a bill could be so framed 
as to make them liable. It is not, however, because 
the plaintiff may have a remedy against the executors 
of her husband, that she might not also have a remedy 
a?aint Campbell. It is established in the case of 
Wilson. V. Moore, that there is no primary liability in 
respect of breaches of trust, all parties to 
a trust being equally liable ; and it 

• is no objection to a suit brought by a party seeking re- 
lief against a breach of trust that one of the defendants 
against whom no relief is prayed may.be a party to such 

• breach of trust. That trust money may be followed 
into the hands of a stranger by a eestw que trust is es- ^ 
tablished in numerous cases cited in Lewin, 600 and 
following pages. In Buckeridge v. Olasse, 1 Craig 
V. Phil, it was decided that the widow and children 
had a clear equity to follow the trust money into the 
hands of the trustee, and that they would have the 
same equity of, instead cf being, a trustee. He had 
been a stranger. On the whole review of the circum- 
stances I arrive at the conclusion that the fact estab- 
lished a trusteeship by implication against Mr. Camp- 
bell, and that he is bound to account as in the bill i 
prayed. 
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HIRE ▼. DBA&IN AN0 AITOT^B. 

Mb. J^bticb Thbubt (Primary Judge) gave judg- 
ment in thi^ ease yesterday. "niU is an application 
for an injunction to restrain the defendant from filling 
up or otherwise obstructing a creek, indet, or bay, in 
Barling Harboor, and from int«rfering with the use 
thereof, and there is a farther application for the de- 
fendant to remove certain piles, stakes, and other ob- 
structions placed there by him. The Attorney-Ge- 
neral is made a party pro former but the Crown does 
not appear as a p&rty in the contest of the suit. In 
strict nght the Grown is the only party in whom the 
title of right is lodged, but at present it doea not inter- 
fere. Its non-interference, however, is no waiver of its 
right to do so, if hereafter it should think proper to as- 
sert it. As between Wilshire and Dearin, the temporary 
ehjoyment of it only can be claimed until the Crown, 
which is lord paramount, may step in, for the obstruc- 
tion complained of is manifestly not an obstruction 
placed u^on the property of cither plaintiff or defend- 
ant, but is an intrusion into the waters of DarUag 
Harbour. Ths circumstances, as collected 
froDi the affidavits, are these :— The plaidtiff 
and defendant have adjoining wharves. These 
wharves were formed bv the origin il grantees, Hyndes, 
whose former interest has now passed to, Dearin and 
James Wilshire, whose inttrest in the property has 
passed to the present plaintiff. Both properties were ori- 
ginally bounded by the waters of Darling Harbour. 
This boundary line was encroached upon by both par- 
ties, and a considerable portion of the water was nlled 
up so OS to extend the wharves considerably into the 
harbour. So far back as two- and- twenty years, a 
wall, as shewn upon the nlans exhibited, was built at 
the joint expense of Wilshire and Hyndes, be- 
tween their respective properties. Thst wall, 
as fax as it extends, continues the dividing' line 
between them — ^but about eight, or it may be ten years 
aeo, the plaintiff or her agants filled up a portion of 

J the water, and formed a piece of ground included in a 
line drawn in a slanting direction, and a line which 
would have been a continuation, in a right Une, ot the 
wall, if the wall had been continued or prolonged. The 
wall, as far as it goes, no doubt determines the respec- 
tive properties of both parties. It was a thing settled 
and agreed upon between the former proprietors, but it 
is only a settlement and agreement to the extent of the 
wall itself. The wall advanced close to the 
brink of the water, and determined nothing as ' to the 
water beyond it, or as to the property at ei Jier end of 
it. It cannot then be said that this small encroach- 
ment, marked .in brown paint on the map, is a 
trespass upon any place which the defendant can 
rightfully claim, or for an intrusion upon which he 
can justly conaplain. Th« only evidence of either 
party to &1 up the water at this place, is the letter of 
the Colonial Secretary sanctioning the filling up the 
water and the extension of the Wharf by the plaintiff. 
Mr. Wilshire, in his affidavit applying for the injunc- 
tion, states that this *< ere: k is navigable at all times 
of the tide, and along the frontage thereto of the land 
of the plaintiff there has been constructed, at consi- 
derable expense, and with the license 
and consent of the Government, a 
whatf, at which barges can discharge 
their cargoes, and the right of free aocesa thereto by 
boats and barges has been enjoyed by the plaintiff 
and her tenants for a long series oiywn without in- 
terruption." Of this leave and hcense evidence is 
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! Thomeon, to Mr. Wilshire, to which 1 have referred, 
and which, in refusing a 'further extexuion of the 
' wharf, state9 ** I am however to add that you will be 
'permitted to retain the. existing wharf or jetty, pro- 
vided you face the .same with squared stone, both sides 
to the water and where ^rubbish has already been 
deposited/' Tliis, thoughnot conferring a complete, is I 
. think a sufficient leave and license for the plaintiff to 
occupy the space of water thus filled up, until thetle- 
• fendant oiftome other person can show a better right to 
it. It is manifest that the leave extends to and compre- 
hends the spot marked in brown paint, for it is only by 
including it, we can get at a piece of ground to whfeh 
the expression, " provided you face the same with 
squared stone en both sides," can apply. There would 
be this further ii\justlce done to the plaintiff by the 
proposed obstructions. It would shut oat the plaintiff 
altogether from the water except that afforded by Uie 
narrow frontage included within the slanting line tn 1 . 
, a continuation of a right line with the waXL» Now in | 
its original state, the land granted to Wilshire hal a 
water frontage. It was no doubt in conseq^uence of 
; the sha'lowness of the water that the fiUins in at all 
took place, and for the further purpose of we erection 
cf a wharf extending out to deep water— but the pro- 
' posed filling iip by the defendant would 
altogether take away water frontage from the aide of 
Wilshire's grant that forms its water boundary. 
The defendant in his affidavit refers to a permission to 
Hyndes by Government, many years ago, to extend 
his land into Darling Harbour, but &o evidence was 
offered of the nature and extent of that permission, — 
when or by whom ffiven, — or what it sanctioned. Aa 
the case stands, the defendant has furnished no evidence 
to defeat the lea re and license which thepi ^ti ^ow 
enjoys, and by lforce ot_whlch ne now "pFevafla in 
ob taining this injunction, ir. on proceeOing to a ' 
decM, ami beTore hearing circumstances appeared, 
and evidence were given which would sustain an : 
i^plicatioa for an issue. ' 

Mr. Isaacs and Mr. Milfosd here informed the 
Court that there was to be no f^irtlur ovidence viven. 




It was a proceeding by decretal ord^r on aflldavits oil 
l»th sides, and no order for injunction had issised, aa 
an arrangement had been entered into ^©tween tte 
parties that the work should not be proceeded with 
un'il this application was heard. *.««.. 

His Honor then directed that as the mjunction waa 
only suspended for that purpor e, it should a^w issue ^ 
and thiS the piles and other obstructions be re- 
I moved. There has been no application for *^Jl!SiV 
and under the circumstances the defendant a ^^^^7* 
if difisatisfied. must be to appeal. The costs wiU ot 
course be in favour of the successful party. 
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r BBAHBON Vk FEBBY AND AKOTHEB, 

I Mr, Jastioe Tbekbt (Primary Judge) gave lodgmenk 
I in this ease yesterdaj. 

The only qaestion invoWed in the present jadgvent 
is whether separate costs ace to be allowed to the official 
assignee (Mr. Perry) and to the creditors' assignee 
(Mr. Beit;, or whether only one set of costs be idlowed* 
This will mnoh depend upon the nature of the dutieB 
they have to perform. By the 13th seetion of the Insol* 
vency Act the duty prescribed for the creditors' assignee 
is to act in all things jointly with the official assignee 
appointed for the same estate, subject to an exception^ 
it IS not now material to .notice. This is substantially 
and in effect similar to the enactment in the ddnd sec* 
tion of the English Act 1 W. 4, c. 56, which directo that 
the official assignee shall be an assignee of the bank- 
rupt's estate and effects, together with Ae assignee 
chosen by the orediton. It is plain then that they have 
common duties to perform. That they have the same 
interest to protect is well illustrated by the 
case of Man v, Ricketts, 1 Phil. p. 617, where 
it was decided that the creditors' assignee and the 
official assignee have a joint title to the bankrupt's 
estate, so Ukat if one of them die pending a suit in 
which they are plaintiff^, the suit may be continued by 
the other. The Court held th6y were not the lese joint 
tenants of the estate because their title occurred at 
different times, and firom different persons. The same 
doctrine applies to trustees and executors in the same 
interest, and is thus clearly expressed by the Master of 
the RoUs (Lord Langdale) m Gaunt v. Taylor, 9 Bevan^ 
where several persons are made defendants in^espect of 
a joint fiduoiaiy character only, or if the beneficial 
interest which any of them may have in the matters of 
the suit is in no way conflicting with their other du^« 
They certainly ought to answer and defend together; if 
they do not, and there are no special circumstances^ 
then, according to the settled rule of the Court, they 
will be allowed one set of costs only, A case jrhiclh the 
Court sometimes regards as constituting special cir- 
cumstances, which except parties from this very 
salutary rule, is where, as in Aldridge v, West- 
hrook, 4 Beav, 912, the trustees never acted in 
performance of the trusts, and did not undertake- 
the duty which belonged to their ancestor, and also- 

1 appeared to have lived at a distance ft'om each other*. 
Unless, however, under very special circumstances, the- 
oourt will very properly prevent trustees and all persons 
in a fiduciary position from separating in their defenoesy. 
and putting money into the pocket of tliird persons* 
This is the correct doctrine of equity, as I collected 
fh>m the oases I have cited, as well as several. othersc 
cited by Mr. Blake— Goring v. Whittingham, 5 Beran 
87, and Wiles v. Cooper, 9 Beav. 298 ; and I do not 
think it disturbed by the case of Peoke v. Gibbon, dtedf 
firom 3 Mylne and Russell, 354, which was the case of 
the provisional assignee of the Insolvent Debtor's Court^. 
on whom the duty oif representing the estate is thrown 
for convenience, and to whom the Master of the BollSy 
in ordering his costs to be added to the mortgage debt,, 
said it would be a great hardship if the rule as to costs, 
which applied to assignees in bankruptcy, was extended* 
The case of Webb v. Webb, 16 Simon 65. is very dis- 
similar to the present There two trustees severed in 
their defence : one charged with misconduct, but no im- 
putation was east upon the other. The Court allowed 
only one set of costs, and gave the whole of them to- 
the innocent trustee. In the present instance, the 
breach of trust charged in the bill is against both 
assignees. It^ is, that they jointly purchased and en- 
tered into agreements and contracts Uf purchase the 
debts oroved against the joint estate of Tuting and Co., 
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and tfaftt they or one of them Bad an inlefest m oppos* Z' --C/m^ (o 

ing the separate right or claim of the separate estate or ^ 

Tating, to prove against the joint estate of bating and ,. '^ . 

Co. I confess I cannot see why (the breach of daty L 

being the same, and the object of the bill being to ob- 
tain that relief against the joint estate to vhich the sepa- 
rate estate is entitled) there is any necessity for sepa-^ ^ 

rate solicitors, or for putting in separate answers. How- 
ever I will afford the defendants the benefit of the pi^ 

cedent cited from the case of Dadgeon v. Corley, 3 Dr*. 

and Warren, where the Court said that trustees in th» 

same interejst would be allowed the costs of separate 

answers if the Master should find that the circum- 
stances justified such separate aoswers— otherwise the 

Master in taxing costs should allow the costs as of ene 

answer only. 
I was' impressed, as I stated during the argnmep 

that perhaps as the assignees here were charged as lor 

feazors, they might put in separate answers, and cha" 

for them ; but I think Mr. Blake's answer to that 
\ gestion is satis&ctory and complete. It is thr ' 

should not be permitted to commit a breacV 

and then heap costs upon the estate by re 

very breach they had themselves comi^- 

bear now from going into the various o* 

as for the appointment of inspector c 

main purpose at which the bill ^^ 

alleged rights of the creditors of 
' Tuting, and to establish their clai> 

for the separate estate on t* 

prosecuting this object they 

tions, amounting to bres 

part of both defendantss. 

of such a bill as should 

separate in their defences, r 

tors. I therofore think one 8^.. 

Allowed, subject to the qualificatiJ 

event of the master certifying on 

a separate answer was properly p 

(Messrs. Want) chosen by the creo 

who appears to me entitled to thos« 

of the creditors, who have an intei 

ferred to that of the official assigne* 

As to costs, the costs of the amend me: 

paid by plaintiff, and the costs inci< 

ticnlar argument will be costs in th<* 






Thore hadf it will* be remaBibereay jseen' an 
iq^plicfttion toot the jjhdmiMion of this gentleman as 
a barriater, buL thflrtfli^ thia peeuUarity in the ease : 
— that alier haTing bisen »dinitted and practised 
at a barrister in Boj^and he had taken orders in the 
Church of Bngland, and was still in orders at the time 
of the application Hme had been taken to consider 
this appuoation^. or ijather to consider the question 
whether a person ac|b^ly in orders could, at the same 
time, be admitted ^^jjUjferactice at the bar. 

Sir Alfud SftjiBMHf alluding to this matter, stated 
that a case had. been mentioned by the Attorney* 
General of a clergyman of the Church of England who 
. had not only been admitted to the Irish bar, but had 
subsequently become Queen's Counsel. From the 
applicant himself a paper had been received containing 
a number of authoritiea in farour of his claim for ad< 
mission, coupled with a statement that, in Bnsland, 
he would have an incontestible right, hsTing once 
been called to the bar to resume his practice as a bar- 
rister without any ftirther application. There was still, 
howeyer, some slight doubt arising out of the 
deeision in a well-known oaae — ^Barnes v. Shore — ^that 
a clergymen could not, having once taken orders, fol- 
low the pursuits of a layman in his after life without 
behi|; liable under the canon law to excommunication. 
If this ruling applied to the present case, and the canon 
upon which it was based was in force in this colony, 
/two questions would arise— first, whether, as com- 
1 posed laymen, the Court was bound by this canon ? 
t and, seoondly, whether, even if not themielves bound 
I by the canon, they oeuld admit as a barrister a 
lgentlemen« upon whom, b^g in orders, it toot 

Mr. Justice Tabbxt was inclined to the opinion 
that the eanon eould not be in force here, as he saw 
several parts of it which were not applicable ; and if 
the canon was not in Ibree, there would be an end of 
the queation. He eonsideted, too, that unless the 
canon was binding upon the hdty as well as upon the 
clergy, the Court need not take any judicial notice 
of it. 

The Solicitor-General, who had origimally made 
this application, again addressed the Court at some 
length m support of it. The question in the case of 
Barnes v. Shore, was merely one of discipline between 
a clergyman and his diocesan, and was one of an 
exeiutibefy eccleeJaatical character, so as to be inappli- 
cable in the present instance. The cases which had 
been referred to by the Attorney-General and the 
liaster-in-Bqnity, were, on the contrary, quite in 
point. A third case of a similar nature (that 
of a Mr. Jackson), had been communicated 
by Mr. Reilly, as one within his own know- 
ledge. If the ea|ion referred to in Barnes v. 
Shore were to have a general force given to it, this 
consequence would foUow^that where a clergyman 
was deprived of a license or was refused a license by 
his Bishop, he would be prohibited firom following any 
other pursuit in order to obtain a livelihood. In this 
colony there was no power to compel a Bishop to 
grant a license to a clergyman, however deserving the 
latter might be, and consequently such a law might 
operate very injuriously. That the canon had kot 
a general force, even in Bngland, was clear £rom the 
statutory permisiion given to clersymen in that coun- 
try, to um A certain qxiantitjr of land, and td keep 
schools, either of which pursuits wouldi, aoeordinf to 
the case of Bamea e. Shore, subject the clergyman 
foUowingthem to excommunication. 

Their SfoNOSS intimatsd' that their opinion waa in 
favour of the applicant, but deferred to pronouBoe 
finely until after eonaultation with Mr. Justtoe IHok- 
ineoB. which disouMlon ther honed to hold durinsr the 






' This also was a speciaJ case from the criminal 
' iittinn tii>ozi points reserved, at the instance of pri- 
son's ooaaseL The prisoner was convicted of 
IperjuTY. The -alleged perjury was evidenoe against 
' one dane before the Court of Petty Sessions, on a 
charge of stealing wood fkt>m prisoner. The inforraa- 
tion set out the nature of the OTidenoe said to 
be folse, the e£Beot of which was that 

Erisoner had seen Oane taking his wood at midnight, 
at there was no formal arerment either that the fidse 
evidence was materiel to the issue, or that the persons 
there named as sitting in petty se«Bions — Messrs. HiU 
and Ronald^had power to administer an oath. It 
was the absence of these two averments which was 
relied upon by prisoner's counsel. 

The Questions having been very fully argued by Mr. 
Holroyd, 

The Court sustained the conviction. It would have 
been better to have asserted an^averment that (he evi- 
dence was a material one, but this was not an essen- 
tially necessary one, "because the evidence itself was 
set out and its materiality was self eyidence. As to 
the second point, the Court had Judiciul knowledge of ' 
the fact that a ooortbf petty sessions hearing such a , 
charge as this had power to administer an oath, and w 
consequently an mvennent of this power is unneces- 

PXBSr, .OFFICIAL assigihb, bto., v/ simoM Am) ^ 

ANOTHSB. 

Mr. Justice Dickinsozt delivered the Judgment of 
the Court in this case, as follows : j 

This was a suit in equity, wherein the plaintiff— as 
oftcial assignee of one Louis Barber, an insolvent 
debtors-sought to have a mortgage- executed to the ' 
defendimti deJivered up to be cancelle d. The P rimary 
jr«d(n dMned Ikift it should be glTenmp, and the ds- 
tadanti haw appealed agaioBt hU Himor'a decree. 
On the hearing of the appeal, before Mr. Jwioe 
Thenr, Mr. Juetlee Ifilibrd, and myself* the fiKsts 
appeared to be aa follows : -Btrber, in 1SM» in eoa- 
templatimi of his marriage, made m >at t l en ien % aad 
theufai eovenantea with the daflmdants to pey them la 
sum of mmey within two veers. After his marriage 
he became enibarrasaed in Ms oireumstances, and, being 
unable to par apertion of the aaid money, exeooted a 
mortgageof land to the defendants asm security lor it 
He waa then in pirtneiahip with another penon, and 
the firm waa Indebted beyond all means m payment. 
Barber*! private pwiu e ity was, however, snffident to 
pay his Inaividtttl debts, but his private efibcta and 
the partBecship property together were not snfBelsnt 
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for uie Uquidation of his pertnenhip debta. Hie ap- 
peal was argued by the Attomey-Qeneral for i&M 



mppeUsnt, and by Mr. Blake for the respondent 

The Aittomey-Qeneral contended that the mortgage 
was not vttid under the Insolvent Act, Vlot., Xo. 17, 
a. 8, beeauee, thengh by the insolvency of the 
im Ifae partnetehtp prup e tty and the prlvatv 
properly or each of the partners psased to 
the assignee of the insolvent flrm, that 
neverlMses the aesipme held the partnerahki eflbcts 
intrust (at any rate m the Hist inatance), for the part- 
nerahip ereditora, and the private property of each 
member in trust for his partieiilar eraditors. That, as 
Barber had enough private property to pay his private 
debts, the OMatgage could not have the eflsct of pre- 
fomng the daisndants to any other of his private ere- 
ditora, and thst tineyhad a right ^ his private pro- 
perty In pr efe r euce to the creditors of the firm. He 
umd, iMk^, theft wlmi the mnrtjafs waa exeeMod 
Berber was not a diitmnd insolvent. He contrasted 
. thalaaguage of aeetlonaTand 8, and also observed on 
^tteTeettlonlO, and referred to dedsiona of this 
; Comtj whaeh UUd down that where « a word is 
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in the 7th muilua, 
I mmd ^kmokwrnm'* ebme in theMi, the intMtioa of the 
I Xiiopikiftwefetobetduiithttttfiniifledbytheirord 
Iteflolvmt iiihe 8th eomedihig different lo ^ aotiMlly 
I iiwoltent" fik ^ 7th« RTde r. Johnson, S Bbgle, 
t y, 8. atdly, Th et thaw ime etidenoe that he wee 
[ vrged by tb ei^pdUmte to exeoute ihe mortgige^ end 
' t i wte to re»h<id giten no pra te e n ce hy exeonting thnt 
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Mr. Bbke. ftir the nq^onJeate, Telbrred to the 

gfo nn di ^ appeely end eontended thnt the appellentt 

. und nosight lo wge the ftrit of the points taken by 

I Um AtteBBiey*<3enenil,es it was not stsied asa ground 

ef sppeeL He mireorer aigued that the word 

I** ineolYcnt" in the ath aeetion &onId bo oonstxned to 
■■Ben '* a' jeoenl inability to pay debts," Ke dted 
9mj on Ftftnmhipt S76 n. ; 1 PhiUtpS, Rep. U ; 
Biddlseeaae T. Bond* 4 Ad. and BL S36 ; and Bolton T. 
PnOer. i Boa. and PoL Si5. 
We hn?e eouidend this ease, and an of opioion— 

I let. i The* as Barber^s priyate p r op e rty and ahaie of 
Hm pavtnesahip assets were iuaflCBient to psy his 
pertoenhlp debts— te wee actuaUii insolvent. Wot 
tbonghhe had «iongh to pay hie pnTafes debts, yet as 
n Joint dM is a debt as well as one 
IrienBed .in reepeet of a separate liability, 
and as the separate eflbcts of a iobit de- 
fitndant may he taken in ezeontion npon a Joint Jodg- 
mentt therefore as Barber oonid not pay his joint 
MahOitiBa. he was elsartr nnable to pay his debt^ 

.We ate aboolMUn atai&Tw^ "lUoMB" 
In tie 8^ seetiott means a general inabiiUg le 
jMydMik Ifthe word •« insolvent." in tiM 8th section, 
nad die weids 'f astnally insolTeni" in the 6th clanse, 
wen the only phrases to be oontrasted, we jolght haTB 
baannfoniaionthattheone phrase was intended by 
Urn Legluatiiia to beaor a diffbrent oonstmotion from the 
other. 8yde ▼. Johneon» 2 Bing, N. 0. 776. Bat ae 
wa flai la tlM 9th seotiott eertain transaetions called 




iA the ptaMe ** rendered Insolrent" obyioosly means 
** noable to pay his debts." sad \% theiafore equivalent 
to the phrase ** mtoaliy insolvent" in the same 
aeotkm* eo that tKM II AM W diftrenoe of 
laagosge as enggeeted between the 6th and Sth see- 
tions; ss"bdng iasolventf' Is elearly mentioned in 
tSw 8th seotiott w something diArent from being made 
insolvent by this Coart's interpositioDt and as the case 
of a psteott being a^dedtted insolvent .is indioated 
in the 16th seotion by the words •* alter any order for 
the seqneetration of his estate hss been made"— we, 
therefore, and stem especially for the reasons assigned 
by Mr. Jestiee Theny in his Jndgment in Wood's In- 
scilven^, think that the word ** insolvent" in the 8th 
tion man now have pvt on it itt natnral inter- 
and be hereby decided to mean *» g eneral 
tofeaydebta." ' 

■JinWimflBlllJ iif opliiiun that, ahhongh an* 
llsr^e Boglieh BrndBnipt Aeta a / Nwahili irt pr^wmm 
must be ascertained by determining whether a trans- 
fer, delivery, &c., was made voluatarily, or in oonse- 
!iUenoe of fear, compulsion, pressure, or soliciuUon 
Crosby v. Crouch, 11 Bast, 261 ; Belcher v. Prittie, 10 
Ung. 408)— for, unless the transfer originated with 
_, the bankrupt, his fttfwwM caused bv a power he 
H-oould not resist could not be ffanMwd^ vet that 
U mortgage must he set aside, even if the defendan'ts 
I oanied or pressed Barber to execute it. For the words 
lof the 8th section are not aimilar to thoee in the 
IBoglish Aets sbont fraudulent preforence, or even 
^e<|aivalent to them. They do not contemplate the 
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'^inius of tlie~Gn!af6rot, BuTihe ^eet of Ihe transfer, . 

and as ths mortsage gtya the defendants a higher y in^ 

$ecuritff for their M>t tiuui was oonferred on any other . ^c^tp ^^ 

of Barbara privaU creditors, even if ther were his only ; 
^jreditors, the mortgage had the effect of preferring the 
defendants' to all his other private creditors. 

It is therefore nnneoeisary to enter upon the question 
whether the prirate creditors oould be satisfied from 
Barber's pritate assets in preference to his Joint cre- 
ditors. 

The decision of his Honor the Primary Judge is 
jftiBrmed with coats. 
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n« ttght Hoaoorable Sir J. 

na Right Hbooorable Sir 
W.H.Manle^ 



The Right Honourable Thomas 
Pemberton Leigh, 

The Right- Honoorable Sir 
Rdward Ryan. 

HuoRxs and Otkbbs . . Appellanto, and 

Hossmo and Others . . Respondents. 

JUDGMENT, 

^ appeal from fhe Supreme Court of New South 
wales. 

The Bight Honorable Thomas Pbxbbbton Leioh. 
-In this ease their lordships hare been assisted b j 
I Tery able Judgment of the Oourt below, 
md by an admirable argument at this 
^ix^ and they hare no doubt as to the advice 
hat it would be their duty to tender to her 

llie question is tSaosf^j thus : The testator made his 
rill in 1824, and that will contained a general devise 
)f all the residue of his'real estates in &vour of his son, 
Sdward Terry, and the heirs of his body. Tl^it will 
an apply only to the estates which the testator pos- 
essed at the time he made it. 

Sttbseqnentlj to the date of that will, and in 1835, 
le purchased a further real estate, and in 1836 he 
nade a codicil to his will ; and the only question to 
)e determinedis this — ^Whether the effect of that codicil 
vas to bring down the residuary clause contained in 
he will to the date of the codicil, as if it had been con- | 
ained in thb codicil, and not in the wiU. ' 

Now the rules of law which are applicable to this 
lubject have been conclusively settled by authority. 
1 will at the date of these instru^nents could pass 
>nly that which the testator had at the time ; and if 
di^fore he made a purchase of real estate afterwards, 
it became necessary for him to make a new testamen- 
tary disposition for the purpose of disposing of that 
ifter-acqnired estate. Hemightmake that new testa- ' 
nentary disposition either by a codicil directly applying: 
o it, or by a new will, or if the words contained in the 
)ld will were sufficiently extensive to include all that 
le possessed at the time of making the wil^ then the 
e-ezecution of the will was in truth a new will to all 
ntents and purposes ; and the clause contained in the 
>ld will was read as if it had been introduced into a 
lew will at the date of the codicil. 

^Die elfeot of this obviously was, and necessarily 
ras, to include in the residuary devise all that hie 
x)sseB8ed at the time when this new inairument was 
nade. 

A case occurred afterwards, a case of Atcherley v. 
Vernon, in which that principle wa^ carried to an ez- 
ent of the propriety of which ereat doubts have been, 
us it appears to us, reasonab^ entertained. For it 
vas there held that the effect of a codicil referring to 
m existing will was not merely to amount to a recog- 
dtion of that will in the state in which it existed, and 
vith the interpretation which it then bore, but 
hat the effect of it was to bring down 
he date of that will to the date of the 
iodicil, and therefore in truth not to recognise the 
existing instrument, but to create and introduce a new 
nstrnment. This rule, however, was perfectly well 
tstnblished by the case of Atcherley v. Yemen, and 
nras foUowed in many subsequent authorities. But the 
>rinciple on which it proceeded is this^-it was said 
ihe execauon of the codicil is a recognition, and is 
>qaivident to a republication of the will, and therefore 
jTon must read the residuary clause contained in the 
will as if it had been contained in the codicil, just as if 
there liad been a re-publication in the more ordinary 
ronn'-=A.n)-pnbUcation by a re-execution. 

rr. T_ 
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W€U, tiua, whether nasonable' or not, was at all 
Tents not open, perhapp, to any great objection, where 
here was nothing in the codicil itself which was incon- 
istent with that construction ; but if the codicil itself 
jontained a residoary disposition, and if the residuary 
lisposition conuined in the codicU was confined to 
he same property, which was disposed of by the will, 
n other words, was confined to the property which the 
estator possessed at the date of his will, it was ouite 
mpossible that you could impute to the testator a pre- 
umed intention which his declared intention in the 
he codicd e^ressly contradicted. You coald not 
ead the clause in the old wUl, as contained in the 
»dicil, rf you found in that very codicil a clause 
^ectly inconsistent with that interpretation. But 
h<^ was really the case, and th^ whole case of Bowes 
'. Bowes. , It was considered by Lord Eenyon a per- 
eoUy clear case. In that case, the testator reciting 
he devise, having made by his will a general devise of 
lis real estates, afterwards purchased considerable 
•ther real estates, and made a codicU, and by that 
odicd recitmg that he had by his wiU devised 
.U his real estates to two trustees, he revoked that 
levise and gave all his said estates to two new trus- 
ees ; and it seems certainly to h«ve been very diffi- 
ult to contend that, under such circumstances, you 
ould introduce into the codicil an intention to dispose 
lot of those estates, which, by the codioU, he de- 
lared his mtention of disposing of, but to dispose of 
hose estates which were not included in the will, and 
herefore by the express language of the oodicil, were 
ixcluded from the codicil. 

Bowes «. Bowes was followed by Moneypenny n. 
Bnstow^ and by Hoghq v. Turner j and tho»© owes 
do not carry the pHncipTeTurther. 'The case of TOlm 
^' Haggitt, which was referred to in the ar 
^ument, is not in the least degree inconsistent 
m principle with those authorities. The caw of Hulme 
^•.Haggitt was just this :— A testator made a will, con- 
taining a general devise of all his real estate^ ; he after- 
wards purchased other real estates, some of which were 
conveyed to him before the date of his codicil, and 
Jthers, of which he had contracted for, but which had 
lot been conveyed. Those hat estates, however, were 
^n equity as much his property as those Yi''hich had 
jeen legally conveyed to him. He then made a codicil 
3y which he devised, CTpressly, the estates which had 
3een conveyed to him, and he expressly ratified and 
jonfirmed in all other respects his will. It was there- 
fore a case in which there was a clear declaratioii» 
iccording to the principles established by Atcherley v. 
Vernon, that the will was to be read with 
:he residuary clause as applying to the time 
It which that j:odicil was made, and not 
jonfined to the time at which the will was made : and 
he only question was whether, because the testator 
lad made a devise of two of the estates expressly, you 
sould therefore infer that he did not intend to devise 
inder the residuary clause, those estates which but 
or the previous devises would clearly have been in- 
cluded. 

^ The question, therefore, really in these cases is 
imply this :— Does, or does not, the codicil, the eflfect 
)f which is supposed to have the effect of extending 
he operation of the will by its language exclude that 
nterpretation ? Is there, or is there not, contained in 
he codicil a declaration that the property with which 
he testator is intending to deal is the same property 
vith which he had dealt by his will ? that Jie intends 
»nly to alter the objects of its destination and in no de- 
cree to affect its subject? 
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Xow, applying those prinoiples to this case, with ' . ^ 

;Tie exception of two points which were taken in the -- «•.. . - 

f ery ingenious argument of Mr. Palmer, and to which 

shall afterwards advert, tae case is infiniteljr stronger, 

I it appears to their lordships, than any one oi the j * 

iiuthorities which have hitherto been decided ; X mean ^ 
'ipon this point whether there is or is not a clear con- t 
ixiement, by the codicil, of the residuary claiiae, to the 

states which were devised by the will* ) 

No^, the original will devised to the son certain 
particular estates ''and all and singular other my 
inessuages, farms, land, and hereditaments of every 
leacription not hereinbefore disposed of by me to my 
\aid son Edward Terry and the heirs of his body for 
iver." He afterwards, by the second codicil to his 
Orill on*the Ist February, 1834, revoked these devises 
^ fkvpnr of his son, and instead of giving them to his 
^lonf cold to the heirs of his body he directed *' that 
^hof should be held in trust for his son for his natural 
'^ife^ '«bid after^he decease of his son if he should leave 
tav^^ issue for the use of the heirs of his son ; and 
if tKe said Edward Terry should die without leaving 
lawful issue, then upon trust to convey the same 
estates to the right heirs of the diaid Samud Terry." 

.It 28 plain, therefore, that in this codicil the only 
|d]^poattion which was made was of the property which 
^d already- by the will been given to the son. At 
^hia ^ate, no subsequent purchase had, we believe, 
pe^ 'ihade ; at all events, no piyrchase had been 
W^ of that property, which is at present in question, 
in this case. 

■ So that at the date of this last«odicil, on the ffth of 
l^ty, 1836, his property stood thus limited— all the 
estates which he was possessed of at the time of making 
Ids will, with the exception of certain portions which 
liad been devised awav to other persons, were limited 

to his son for life, with remainder to his son's children* 
fni. if the son's children should die without issue, 
$hen th^y were to be conveyed, there was anexe« 
ry devise, to the right heirs of S.amuel Terry the 

^tator. 

Wen, now, on the 5th July, 1836, he makes the 
„jdicil upon which the present question arises ; and 
Vhe qiiestwrn befaig whether this codicil can authorize 
WCburt to reiSl the devise contained in the will 
te .a general devise of all his real estates existing 
It. 'the time of the codicU, must of course 
epend upon the terms in which that codicil is framed. 
QTo^, in the first pUce it begins, " I. Samuel Terry, dp 
'hereby revoke so much of my will and the codicU 
thereto as relaies to the undermentioned estates and 
property."' He is therefore applying this codicil to 
alter dispositions which he has aheady made of pro- 
perty passed by preceding testamentary instruments. 
And he first makes an alteration in certain property, 
which had been bequeathed we think to his daughter 
(Mrs. Hosking), and then he goes on in these terms : 
«• And whereas by my said will or codicil, or one of 
them, I did give and bequeath all my real estate (not 
specifically otherwise disposed of) to the ^stees 
, therein named, upon trust for my said son Edwsid 
Terry for life, and at his decease to the heurs of ms 
body, if any, and, failing his issue, to my own nght 
heirs ; now I hereby revoke and annul such part of my 
said bequest, as relatee to^ mv own ttght heirs, and 
I do hereby give, Sevise, and Vqueslth the same re^ 
estate in the event of my seid son* death without 
issue/* to cerUin persons wham he names. 

Now, how is it possible upon this codicfl, whicH 
contains even no clause ratifidng or contening tne 
^ wUL which, m the outset, is expressly confined to the 
ill purpose explained, ef revoking and altermg dispo- 
»| iitiotts already made, which in the disposiuve part of 
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1TO« Clause rereri Expressly to the estates dreadytWS— 
vised, which leaves nnaHected the earlier dispositions 
of that estate, and akers only the ultimate contSngent 
remainder or executory devise in favour of the nght 
heirs of the testator himeelf— how is it poBslble. 
contingently with that clause, to say thjrt 
the testator intended, by the execution of this initru- 
mcnt, not to do that which he has expressly said that 
hemtended to do, but to^ do something perfectly dif- 
tCTent from it, and to devise estates which at the time 
of making the wUI he had no power to devise, and 
which by the very terms asd the express language of 
this instrument are exduded from Ae operation of 
the instrument itself J It was hardly attempted to be 
implied, indeed it could not be contended to imply by th» 
most mgenious counsel with any success, that this 
case differed in any respect from Bowes v. Bowes, and 
the subsequent authorities, unless it could be distin- 
guished on one of those two grounds. It was said 
■rst, the testator cannot mean here the same real 
estates which he h«8 devised by the will, because he ha» 
alreadyalteredthedispositionof those realestates, hehas 
destroyed the identity by excepting out of that resb- 
duary clause a certain portion which is given to qjther 
persons. Now that argument wonld not have much 
weight even if it were founded in ftict ; for the questiaa* 
and the only question is this— does the codicil confib* 
Itself to the dealing with the residuary dispositton of 
the property which was contained in the will, or does 
it operate to extend the language of the will so as to 
include after- acquired property ? In fact, however^ H 
appears there is no foundation, as far as we caa per* 
ceive in the evidence, for the observation which wss 
made by the learned Judge in the Court beIow» ,imd 
which therefore naturally led Mr. Palmer to assome 
that that fact existed. 

Bat then it is said in this case the testator by his 
will has shewn that he supposed he could by his will 
dispose of other property than that whidi he possessed 
at the date of it; for that by the first disposatiQa in 
this will he has given not only all the property which 
he possessed in the town of Sydney, but also ^ all the al- 
lotments of ground which I shall be possessed of or 
entitled to at the time of my decease." And it is said . 
that those words have been held to include, in their 
natural interpretation, a gift not only of what the tea- 
Utor should have, of that which then belonged to him, 
but they have been held to extend to pioperty which ^ 
he might afterwards acquire, and though they could T 
not of course operate, by immediate devise, upon this • 
estates after-acquired, still they might be sufficient to ^ 
raise a case of election. But the difficulty here is this ; 
—assuming that to be so, and that the testator supo 
posed he could , by words properly adapted to the purpose, 
dispose of after-acquired estates, he has shewa no such 
purpose in the residuary clause, he has not given or 
affected to ^ve any property which he should after- 
wards acquire, he has siven 'expressly the property 
which he then had ; and by his codicil he has confined 
the dispositions which are thereby made to the pro- ^ \ 
perty which he had disposed of by his will, in other | 
words, the property whidi he possessed at the time he 
made it. 

Their Lordships, therefore, are clearly of opinion 
that the learned Judge in the Court below has taken a * 
perfectly conrect view of the law applicable to this sub- 
ject, — that the arguments, however ingenious^ at first 
sight undoubtedly they had considerable weight wIiJl • \ 
the Court, more perhaps than, upon investigation, they. / i 
can be found Justly to possess, — ^at notwithstanding'^ i 
those ingenious arguments, the judgment ( 
below must be affirmed ; and there being no ground 
fot this appeal, of course the affirmance must be -mik 
costs. - , "■' 

^ Oounsd i^NT the appeOuts^Mr. Boundell Palmer, 
Q.C., and Mr. DieidxMOn. .Counsel for the respon* 



I 



» I 



V 



I 
f 



In Eqxjitt. 



^^^~ 






^BFOBX the Primary Judge. 

PXA.OOCK y. HANSON. 

Ifr. Justice Thbb&t (Primary Judge) deliyered the 
foUowing judgment in this case : 

There la no slight difficulty in detenniniBg the rights 
of the parties in thia suit 'on account of their complir 
^ted oealings— and the insolvencies affecting the 
estates pf some pf them. As the most conyenient and 
intelligent mode of coming to a correct decision, I pro-< 
pose to point out and deduce the plaintiff's tide to the 
tmdiyided third part of the land m question, and then 
to consider in what way and to what extent that titie 
is impugned by the seycral conyeyanoes and assur- 
ances from Gannon ancl Mr. Clark Irylog, the assignee 
<^ Gannon's eaUte, to the defendant, or rather to her 
husband, £rom whom she deriyes her title as deyisea. 
One thing is quite clear — ^that prior to May, 1844, 
Peacock, Gannon, and Hanson were each entitled to 
one undiyided part of the land in dispute, consisting 
«rf seyenteen acres, whereof Peacock's Uurd part is now 
in question. 

At that date (May, 1844) the plaintiff Peacock mort- 
gagedhis third part in fee to Gannon, to secure Gannon 
against his liability on certain promigsory notes, which 
he, Gannon, had endorsed, or otherwise made himself 
liable for, for Peacock's benefit. In February, 1845, 
while the aboye mentioned notes were still due, Gan- 
non's estate was sequestrated, and yested in Mr. Olark 
Irving, as official assignee. And in April follow- 
ing the notes being still unpaid, Peacock 
released to Mr. Clark Irying his equity 
of redemption in his undiyided third part of the land, 
and so diyested himself of all interest m it. Ho weyer, 
in Jttly, 1850, Clark LrTing oonye^ed to Gannon, 
** Alltne real estate whatsoever of him the insolyent 
Gannon then rem^jning yested in him the said dark 
frying." If, therefore, the undiyided third part now 
in question was at the date of tiiat deed; namely in 
July 1850, vested in Clark Irving, it certainly 
passed from Irying to Gannon, and conse- 
quently it passed again to. the present plaintiff, 
Dy the conveyance of January, 1855, from Gannon to 
hun. 

Now it will presentiy appear that by the indenture of \ 
December, 1846, between Irving,^ Gannon, and Hanson, 
at a time when the equity of redemption in all the ^ee- 
Ihirds, that is in the whole land, was yested in Irving, 
he (Irving) having in terms conveyed such whole 
equity to Hanson. If, therefore, the whole equity did 

SIS8 by that conveyance to Hanson, then it would 
How that the subsequent conveyance from 
Irving to Gannon of ul his (Gannon's) real 
estate still yested in Irving as assignee 
did not inclnde this third part of Peacock's, 
ibr it must haye been already conveyed to Hamson by 
tiie deed of December, 1846. It is tiierefore necessary 
to inquire into Hanson's title. 

It appeared that in 1848 Gannon agreed with Han- 
son to purchase his undivided third share, and as se- 
cnrity for the payment of the purchase money agreed 
to mortgage to Hanson as well his own one-third as 
the third share then purchased. At the date of that 
agreement Gkumon had no interest in Peacock's third 
ahare, and so could not haye contracted to mortgage 
it to Hanson. Howeyer the mortgage 
to Hanson was not executed imtil October, 
1844, at which date Peacock's third was mortgi«ed to 
Oannon. The mortgage from' Gannon to Hanson 
of October, 1844, presents this inconsistency, tiiat it 
recites the . sgreement of 1843, and sets forth that the ' 
seeurity then given was in pursuance of that agreement, 
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'wMch agreement was in respect of two- thirds of the 
land omy; nerertheless in words it conveys the 
whole—" all those 17 acDes," which constiiuted the 
whole. As the obvious object and intention of this 
last-mentioned deed was to give efifoct to the agree- 
ment recited in it, it appears to me that it was not 
the intention of the parties to that deed 
that more shonid pass than tne two-thirds, consisting 
of the two shares of Ghinnon and Hanson respectively. 
Oannon, the mortgagee, was only mortgagee of Pea*> 
cock's third. Ha contracted only to oonvey the two 
other thirds, and he recites that contract. Peacock's 
Aird was liable to redemption by him on payment of 
the promissory notes which were the only considera- 
tion given bj Qannon to him. Yet no trace of snch 
liabiHty to redemption is to be seen in the mortgage to 
Hanson. Hanson, moreover, gave no additional con- 
sideration for the supposed additional security. I 
therefore think that by the mortgage of 1844 only 
two-thirds passed to Hanson. 

In December^ 1846, Irving conveyed the equity of 
redemption in the whole 17 acres to Hanson, he hav. 
ing at that time the eq\uty of redemption in the 
the whole ; but I think that conveyance must be in- 
tespreted with reference to the mortgage from Gannon 
to Hanson. It was not intended to give Hanson more 
in extent than he already had. In £M^t, Irving, who 
was a mere trustee, had no right to give 
more. He may possibly have intended to 
convey the whole, because the who? 
was in terms conveyed in the mortgage, but that wi 
«t mistake, for the parcels formed but two-thirds, ar ' 
did not comprise the whole. Much stress waslai 
by the defendant's counsel on the £Sact that Peaooc 
did not pay any of the promissory notes to secure pai 
ment of which his share was mortgaged to Gannoii 
It is true there is no evidence of them being paid b 
liim or anybody else. Hanson did not certainly pa 
them, and I do not consider that he has any right \ 
enquire who did pay them, or whether they wer 
paid or not ? He received all that he bargained fo] 
which was all to which he was entitled. The preaer 
defendant takes by devise of her husband, and cons^ 
qnently as his devisee, is subject to the sam 
equities. As to the merits on either side, they ai 

Setty equal — or indeed it would be diffioult t 
icover much merit on either side. The Peaooc 
plaintiff never was in a position to redeem, by no 
naving paid the notes for.which the land was pledged 
On the other hand Hanson claims, by virtue of a con 
▼ejance of an equity of redemption in land, neve 
properly pledged to them, and for which he paid nt 
•consideration. The case altogether presents tomj 
mind this aspect. Peacock obtains, through Gannon'i 
conveyance from Clark Irving, the bare legal estate 
and, discovering a blot in the title of Hanson, he pur« 
sues it, and prevails, by the mere force of the title thui 
acquired. On the whole of these deeds and dealings 
I arrive at the conclusion that the plaintiff is entitled 
to a decree for a partition, and an account as prayed. 

Kr. Blake enquired if his Honor had considered th^ 
f>oint that the plaintiff's remedy was by an action oi 
^ectment ? 

His Honor said yes ! But the bill prayed for a par- 
tition, and that could not be obtained by an action at 
iaw. 
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IfoST V. OSBOBNE. ' ^' 

*]7bi8 case wae in part heard on two previous days, and 
tlie argnment vas- resumed this morning;. It was a 
sqiZAtting ease : tbe parties being squatters npon adjoin- 
ing runs in the Murrambidgee district. The plaintiff 
bironght • an aotion of trespatts. The defendant pleaded 
several pleas': — ^riz., not guilty ; that the land in ques- 
tioTi was not the property of the plaintiff; that it was 
part of the waste lands of the colony, which it was un- 
latvfal to occupy without a grant from the Crown — which 
fhe plaintiff bad not ; that it was the freehold of the 
Qaeen, and that defendant entered with her Mi^esty's 
lioenae. The jury returned a verdict for the defendant. 
The Attorney-General and Mr. Isaacs appeared in 
support of the motion ; Mr. Blake and Mr. Wise in SB|r- 
port of the verdict. . '" " 

The evidenoe of boundary was veiy complicated. The 
prominent outlines were two creeps,' one named the 
Yellow Greek, and the other the Jerra Jerra Creek. 
The defendant claimed to occupy 'as far as the othe' 
oreek, which the plaintiff endeavoured to show was a 
consideraUe iray inside his run. A witness named Burk, • 
wbo was the first occupant of a run adjoining the plain- 
tiflf, both being respectively first occupants, stated that 
it was agreed at that time between them that the Tellow 
Greek should be their boundary, and the plaintiff had 
remained in occupation since. The witness sold his 
station, but he saw since and recently the plaintiffs 
eattle upon the place in dispute. This witness's con- 
tract when transferring his run, and a letter of his, were 
produced aqd appeared to point out the boundary, rather 
acoovding to the limits asserted by the defendant, than 
those of the plaintiff; the plaintiff stated the agreement 
between him and the last witness was to make the Yellow 
Greek the boundaiy, and said it was always since the 
boundary of his run ; the defendant's. sheep crossed this 
boundary, and defendant persisted in keeping them there, 
which had the effect of scattering plaintiffs cattle, in-' 
olnding about 200 daiiycows: he lost by this trespass 
about X400 or £bOO. On cross-examination he admitted 
a dispute with another squatter as to another boundary 
of his run, and it appeared on the map put in by him as 
evidence, that the surveyor marked the place in dispute 
as adjudged to hU adversary in that litigation ; it farther 
appeared that the plaintiff himself kept about 500 sheep 
and his father kept some also ; the effect of the trespass 
by thQ defendsnt's sheep being asserted to be the dis- 
persion of the cattle on account of the dislike of cattle 
to ffraze the some run as sheep. As to the issue of not 
being in legal occupation, the plaintiff stated he had 
a lease but did not produce it upon notice ; whence 
it was BuggeMed that his lease did not cover the place 
in dispute. The plaintiff had also thirteen licenses in 
his own name which he offered to produce, but his 
offer was not accepted, as the notice was for him to 
liceases to himself and his partner; but it was contended 
that the licenses were to the plaintiff, and the partner 
came in under a contract between themselves. The 
licenses were not, however, produced in evidence for the 
plaintiff. 

On the other side several witnesses were called, among 
whom was the defendant, gave evidence which coo- 
flicted strongly with that on' the other side, in regard to 
tbe boundaries of the plaintiffs station. In the course 
of defendant's case the plaintiff was called upon to pro- 
duce his lease (notice having been given) and in coase- 
qneneeof its non-production, defendant's counsel called 
Mr.Nsylor, of the Crown lands office to produce the copy 
of the lease renjfstered in the office; as, however, it 
appeared that the witness had not eiCamined the copy 
frith the original it was rejected, on ' the objection of 
plaintiff's counsel, several other documents, afforiiog 
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tendered, aa'd njeoted >s being rtt ialeraUat, The 
Qaittte uoDtaiiiiag odiertisement of the grsnl to plnin- ^ y- ^ 

tiff >BB ilwi oSWred, bat rejected on Ihp ■ntbori^ of the f/ /T (3 

use of the King c. HoU, 6 Term Rep. eited by pUintiff'a 

Stfl IW11D<:el. 

HisHonor direeled the jar; to find for the plaintiff on 
some or theiatues. 

The gronnds of the prewot maUoD ware that the ver- 
dict Tu against oridenire ; that it iraa contrar; to the 
direc'ion of the learned jadge, and failed to do inbstan- 
tial jastice between the partjea ; that it waa given bjr 
and ia conssqaence of error and miii^ppreheQSion on the 
pari (if (he jiirj. and iroH against law. 

The subject of the argument wai mainly aa to vhetlier 
id there waa anfficient eiidence to support the verdict. 
.It The Court refused to grant a new trial. The erideDoe 
:ha aeemed to them to preponderate in bTOtir of the plun- 
r. I (iff, but at (he aante time there ■mtA soma evidence oa., 
eotlthe siJe of the defendant, and it was not cleii the jniy 
^e Ifaad found a wrong Tsrdict. 
hie I 
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Sirmras in BANd^. 
(Before the fall Conrt.) 

'spall v. Tks UAaiSTHATES OF FENIUTHr 

This was a rale nui for " a prohibitioa " to set^side 
a conviction by the Penrith Bench ander the 10th sec- 
tion of the last Master and Servant's Act, as having 
been made withoat legal jarisdiotion. 

Mr. Blake appeared in sapport of the role, and the. 
Solicitor'General shewed cause. < 

The facts were these — Plaintiff ai|d hia sons had 
in November, 1856, agreed to serve one Dawson, bat; 
shortly after wards it was foand that the tons were not' 
capable of doing the work for which they had been hired, 
and Dawson dismissed the family. At the time of the 
engagement and of the alleged breach of it^ the Masters 
and Servants' Act of 1854 was in force, but it expired at 
the end of 1856. After the passing of the Act of last 
session Spall sued Dawson under it for his wages, and 
saooeeded ; and. the magistrates acting upon the same 
statute cancelled the agreement. This was the convic- 
tion complained of, and the questions for determination 
were Arst, whether the statute Itnd section in question 
eould have a retrospeetive operation, or whether by the 
terms of the 2nd section such operation was limited to a 
oontrol over engagements which bad been made since 
the passing of the Aot. Secondly, whether thera could 
be any jarisdiotion to annul the agreement when, as 
Spall's services had been dispensed with by Dawson 
himself, there bad been no real breach. Thirdly, 
whether the applicant was estopped by having binisdf 
saed for wages under the Aet as servant, and by his 
breach of agreement (by incapacity) being a eontinnous 
one* The case, however, tamed wholly upon the first 
of these points. 

The Coort held that the jarisdiotion was prospective 
only, and that the prohibition most go. 

waans asd ahothbk v. wzlluics and OTHsais. 

This was a demurrer to a deolaratioB upon an alleged 
guarantee by a deceased person, of whom the defendants 
were the exeeators. The doeoment relied upon was in 
these words, ** I will ftumish Mr. Hardy with funds for 
the purchase of steam-engine and maobineiy for a ftoar 
mill on bis suiting himself with the same and notifying 
the purchase ta me." This the deolaraition. averred 
was given te Hardy for the purpose of being shewn to 
plaintiff's, that on the strength ef it they had sent to 
Eoglasd for the engine, &o., and had gone to' great ex- 
pense; that the faet of their having agreed to do this 
had « been notified %o the testator; and that although 
they (the plaintiffs) had performed idl conditions en- 
titling them to payment^ they had not been paid. The 
question raised by the ' demurrer was, substantially, 
wJEiether there was here any privitrjF of oontraet and 
' breach made out as Between plaintiffli and the testator, 
which would give the former a cause of action. There 
WHS also a demurrer to the ordinary eounts for money 
"ptyable" by testator in his lifetime, which involved 
vartuaUy the same principle. 

The Solicitor-Qeneral and Mr. Moymott appeared in 
support of the demurrer, and Mr. Wise a»d Mr. Stephen 
in support of the declaration.- 

Their Hondre upheld the deelaration. 
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ioi| for a oew triat 
•General appeared io the 
r. Martin in sapport of the Yerdiet, 
which was one for Atlse imprisonment, was 
tried by a oommon jnrr, in December, 18d6, and a 
rerdiot retaraed for the plaintiif. The fiusts of the case 
were briefly as follows. The defendant, the Inspector. 
General of Police, had some information given him, that 
a person named O'Neal had stolen some cattle flrom one 
Clancy, and the defendant thereupon gave ofders that 
two detectives should go and take up a man who should 
be pointed out to them. The detectives went with Glan<v 
and found the plaintiif, a butcher, at bis slaughter, 
house, and told him he must come up with them to the 
Police Office, the defendant, on the plaintiff being 
brought to the Police Office, and being asked by the 
detective what he should do with him, erdered him to be 
locked up. This order was carried our, and the plaintiff 
sfter being imprisoned for half an hour was disehaiged 
on bail. 

The grounds moved upon were\hat the verdict was 
sgsinst evidence, and aguost the weight of evidence ; 
that the ehsrge of the learned judge was wrong in ruliog 
that under the circumstances of the case trespass could 
be maintained, and that it was not necessary to allege or 
prove malice, or want of reasonable and probable cause, 
and that the act complained of was not done by the defen- 
dant in the execution of his duty in respect to any 
matter within jurisdiction, and therefore not within the 
11 and Id Vic, c 44, s. 1. And that it was erroneously 
left open to the jury to find for the plaintiff even if he 
wa^ actually in custody when the constable asked the 
defendant if he should lock the plaintiff up; also that it 
was a misdirection, telling the jury that the defendant, 
as a justice of the peace, could not, except on sworn in- 
formation, give the directions to the constable wbich 
were proved at the trial, and that he ought to have 
issued a summons without sworn information, or a 
warrant with such information, when it was proved and 
not denied that the defendant was not infoimed and did 
not know who in particular was chaived with the felony. 

Their Honors held that they oomd not disturb the 
vehiiot without encroaching upon the province of the 
jury whose duty it was to decide on the facts of the 
case. Upon the point whether the plaintiff was 
arrested at the slaughter-house or at the 
Police Office, there was evidence on both sides, and a^ 
the jury had found that it took place at the Police 
Office, it was not for the Court to say that it took place 
at the slaughter-house. They were also of opinion that 
allegations of the defendant's having acted maliciously 
and without reasonable and probable cause, were not 
necessary in an action of trespass. On the authority of 
Morgan 0. flughe.«, 3, T.B. 226, they were of opinion 
that the defendant acted without jurisdiction, inasmuch 
as a magistrate has no jurisdiction till he has informa- 
tion o I date before him, without which he cannot issue 
either a pummons or a warrant Their Honors intimated 
an opinion that thoush it might be a hard case for the 
defendant, yet the plaintiff had, no doubt, legally suf- 
fered a loss by, and he had a perfect right to seek its 
redress, and they did not think the damages by any 
means excessive. 



This was an appeal from the decision of a judge in 
Chambers. The plaintifr, an tinoertifloated insolvent, 
Iveaght an action against the defendants, auctioneers, for 
th« price x>f goods sold for him by auction. The de- 
fendants disclaimed all interest in the price of the goods, 
l)ut wished to be protected from a second action for the 
same matter by the assignees of the insolvent estate of 
the plaintiff. The 115th section of the Common Law 
Procedure Act prescribes, that before the insolvency of 
H plaintiff is pleaded the defendant Bhall call upon the 
assignees, by a judge's summons, to elect either to con- 
Hane the action for the benefit of the creditors and give 
seeurity for costs, or to deeline to eontinne it; and the 
defendants, in case of the refdsal or neglect of the 
assignees, shall ^en be aft tibertj to ^ead 
the insolvency. A judge's summons was aeoord- 
in^ly taken out on the assumption that 
this section applied to the present case, 
or at all events for greater eautiou. The assignees, 
however, refused to elect, and it was argned on their 
behalf, that the lldth section applied only to actions and 
oauses of action in existence before the sequestration in 
insolvency, and did not apply to this case in which tlie 
cause of action accrued subsequently to the sequestra- 
tion of the plaintiff's estate. His Honor decided against 
the proceeding by summons, and dismissed it with costs ; 
Int intimated in his judgment that the point involved 
in the case was one of some iiioety and importance and 
one which was new, and wh'oh it was desirable to refer 
to the Court then sitting in Banco. Upon an appeal 
firom this decision the present motion proceeded.* 

Mr. Butler supported the appeal ; Mr. Martin sup- 
iported the dedsion ; Mr. Dalley appeared for the plaintiff. 
At a subsequent stage, Mr. Butler objected to Mr. 
Dalley's being heard on behalf of the plaintiff^ lest he 
ahonld be entitled to coats ; whereas thig was a {Hrooeed- 
ing between other parties interlocution in whioh the 
plaintiff had no right to i^pear. Their Honors ruled 
that the plaintiff had not a right to be heard en this 
motion, and need not have appeared. 

It was argued in support of the appeal, that the daa- 
tintion between actions* before and those after sequestra- 
tion was abolished by the Colonial Insolvency Act. The 
03rd section of that act vested both kinds ~ of actions 
equally in the assignees, and the 13th section spocifled 
that where a crediior paid a debt to an insolvent with 
•knowledge of the insolvenoy, he was liable to pay the 
debt over again to the assignees. As the law could not 
have contemplated a double liability, the distinction be- 
tween prior and subsequent action must have been 
abolished by this act. Again, whethw aboliohed or not 
the distinction did not apply in this case. The 
distinction, even if it still existed, was based 
4ipon the assumption that the insolvent was acting as : 
'the agent of the assignees in actions subsequent to the 
sequestration, until the contrary appeared by the inter- 
lerence of the assignees. , But in this case the assignees 
had interfered. Besides several matters affecting the 
defendants with knowledge of the plaintiff's insolvency, 
the assignees had declined to elect to continue or neglect 
wto continue the action, and snch reftisal was tantamount 
to declining to acknowledge the agency of the insolvent. 
They had thus put the defendants in a position to plead 
the insolvency with the addition of their interference, 
whioh was a good plea; but under the 115th section 
. above referred to insolvency could not be pleaded without 
a judge's summons, which summons, therefore, was a 
regular proceeding and should not have been dismissed. 
A^aio, even if the 115th section did not apply, the sum- 
jfuons should have been allowed to take effect, because 
the judge in the exercise of bis jurisdiction in Chambers 
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- ought not to have allowed the defendants to be driven 
to a course of pleading which might have the effect of 
SM><npelling them to paj the same debt twice over. On 
the other iude it was contended that if the defendants 
^id not proceed under the 115th section there was 
nothing to sustain the summons they had taken out. 
But that section did not apply to the present case. The 
terms of it were as to continuing an action, which im- 
plied an action already commenced, when the sequestra- 
tion vested the property ia the assignees. Again, the 
flection spel^e of pleading insolvency in hxr ; but accord- 
ing to an authority now cited insolvency alone could 
not be pleaded in bar to an action after sequestration, 
and would not be a good plea without alleging that the 
assignees had in^erferod. Again, if the assignees had 
interfered tho plea of insolvency and their intei-ferebce 
was enough without the tid of a judge's summons, and 
fio the section of the Common Law Proceedure Act did 
BO'^^ apply. 

Tbeii- Honors upheld the decision in Chamber's. Though 
the point taken in the objection to the summons was not 
very distinct nor easily comprehended at fir^t, it was a 
good point. The section of the Common Law Procedure 
Act did not toudi actions accruing after sequestration, 
for according to that section the hci of insolvency was 
te be pleadf d, and each plea was, in point of fact, an 
finswer to act ons accruing befox*e sequestration. But in 
...^ffd^er^jo^brinj; the present case under the section, the 
fact of insolvency alone was not sufficient ; but two fkets 
must concur, namely, insolveney imd the interference 
of the assignees. It was not easy to see why every 
J right of action should not be oomprehended under the 
same rule, hut the legislature had drawn this distinction 
by the terms employed in the 115ih section of the Act 
Aa to tb>^ question of costs, this being sn appeal firom 
the decision of a judge, it was onde at the risk of the 

* party appealing, and he should p*y the costs of the pre- 
sent motion on the appeal. But as to the proceedings 
in Chambers, the judge ought not to have dismissed the 
summons with costs in a case of this nature. The 

. judge's order as to costs in Chambers should therefore 
. be set aside; and each {>arty in that respect should pay 
. his own costs. 

MURPHY V, O'OOirNOR. 

This was an appUcataon for an injunction to restrain 
certain magistrates from enforcing their decision 
as to the ejectment, of the present applicant, 
Murphy, from premises ocoapied by him from the 
present defendant, O'Connor. Murphy held under n 
written agreement at the rate of £1 a-week, 
during O'Connor's own term, or until he (O'Connor) 
would determine to take back the premises. On the 
application of O'Connor, Murphy refused to deliver up 
possession, and the magistrates thereupon decided upon 
ejecting him as a tenant at will. It was now contended 

• ifhat the terms of the agreement at a certain rate weeklx 
made a continuous occupation in the nature of a yearU 

, tenancy ; again, that the holding oould not be a tenanex 
. «t will since it was not terminable at the will of botl 
•l^irties mutually, but only at the will of the lessor. 

Their Honors reserved judgment 

^ - . ^ HOLBOYD V. PARKESk 

i I rn«H 4„ fir ^'°^^^T delivered tbe judgment oC the 
*' Court jn this case as follows:— 
This case was tried before the 




«e«th of Ju«e last ; when a verdict was found for 



Chief Justice in the 
J - J, ^. ' — — — ■^-«-^««ct was found for thA 

defendant The ^Uon wa* for two publicS. eUtged 
as libels, oontawed in the Empire newpaper (of irhJch I 
the defendant was editor and propriStoV), \m com- ' 
led ofas reflecting upon the ilainUff inditldHallT 
M a member of the Legislafnrjt!. - 



r 



t 



e 



i 



\ 



\ 



. T¥He deelftration oontaioed two counts, which are f^Uy 
,set out in the Empire of the 23rd June ; so that we need 
not now do more than refer t j that paper for them. 
There were three pleas to the declaration ; of which the 
general issue is the only one now in question. At the 
trial very little was said as to the second count, which 
contained matter more equivocal in character than that 
set out in the first ; and it seemed, from the observa- 
tions made by the leatned counsel, that both sides 
agreed that the defendant ought to have a verdict on the 
first, unless in the opinion of the juiy corruption was 
imputed to the plaintiff, by the publication complained 
of in tliat count. That queation, accordingly, may pro- 
bably have mainly engrossed the minds of the jury, when 
iindhag tot the defendant. A motion was made for a 
new trial, last term, by Mr. Broadhurst and Mr. Pnpg 
for the plaintiff. That motion was opposed by Mr. ^ 
Wise on behalf of the defendant, and the ease was 
elaborately argued, and the following oases were cited 
and observed upon. 

Parmiter v, Coupland, 6 M. and W., 105 ; Goldstein v. 
Foss, 2 Y. and J., 158 ; Baylis v. Lawrence, 11 Ad. and 
£1., 920 ; Gathereole v. Myall, 15 M. and W., 334; Cook 
V. Wild, 24 Law J. Q.B. 3G7; Goxfaead v. Hichards, 2 
C.B., 669 ; Blagg v. Start, 10 Q.B. 809 and 908; Heame 
V. Stowell, 12 Ad. and £1. 781; Toson v. Kvans, Ibid, 
73d ; Wright v. Woodgate, 2 CM. and B., 573 ; Reeve r. 
Tempiar, 2 Jurist, 1)7 ; Harwood v. Astley, 1 K.B., 53 ; 
ai$d[ Broom's maxims 984. * 

We have considered this ease, and the arguments 
urged ; and have perused the eased cited, and also some 
other authorities ; and we think that there ought to be a 
new trial. - 

The question before the juiy was, whether the 
defendant had, without legal justiflcatioa or ezeuse (or, 
in the legal sense, maliciously), pubUshed of the plain- 
tiff the words set out in the declaration, and whether 
those words were libellous or not ? Now, according to 
his Honor's report of his direction to the jury, he seems 
tQ liave instructed them that, if they considered the 
words complained of to reflect only oh the plaintiffs 
conduct in his public sharacter, the defendant as one of 
tlH pubKo had a right to publish those words, al though 
they ms yhave imputed corruption to the plain tiff , unless 
iI^thet7pinlon of the jury such an imputation was beyond 
the limits of fair remark on that conduct. 

The language set out in the first, count is obviously 
concerning the plaintiff only in his public character. 
With respect to a very ill-adviacd and censurable ex- 
pression, however, in the publication complained of in 
tho se c ond count, that expression taken by itself might 
be edisidered referable to the plaintiff's private reputa- 
tion. But, considering the drcumstanees under which, 
and the occasion whereon the whole matter was written, 
we should doubt whether it was not meant and under- 
stood to reflect, only, on the character and conduct of 
the plaintiff as a member of the Legislature. If we had 
to decide on the tacts, therefore, we might perhaps think 
that- it was unnecessary for the Chief Jusi ice, especially 
coniddeiing the course taken at tlie trial, to direct the 
jury's attention to -the distinction between libels- on 
public and private characters. But, as the question 
whether that expression referred to private chanMster or 
not, was one of fact, . the opinion of the jiaig ought, in 
strictness, to have beenJidcen upon iL«And, in reference 
tc tb^r point, they should have been instmoted that if 
tb'V Kiought the expression'^eferredio private character, 

iit -' <t Ve a libel on the plaintiff, and amenable as such 
t' •*tition,- although it might not be so if it affected 

' ^ . publie character. 

old therefore h^ve thought, that there ought 
: ' • T trial (so iar os the 2nd count is concerned) 






'"!■'' im.ih'x tij fliB Jad^^.Iiiul be been isked to draw 
■iiii-iTi li. rliB difference beiwesn Ihe two oonuts, or 
Ml" r|ii''-.iiiin at iaioi* botiKBen (he paxliea. M Jis- 
•M Kl lli^i uiil. in aaj degree iurited Ihal atlention. 
li ia unnpwsNrj, hotrdvar, U praEent fiuthcr to disoma 
this jiirt of the case. 

\« to the allFgcd □(□jfisian of his Honor to defioo s 
A lo tiio Jary. we tinak IbM u tita dedsiona siKod in 
Uie ropi>ft boolu, the Mfc ^t plan for a Judge io pnrcae 
i< tbiit laid down in^Purmil^r c Coapland. Tbe dtreo- 
tion klinuld, tbererore, in mbxtiaoe', !n case* of this 
kind, bo an fullowit:— If jon think that lbs words eom- 
ploiaad of ate oalcnUted to brir^t the plajniiff into pab- 
lio EcaDdal, infamj, diagrac'e, or ridionla, and i! thej arc 
in an/ jiorliaii rein-Able oalj to hii priiate cbacactcr, or, 
In oitae Ihej whollj' relata lo pnfalic condaeC, if job (bink 
tiiut ibcf exceed the limits of lUf coimnenl on tlie At- 
Ijuaa o( » poblic maQ, Uiea Iba pUiatiS' ih entitled to 
your Terdiot; bot oiliuririse you will flnil for the 
di-frndanL ,Tha Ca'b of Bnjliss t. CanrenoB, howover, 
■B reported' in 11 Ad. and El. inO, ihrawB.n dtffion'iy 
upon us, ia announdoj; tLe opinion just expressed. It 
ii aevettheless one by-vhieb we itbiill govim our^xeti, 
untU tlio e»Bp of I'armiKvii. Cauphnd ba overrnled — 
should it ever bo ao. 

But, wlielhoi the Cliief Jnsliee ongbt to have detiaed 
H tiot wliat was ■ libel, ws IhiDk that bj aubaitting t 
ihoJarj (baq«ealton,ontjF.aa to tlie first count, whether 
'''I* wonld imputed oorruptton to the ^aitiliff, ba may 
!*• withdrawn their minds 'from eoasidering whether 
-Uie words in that ouunt htd, or not, a teadeasy to ei 
Hie plainliff to aome other tmpntaiiou, equally i 
fsnsible, or to pnblio aautdal, or oven ridicule. Ai 
have alretidy observed, however, the plainliO' biinsBlf 
sanctioned the more nairaw and epeciao qaetlion ; and 
therefore, oa this stonnd, ha aannatreaioaablf aomplain 
of Iha eour«e takeu, 

~ utwe are all of opinioD, »fter full consderalion. 
that the verdiat itself on the questions iiubnutted i 

-aeoaa ; and that, Ibeniforv, as ia Parmiler v. Coup- 
land fa cp^e in several olh*t respects resemLling the 
pMMBt), the Court is bound to grant a naw tri ' 
nerd not decide, for Ibis pnrjio^ir, that il whs 
■ qnestion of law merely, whether the impulalion 
eoTuplion against a public man in referenoe to I 
public eondocl ean, without proof of its truth, be jus 
tied by the privile(te admitted here to exist, of Arealy 
cinvaising the public conduol of public men. I' " 

B rjuesiion of foci, atid therelbre strictly witjiin 
province of the jury, it is neverlheleaa the o)ear and 
undotibted right Dl'Iha plaintiff', if their conctuaion o 
the fact wa^ mistaken, to call on the Court lo annul i 
11 more, if the question waa p urely ono o f law . An 
LB remarksble. that the same reAnlG4 JU4l|jti Vho. i 
Pariniter e, Coupl nd, used the expression (soroao 
relied on for the defendant here) that a judge lugl: 
to "lake it on himself to ^ay" — UaJwy — " Ihi 
the publication is a libel," Dot only ooncurs in setting 
adide the verdict, in thai case, because the Jury bad 
found that the pnblicalion was twit a libol, but. in duinj 
to, after admitting the dialinctionhetween reflectiooa oi 
public aud on private cbaraclor, uses the<)e words — " I 
think ihatthii was a libel on the platntilT, In efiher 
onpacilj." So that, aconrding to the law Lhuii e4iablish<trl. 
nJurv may al Ihe trial be left witb^t assivtanoe frora 
liie Judge, on the difficult nnd mixed qu dm ion wheiher 
lemstter'bB a libel or not, and yal,.JtthBi unaa<iisted, 
lu Jury draw a wron^eonoluaioaonil, the same Jnlgo 
^er Ihe trial may (and must) than espteaa bis opinion 
_.i llie most decided [armfl— and sat the verdiat nuhesi- 
talinfilv aside,f^We yield to the auibority uf ibe case, aa 
ftilabli'ahing n i*lc, (of ttpflitnry. in our bumblB judg- 
i1, ralber Iban la*,) hiK wiUmut being able to »p 
re of (be oonrac, on eitb«T gmand. Wiih respeol ii 



A. 




Wo have sUted, in refarrins to tlie sua nf v.r«:< 

^^ ^. .« if'*""" *" *^'' jndgmont in Ih^t 
h!^h/3 .• •*'."*• "»**»• prepared to a«mai«M 

; wheth« or not the wririr«nd,rt?«d^.r;ri | 

to]ItjmW."'!!'''"^""i* J'"7 "V decide eontraiT 
to the Judge a opinion; but we tbftk that the J^Z 

o V»e ''S.e^l'"?«T*-">'* •* l«f«My AqoS^JI 
. wkSi! . . ^ *'" opinion oa saoh a matt^T 

. Whether a writing omounta to a Jibel or not ns cWrir .* 

other matancea. . If it ^^ he - 



Bench did 
H21, and 
many 

qiiestiin of law, 
whether a 
=1 queation 



■on. It, then, on saofa M«,e the quMtion be one of 



lew, it ma.t surely be within the pwWooe^ th! Sh 
'o deliver his opinion on thatM^V^y ^J^J-^^^\ 
^«^ involved in « issue of fc«r to rde't^fiTorbra 

IBnt, as the point of law in tvoh a case la unaYoid- 
ahly mixed np with the facts which the jniy have to 
determine, the jaror have a mrht to d ecide it contrary 
tq the Judge's direction ; as they have in e^ery other 
instance^when qnestiDns of law are inyoWed in the 
issues they have to try — whether those issnes are 
joined in actions of ejectment, on hills ef exchange, 
I on pcdioica of aaaoranee, or on any other matters of 
litigation. For, though the abstract maxims are» 
respectivelyi 1st, Ad qwis$Honein faeti non rtspofident 
Judieet, and dndly, ctd qncutionem juris non respondent 
juratores, Co. Litt. 195 b. it is nevertheless qnite 
cl^r, according ''to Littleton, sect. S68, that '*when 
tfaie joxy (iheinqnesl) may give their verdict at large, 
if they will take on them the knoirledge of the law upon 
the matter, they may give their verdict generally, as is 
put in their charge**-- a doctrine oonflrmed by Coke in 
his obmmentary on that section. See also Hargraye and 
Batter's note (6), to Co. litt. 155 b. 

As the doctrine, so laid down by both littleton and 
Coke, was eqnally applicable to criminal cases, it is dear 
according to those great aathoritiea, that, in all oases, 
the jury could decide all points of law involved in any 
issae of fact before them. Thi» right seems never to 
have been questioned io civil oases. But, in criminal 
oases, it appears flrom the preamble to Fox's Act, 39 Geo. 
3, c. 00, that before its enactment ** donbts had arisen, 
whether on the trial of an indtctmrnl or information for 
the making or publishing any libel, when an issue or 
issues had been joined between Uie King and the de- 
fendant or defendants, on the plea of not guilty pleaded, 
it be competent to the jury impanelled to try the issue 
to give their verdiet upon the whole matter in issue," 
It appears by that Act, that, upon indictments and infor- 
mations for libel, ju4ges, instead of giving their own 






□liLiiioo whether irritiogs ireia libela or not* tad tlmn 
Isaving the J1117 to adopt or rejeot tbdr opinion, a« on 
questioDs of ranrder, burgUry. ud other erlmea, li»d 
bed AOOQBtomod to require juiiea to ftnd delbiidftnts 
guiltj nierelj on the proofof thspoblicctMnorthe pnper 
ohurg«d to be k libel, ind of Uw mum aMribed t« ihe 
same of the iodictmeot. 

The lat Motion of Mr. Fox'» Aflt, therefore, dacUreil 
the l&w in crimiQ&l proaecntisns for libel to be *■ laid 
down b<r Coke and Littlutoa ; for it deolarea ud enaets 
" I'hat, on ererj- trial of on indictment or inforwtaUon, 
the jurj Bwom to trj the iuae nuT give a geaaral ver- 
dict of guillj, or not guil^ npon the whole matter pat 
in ioBOe npon anah iodictment or iorarmation ; udiI 
aball not be reqaited or directed b; the Court or Judtje 
before vhom &aoh indictment or infonnatioa aball bi^ 
tried, to find the defendant or defendants guilty, mehftr 
on the proof of the publication by «uob defendant 01 
defendaata of the paper cbu^ed to be a libel, and ottlie 
Benae aacribed to the eame in auob indictment or iofor- 
inatioo." But Mr. Fox'b Act, bo far from enaotiDg tliiit 
a Court or Judge cannot (aoootdiDg to « oonmon eon- 
I ceit) sxpreaa an opiniun whether a viitinji be libellous 
I or not, provides b; the 3nd section that the Court or 
I Judge i)iaa give their or \it direetifmt la Ik jta-y io like 
manner 119 in other crimiual eases. Tbat SQd aeoUob i>i 
in these words : " Provided alwajs that, on eterf SQcli 
trial, the Cotirt 01 Judge before whom each indietiat'Dt 
or information shall be tried, ahall, according to their or 
his diseretion, give their er his opinion and direotiona to 
the Jur; on the matter in issue between IbeKiugand 
the defendant or defendants, in lika nukimer aa in oltier 
criminal cases.* 

The Act, morerrrer, bo far fltnn warranting the notioa 
tbat tbo jury alone Can determine wb ether a writing ' 
libel or not, bf its 3td section- enables the jury to refer 
ihf whole matter to the Conrt; as it provides Airthei as 
foltowa : " Provided alao that nothing herela ooDtaJbed 
shall extend or be considered to extend to prevent the 
jurjr fmm finding a special lerdiot in Ibeir discretiiA, as 
in other criminal oases." Lastlj, the Aot provides liut 
the defendant jnmj, if fimnd goill^ b; the jury, mo^ th* 
Conrt to arrest the judgment npon the verdict; on which 
mution the Conrt wonld be empowered to eonaider, 
among other matters, whether the writing eet ont in the 
indictment was libellous or not. The 4th saotion is 
thus worded ; " Provided also, that in case ihe JDI7 shall 
find the defendant or defeadantg gnillj-, it ehall and ma; 
be lawful for the asid defeodaQt or defendsuts to move 
an arreal of jndgment, on sooh ground and in soeh man- 
ner as by law he or they might have done before the 
passing of Ibia Aet ; anj thug herein eontained to the 
oonlrarj notwithstanding. 

It aaems clear to na, therefore, that by Fox's Aet (the 
whole of which is herein aet forth) even In erimiitai 
cases the questioii of libel or not is a matter on wbieh 
the judge mey, at any rate in hie discretion, deliver hla 
opiaion to the jury; and he eonieqaenUy may, as we 
conceive a Jbrtiirri do so in oivii actions. 

For the foregoing reasons, and on the aulhoritity of 
Levi V. Miloe, 4 Bingh. ISO, Sex. v. Bnrdetl, i B. and 
Aid. 93, andflndSUrkleon Libel, 338 and 309, we are 
of opinion, that* Judge at Nin Prius may deliver his 
opinion to the jDiy, whether a writing be a libel os not ; 
thotigh as the dedsioDs stand, we ahall gorera ooreelvea 
by the ruling in Parmiter r. Coupland. 

I desire to add to this judgment (or myself that I 
hkve long been of opinion, that in eases of this natnrr, 
as well aa in aaaas of defanatioD, oral or written, by ■ 
master on a servant, the rule of law is that it the worda 
compleioed of are libellons. and they also ao lar exceed 
the limitK of Gut comment, ■* to lead to Ihe inference 
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^H^ Kir. in^.K^-- 

Xhw Tf a« a^. ftppliouipa to set MidB an ovte made 

t^Hr. <fii»c^.f Therryin Chambers, oft the fpnliea- 

taoil of th<^ (^(^ff^Ddant to o>»ango iha Tomie from mait* 

land to Sydney, iu apsnding actioB iSnrtmpaiaiqpaa a 

-ai|uattiiiR HtHtifiii. 

Mr. Wi!«<> and ^. Kartia tnpported tiio moCio« to 
aet aalrle rh^ order; tho Attomoy^Qeiieral and the 
tt>lieitor Gen cr»1 supported the order. 

The grounds of the application wmo that the plain- 

tnrhad a coiumon law right to lay th^ aotion as oeing 

a local ucti.m in.HaUUnd, and thwe was not svffi- 

<deKt rr-s.-'in on the defendant's afBdaTits to depriT« 

. the pb 1 1 1) ff of this ^mmon law ri^ht. The a^Hdarits 

%ily ezpsrefiaiof aa ^priiheiisloa tiiat there might not 

> ^ a UiX i.r\fi. At Biaitland, or a belief as to ^e proba- 

; iilitieii ofiiiy. caae. Oa the othibr hand; it was oon- 

tended the ntHdavits were saflleisttt* and the case was 

l^e in whioh theyeniLe oii|^t to be changed, on 

aoeonnt of frcqaent trialshating taken place as to the 

<anbjeet of the actiohtand on aocoimt of other pecu- 

'Barincide'i*«. 

Thr>ir Hovoas Tilled to the following effect:— The 
ill|*iestion before (hem was whethei^ they were at liberty 
%a exercisr* h control oV^ the Judge's discretion in this 
matter. B> -he Common Law Procedure Aot» 8« 18S, < 
it appeirB.to them that the Judge was acting merely 
"as a deputy oF the Oourt, and therefore his opinion 
: oonld be ex-^mined by th^m. It had been shown that 
the lew. hofore the Common Law Procedmre Act, that 
^the plrJntiff hud the common law right, aaddidfaia 
•duty to lay his fenue where Uie course of action arose, 
-— 4md that the Court Imd the power, and ha4 exer- 
cised it in atreral instances wnen it appeared more 
adTantae^'ous to them changing the Tenue that, it 
ahould he iv'^'^A f Isewhere. But the party applying for 
the chaii^ ' of Tcnue should make ^nl a good case, not 
I a mere suspcion or suggestunu The affldayits made 
'^ herein di(t not make out a case sufficiently strong as 
ixequiri'd by ^he decided cases. The order of the 
Judgi:: .should therefiore be rescinded, but without 



The cas<! WHS ordered to be tried at the sittings after 
n^xt, in Mbicland^ . The de^Kndsnt to pay expenses of 
witnesfic.\<^ in'jurred by the plaintiff before the making 
of the ordci' now set aside, in so fhr as such expeneea 
could not have been prevented by reasonable ^diU- 



, PnSLBT T. OOBCBOFT. 

This WIS n ^^'.f murrer to a plea. 
^ JA.T. Mt^vijritc Hupported the de m utr e r ; Hr. RitiBitt 
l^anpportcd the plea, 

! The C.1U.SC of action set forth In the deetostion waf 

* breach of an ngreement for the detiVsfy of cattle. The 

doclaratioii ill rged that the delhndant, in consideration 

of the p'lr'hisc of certain cattle at a certain pricp, ^^ 

4efendar>t premised to deliver them ; bat althooij^ the 

^glaintifi' 'lid buy and pay for the cattle, the Mbsdaat 

4ldnot drlivrr. The defendant pleaded tiMI thft 

plaintiff did uot pay as alleged. Thui wis tfamwanyd t^ 

•on the ^r'^inul that payment was not a eondiiaohiipsiN 

cedent, and ihe allegation of payment «i^^ '^ 

Aerial hmio. 

Their Ho.vois orermled the dtonrtcf*. 
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iclion to TOcoTOP- money dlio br- th»-' 
lie plaintiff's woricatiil laboor, ani-foB-i 
■t goudi siild by him to the deleaisnu 
II 1 eads, ia the genaral fom. allowed bj- _ 
Acl, ihat hid eBiUte was aurre:>d*Mci. 
t, Ba iosolvant. nod duly BHqneMrBted. 
' ttie BCL-ruLog of ihe cauaee^uf nation ^. i 
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tntiff replied, Smlf, a donM (in 
icre was eucti a HequesKstion : uid. 
.iii(- that Ihe eiate of Ae drraadanc 
foinmenceinenc ofihia anion, lejused. ■ 
ion: to whic^n. ibc replication adila,.! 
U'nevui- proved liBftimt the esK.M b* a. 
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'i TBuf the accru'DB-ofltm debn(beioj., 
li ri nepmnilHlv rnd indwiduallf ), n** ' 
: «-iih OB* Berk.eloBn ; and it uraa th« ' 
-IB, not spiral elf the estate of the di>- 
/is BiHTBniiBred aod seqjiestrate J. Tlje 
> T thiil. aeiineftnitioa. iiSeix^ ond.paJd' 
■.-.'Hr'T iL corap(«!(ion ; \»liich bmng e»- 
Otdue wns mods releahisg tba 
ii, the " e»tato" of the two irjolvenis)' 
-^ittfi It is adinitted.that no.offt'T^tw 
7 111 b^iiAS madi!, bv this, defend mt, to his 
■.iifti ;— and, on the Mtiei hand, t'wre 
'. jinot teleusf, ™poilially anl'in tenoa, 
est»tf. The whole quBBtion of tho-de- 
>a>lti(lil;, thinrlhrc, :ii this adtion, tamiE 
t i>f the BecjumMMian and miease man- 
'iB'nK, reapt!Cirv*Iy, in tern-^ ap^l.uaii]t 
if il.e two — itDit DDt, separatddy. to >Jiat ot 
1 .r Ibem. A Tardirt wna tihen *ir th» 
'. -■onnnt, claimed. eubjeetWthe cpinioa 
upon that qiMB^cn. 

, . , iij m-yiirate oreditor ol the doftndant 
'>e'.it. uader the sequenlintinn ; and >I- 
. Dst HPs tke tuiteriiilitjr of ibis, the de- 
I i^i'her'.'ile'Ofhia BeparalQ debtB. Neither, 
111, dill bu pati.ner, Bi-ikeliasn. The 
uT, paid Ills o'vn lepaTBle (uuditora in 
.;-?iipon o.Staioet'. from die Court, •» parts, 
v.t of coas-ae, «n order, releaunR <d( pui- 
,v,:uasel kia separata estate. Il is quite 
>oiii Ae affidaTits oaed on that ocoasion, 

■ li->rp. supposed that there was, in fiu;t, 

■ "icuiid hefoie Mr. Jnatico Diekinflon, 
'■.i;''.r.L, and myself, in the last Term, and 
i.iiion, aixt time lalLec to consider, that 
H tmtUlsd to lelain hiB verdict, lu the 

. ■" *iy no meuiB clear that the plea, which 
i„iiT BP-tijn 39 of the Aot, is aTailable 
"(.Il whose esluta haa been eeqneatrated. 
I'l- hito ohtabed his cfrtijUalt. The 86th 
w-.if'i authorises compositions with the cre- 
il.l diieota oipermitta release of the seqaes- 
htii' , upon tha acceptance of any such compo- 
iiiik-H no provitim whaiever for subsequent 
■lU- : and ic omits tj define tha posLlion. or 
ii'j T ut insolvents or the creditora, upon Buch 
W« wUl assume the plea, bowerer, to b» i 
a casB of e()mpo»Won; and to lie good 
iirs acceptinf^, or offered anch B compom-^ 



, tion, and h^Tfif^WW^Switlkiff-'^tSimTl^^ 

~ ! fhe said 86t1i geoUon,— to be bound by ite aeeeptalnce 

by others. Yet Lhe defence will &i1, on two grounds. 

;J%E8t, because the plaintiff was not one of the class 

of orediteNm, to whom the composition in this ease was 

oibred. ' SsMHidly^ because, aooording to iha decision 

I of this C>urt in Barrett v. Tooth, KoTemher, 1648, 

even if ttio compositiou had been offered to 4be sej>«- 

] rate as #oTl es the joint creditors, a oiedxtor who has 

1 not elected to come in, asd prore his debt under ^le 

0eqt]estr.ation, is not bound by any snoh oflbr or ae- 

/ eentsnce. 

I It wfts neTerth«less insisted that this defendant's 
«0tatd was sUU under sequestration : — ^that the estate of 
the partners (that is to say the joint estate alone), and 
afterwards fierkeltnan's estate, had been released, but 
^aU^B estate never ; and so that the insolvency as to 
i the latter still remains in fbrce. Such, at least, in 
J effect, if not in terms, was the argument. 
' We adUere to the opinion expressed by this Court in 
^obey V. KitchQli, November. 1849, that, by the se- 
qestration of the " estate" of a partnership, the sepa- 
i rate estates of oaoh partner pass to the assignees ; and 
\ that, as H onr,<ieqMeoce, the separate creditors of each 
\ may prove under such sequestration, eoncurrentljr with 
' xne joint creditors. It seeiqs to us necessarily to 
1 ibllow, that when the *' estate" of that partnership, 
j«n the application of iJie partners, is re* 
I leased fr-m st^qutstration, the release is of the saaie 
estate which waR sequestrated : that is to say, each 
partner's separate estate is released, as well as his 
•hare in the joint estate;'— in ot^ier words, not a 
portion of tiie property sequestrated, but the whole. 
This defendant, therefore, having been restored, as 
we thiiil, to the property and rights which he lost by 
the seques'^ration, is answerable for all .the unpaid and 
uncomproTtiised debts, which he owed at the date of 
' that sequestration. 

PB^T (aSSXONTIB of THB SSTATB OF QMITK AND 00,) V. 

• MOR&IS AND 00.. . '» 

Ifr. Justice Milpoud delivered the Judgment of the 
Court i^ this 093e as follows :-^ 

In Bdicember last a rule nisi was granted • to the 
plaintifL calling ou tl^e defendants, John Mooris and 
Henry Moon, -to show cause why .their estate should 
not be ^questrated, and on the 7th February an ap- 
plioation was made to the Court to make the rule abso- 
lute, wheseupon an.ord^ vras mjule that evideoice 
should be taken, and the matter be afterwards' brought 
again befsro the Court. 
I The application was renewed (after the enid^noe had 
; been taken) on Saturday last, before Mr. Justice 
\ Dickinson and myself, and couniwl were heard on both 
•idfii. 

I(«i98»T«AtoA 'th* evidaoM . ttMt ICsi^ liottii 
Md Moon's partnacship estate hiMboeaiMquettratad 
in tha Tear 18$5, . wlwii vuny of' dia ct^d g ofa 
proved tneir debts, and the two iiisolvinti obtaiiied 
their oenifloatss. Thay subsequently oflSnM a oonpo- 
sition af lOs. In the pound to their eta^ton, tvliich 
vnaaoeeptad. Bodtl^asd Co« vrers credftoxs ol tha 
insolvanls to the amount of about £12,000 or X14,000, 
bat thay had «ot moved thahr debt. Under tliese oir^ 
oamstanMS tlia following arraagemsttt wii mada ba^ 
tween the iatolventa and Bmitli and Oo. to enable th« 
insolventa to carry out the osmposition, whiok atfrea- 
ment waa xeduead into writbg and aigned by l3ie aa« 
sigaeea of ^ insolvents' estate aad by Jahii Xools, 
one of the insolventa. Hoon did not sign it, but ac* 

^knowl«dges its vali^ty and adopts it. 
The Hgreement is dated the 24th of Novambattf 18^, 
^purports to be made betwean the asilgnoas af Miowii 
wid Moon's aetata.^ th($ insplveiits, and Smith : after 



widng cKe IhKlnticj of Morm uxi Uoon anfftfitir 
far of oompositiim, and (bat upon jiayinMit of it thtir 
MteU woitld be nlmwd from utfpmtn&aa. It rartbar 
rerilM that the ituoWeat* ^etm, st the date of tlwir 

Mqneatratiov, iudabled to Smith in tho ram of 

bat tbm Smitb bad not baen able to ami 
tna debt,,lt bains detMndmt ooibimJiMof dMiIb 
*acuriti^, aad Uiat bebadagraadtvenaUeAainMT 
▼«Dt to oarrTOnt-tbe aampoaitlai, at tonditloa HUt 
Uw iriule of tba iiuolrcati' attata Aoidd' b« Mmai) to 
Smitb to leeure aucb amn rf ' " i . m 



um' M ■■fnwiilid, 



aOrtatli, cWB^tttad 
er«r othor nanaji wttWi 
ne iv br tha inmlrania to 



citaj thkt, u It would take aa 



_ 'uj^ 

''""imffnti fw Tiirirm thn awnli in Bujlih. it kadbaaa 
■greed that Smitb ahonld paj Iha oonpotitfaii at okm, 
and tbU Out aaalgnaai aboold atand ifiiwiiil tt |Iw 

^ upm tnut, for Smith, and to miini 

aa ha ahould dOiact, aud that tha 
iaiolrent* ahoold giro to Smith t~ 
of attomer. frith ■ defeawuice to tecve 
£2S,000 on which Smith might lodge exeontion. It 
being ondantood that the axecution should 
Mcure ooIt auob sum aa vaa or 
beeoOM dna in reapact of lik 

debt of ■ ; «id the oomptanli.. 

anj other moaer* which might be, or might become 
doa bj the iMofventi to Smith, ONi' eidt lyoii^ (UMtl 



ba^ vettad im SmMfor IktpmimM i^fbnmrid, tAe ex- 
tcKtiom tiouid b* teHMramt. Tlie oparattre part of 
the agnement wa* that in conndoatbo of the oom- 
yed ti oa being paid t^ Smith, the Malgnees 
and Ae 1 ua a> wi a agraad that thar woold 
do aQ mrmMbt aett tat TeitiBg the MUta 
In Siattk, Md Ibat in th« mean tine 
■oeh ateeB aboald be hetd in tnut for hba, and 
(hatjudgmmt; Aoidd 1w eaMnd Tip and exeewthm 
lodgad in theBhnlFh oBee,oBtheiraTnmtof attonte^ I 
aa redtad, and it waa weed that tbe wurant ^f 
Sttoraey, execution, and atl moDen to be reeoTend 1 
tfaarebj ahodld enore aud extend ciily to lecure aueh 
mtme;! aa might be or become d*e la reapeet of the 

debt of , the oompaoouae aud other mooeri 

which might otharwiH be or become due b^ the insM- 
vest*, or either ot them, ta Bmkh, with the oval 

After the exett^oa of thia a yeeia e u t the naolrenti 
□blaiaed a releaae of tb«ii eetata Aom leaaeatratie*, 
Sonth baviogrpaid thff wn a p iiei tiop, and tae^ aobae- 
quentf^ bacMie indebtad to baa fat ether turns to t±a 
amoeart of about XZtOO. 

Some pan of tiie tnaohent'ft aaaeta were gWeu ot«* 
to Smitb, but thtie nenr haaheenmaaHptDent af 
t'he whole eftksiii.^rbeamon« ha baa leoeifed 1m> 
realiaedOrk of thvWue ofabootMOMI. 

Smith has linEe beonae insDlreni, and the preaeM 
phtimMT, aa hia usigMe, baa iasaed emeetioA onder 
the warrant of attoraey. The inacdTents beingunabtc 
to point out aasetft to aetiafy the wtit, the pMstiff 
aeeka t« make Hbrria jitnd Moou'a estate ^fatn In- 

It ii Sieged on the ptsiatira behalf that the't^rae- 

eat la one br Vhich the wananC of attorney anf 

Lecvtionmaybe-pnt in operation et any thwrnUI 

tbe Maeta have bae^ aaaigiied to Smitli or bla r^ta- 

aentative, amTthU Iha; haTe not been OM^rieft 

On the other htfMf, it f» aafd that tb* agreaSMMoM- 
falea as a pvtchsse bj Smith of tha aaaet^ Mrf^thftt i 
th«T*iaii(»Aett4^tothep<ainti9: } 



^<fi^ 



It wbvM be plainity rery dafftcvST^infotnitn xni», iii 

\ the tOec/t of the agre e menty but the onolTibts^ or 

mthM' tka insolvent IfiToos allege, that there was a 

' tuHseqnent agreement made, by which the fonster waa 

liko^fiedoMtered^aadbv^i^icKitwasapefdthiit South 

sh<Htld become- abeotutelr entitled to the asaeta^ and 

should' rsteaae Iforrfa and^ACbon ftom the^origjaUl debt 

due to l^iii, attd tha amotait paidi by way of ootafpoil- 

tton by 6lmth for them ; and they c o o to a d th«t, io>ftr 

aa. other dBbta am aoacemed, tike* asaets reeeived hf 

8nitth ave more than auflSeient to- pay then^. 9o they 

aay there is no ctebt due now trcfm theib to the eatafte 

• ef "Smithv. and that no executloM; ooght to iaaoe under 

. tha warrant of ottorney. 

We Ka>Te conaidieied the effect of tito asreemeaft of 

t NoTpmiser, 185\ and examined and; weigmd the eri- 

H denoe el the alleged aubseqaent agreement, aadl we 

; are of a^inion that by the a g r a e«M O t of Kotamber, 

I* IB55, the wavraB.% of altaiaey waa gtven 

' for thaporpoie of aeauring tha dii# anigamant of the 

aasetam poraitaaaa of that agfeement,, which asaets, 

; wheik-atfsigncd, were to be a seeuifty for the payment 

1 to Snith of hda oviginal ^ebt of ■ ■ " ^ ; » » tha money 

. paid b:^ way of eomposition» ftitthar adranaea, and 

' coalB mod cMrg^a^ ao that under it, until tha asaeu 

, khoald be aaajgaad^. the jodgaent might ikirly and 

eqjdftably irniie^ and e^ectitioa be taken. o«t to tha 

amomit of those aeveral charges whieh* Smith had on 

, ifae insolTsata; lasa the £4000 part bf the aaseU reoeiv^d 

bv him. Now It is admlttad that, theorigiaal debt left 

\ blank ia the agvaem^ntatnoimta to £12,000 or £14,000, 

, so that lajirig aaide all otherelaiina which Bmith'a asaig- 

) nee may bate, there ia a daht daa ' ta him mnch mare 

, than aomoient to support this sequestration. 

We are further bt opftiion that ihere was no snbae- 
qnent agreement entered bito between the parties, 
tnete were negociations and discussions and conditions 
required, bat nofhing final was eyer arrived at, so that 
the original agnemeat remained in force, ^mith 
states dearly that tiie new arrangement waa nerer 
completed, as does Mr. Consatt Stephen. Morris' 
ariaenQe is not Tery dear, but it would appear from it 
that on certain eonditions bdng performed. Moon ex- 
pected, that he and Morris were to get a release 
from all their liabilities to Smith. Moon 
seems to oonsider that the first agreement was in effect 
an absolute assignment of the assets, which it clearly 
was not, but operated only as a security. . He savs 
f mther, that he and Smith agreed that Smith should 
take the assets (this being inoonaistent vnth the prior 
auppoaltion), and Mlease the insoWenta from all their 
liabilities to him except £1200, whieh waa to be paid. 
We tl&&k that the weight of eridenoe is against the 
completion of the new agreement, and that we former 
one being in force there is a judgment debt due to the 
aasignqe of Smith's estate, aTailable in equity to cover 
what ia due to Smith's estate, amounting to somewhere 
about £10,000, which \» sufficient to support thia 
' sequestration. We therefore make the rale nUi abso- 
I lute, aad order the estate of Morria and lioon to be 
sequestrated absolutely. 
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INSOLVENT COURT. 
In the matter of the tpplioation of Harold Pelwjn 
Smith, for a certificate of discharge, his Honor the Chief 
.CommissioDer delivered the following Jadgma&i, on 
Thursday last : — 

This was an application by the insolvent, Mr. Harold 
Selwyti Smith, that a certificate of discharge might be 
'granted to him under the Act of Coancil, 7 Vic, No. 19. 
The application was supported, by Mr. Faucett, and op. 
pose^ by Mr. Wise for FrederiokBbswortb, a creditor, who 
^nad proved in the estate for about j£1200. Ten objections 
^ere filed, but at the close of the examinations (which 
^irere very lengthy, and extended altogether over a period 
of nearly four months), the learned counsel, Mr. Wise 
(who appeared for the opposing creditor), relied upon the 
Ist, 4th, 5th, and 9th olyections only. These objections 
rare the following : — That insolvent has not made a full 
'4^nd fair disclosure and surrender of his property, in pos- 
session, expectanoy» or reversien. That, in contempla- 
tion of insolvency, and knowing himself to be insolveat, 
: he has given one or several of his creditors a fraudulent 
i or unjust preference within a short period of his seques- 
ttration. That he has omitted to keep reasonable ac- 
I'eonnts and entries of his receipts and payments, or pro- 
sper books, showing the state of such accounts, and 
I that the books are confused and irregularly 
; kept. That insolver^t has improperly expended or 
' applied to his own benefit, or appropriated to his own 
r VL9e,tru8t fundi, or other property of which he at Uie 
i time had chai^ge or disposition, as trustee or agent only. 
I These are the objections relied upon for refusal of the 
'iDertificate, and which it is contended are fully sustained 
i by th<» evidence disclosed at the several examinations. 
Before, however, I refer to the evidence, it may perhaps 
be desirable that I should shortly state the cimum- 
stances of this case. Previous to insolvent's trading 
tlDder the style and firm of Harold Smith and Co., he 
was a partner in the house 6f Crawley and Smithy of 
•Sydney'. On the death of Mr. Crawley, which took 
place in June, 1854, the insolvent, Mr. Smith, continued 
'to carry on the business of the firm Under the name and 
-style of Harold Smith and Co. At what particular time 
the firm assumed this name, does not very clearly 
appear, nor is it material to enquire, suffice it to say 
' that the evidence shows the interests of Crawley and 
Smith, and Harold Smith and Co., to be identioa]— in 
l^t, one and the same. In July, 1855, Mr. Smith sailed 
Ibr Eugland, leaving his brother. Mr. Arthur Jennings 
Smith, in Sydney, with full power to represent the I 
firm, and act during his absence m all matters connected 
, with his business operations. Mr. Smith returned to 
•aha oolony. (via Melboume) in the beginning of June, 
1850. On his arrival there, he was informed by 
Mr. Hart, of the firm of Bright, Brothers, and Co. 
that the ship Mercedes, from Valparaiso, had arrived 
at Sydney, with a cargo, chiefly consisting of ^odr, 
consigned by the house of Sallas and Co., of Valpa- 
nito, to Bright, Brothers, and Co., at Sydney, to sell on 
iheir account and risk ; that insolvent's brother, Mr. 
A. J. Smith, had asked (on behalf of insolvent's house) 
fer the sale of this cargo on certain conditions offered 
"* Mm, which were accepted by Bright, Brothei^s, and 
, and subsiequeDtly ratified and confirmed by insolvent, 
hile at Melbourne. These conditions, I shall pre- 
"Dtly refer to. During insolyent's sUy at Melboume, 
Jaue, 1856, be infbrmed Messrs. Bright, Brothers, 
^ Co.,' that he was indebted to Messrs. Gibbs, Bright, 
Co., of Liverpool, in the sum of ^£5000 (amount of 
kin bills negotiated by them for him) ; that he was 
le at any time to be called upon to pay them, and 
^a if he should be unable to do so, whether they 
d advance him money to meet these bills f Their 
■er was, «* That^they certainly would, but required 
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auuos II luu mDQBf w*8 isqninra, maa i 
•e«nrit7 (or Itii •dnoM." locidirMit tli«ti ntnrned t 
Syiaej, aai on hUanival fbnnd thtt • ntutll poitian oT 
the MereedMttrgo (tome danti^ flooT, «bont £000 
-worth) faid t»eD lotd. SnbseqnenUj, tetoUent hin- 
flelf sold Uie entire oiTfia, imoaatiag, M ha «l4ted, to 
bjiween £10,000 aid £11,000, Bams for ewh and aome 
fbi bills ; all bllli laoeired vere dnn in Ekronr d 
inaolTeiit, b7 whom thaj were sndorMd, paid into 
hU bankara id the umal oonraa of boiioMB, 
•nd oat of ths pcooeedi of whieh insolTent 
^ppeara to hava applied (in pagvient •/ U 
own debU) about £7000 or £8000. Oni 
pajment of /3000 waa lo nteet eartun bills dae bj 
insolTent to MsTers aod Compaa; ; aod tbe otber ti 
ratiie Iho billi for £S000 doe to Oibbs, Bdgbt, and Com- 
pany (vhioh I bsTB alreodj referred to). I ma; 
bare obBeirs that tbere is notbing in the eTJdenos before 
me (to wtiich I shall preaeotl; refer), ebowing Ibat anj 
notice or intimation had been given to Bright, Brotlun, 
and Company of insolTent's haring nsad for bia own par- 
poaea ao large an amonnt, — until the SSad Jal; laat. — 
when he advisee tbera bj latter that be bad (in eoniider- 
otion of a eath aduanee made bj them) assigned, tntns- 
ftsred, aud made OTor, flret hia property at Paddiuglon 
(valued by himttlf at £3S00), and alao, " oil his right, 
title, and interest in and to the eatate of Monie and 
I f — the latter seoarit , howerar, it will appear, waa 
ferred to these genllemen at the attomrji for 
Aathon; Oihbs and Cumpaoy, and not as a eesuritj on 
tteir own acaaunt — aoder and bj rirtae of this laat 
mtntitniad atBignmaDt and transfer (i^ utdted any aucA 
trajafer ever aai node). The insolvent rBcommeoded 
his satioitor. Mr. H. C. Stephen, to pa; to Bright, Bro- 
thers, and Gompsnj the sum of jClHOO and upwards 
(proeeeda of an execution, issued at the anil of Smith v. 
*"--iB and Moon), at a time when be 
ts himnelf that he knew be was io 
intolveitt eiTcanataiteet ; and he states he did so 
btcaiue he knew Ihere icouU be no digieaUy in getting 
thii money back from Bright, Brothert, and Co., if it teat 
decided to be a fradulent prrferenee. Mr. Stephen ad- 
mits that he reeciTed tbis mane; from the SheriB^s 
OtSce on tbe IHth Septembur as agent for Bright Bro- 
thers and Co- (jast thirteen dafs before sequestration^, 
bat did not pay it over to Bright, Brothers, and (ki. nnnl 
tbelth Oelo5«r-~tbat is, e'ght day after ituohent had 
teqiuitratfd hii ettate — snd on Oieveryiay that imolvent 
(thraogh bis aasignee. Mr. Parry) bad applied for an ei- 
tsnaioD of time to tnske out his scbedola, stating to his 
Honor Mr. Jastioa Dickinson, "Tbat be waa of opinion 
that ioBolvent would not be in a poaHion to file a eorrtet 
teheduU for tie or six days more," and on that applica- 
tion bis Honor granted one week more, to enable inaol- 
vent to file a eorrtet tehedalt 1 It will also appear, 
ttam tbe eiidence (to wbicb I shall have oooaaion to re- 
fer at some length ), tlial before Mr. Smitb sailed for 
England in Jnly, VM<5, ha Itad eitendTe transaotions 
with Mr. Qeorge Laagley, of Farramatta, in reference 
to certain a beep ataliona In tbe Wellington and 
BliRh dietriota, involving an onlla; b; Mr. Smith 
of betwwB £1S,000 and £10,000, irUah sheep and 
statious It will also appear, wer« held under 
a partnership eareBinpnt between Smith and Langley so 
br back aa January, InsS. Thia agreement Mr. Smith 
■aid be was awaie of, bat, in his letter to the official 
assignee af Tth Jnousry last, he atatea " that he neuer 
read it until after hie tequeetroHot^:' ~In tbe sehedule. 
however, aolhiijg is d i sole sed of these transactiani. Mr. 
lAngley mer''iy appears as a mortgagor of 30,000 sheep, 
■tationi, wool, be., and ai a debtor to tbe eetale for 
jClJ.Se? 6s. lOd. These partnership traaaaetions, not 
b^ng explain^ b; insolvent In any of bis eiaml nation*. 



are not/ relied on to suslaia the Qrat objeotioD, ^hsie 
■re, tbea, ihe prominent fe«lDtes of tbe cue, oDe whiah 
I (Mnnot but ragard as of no ordinary iiiip<iT(uici>, 
irbether oonsidsrej JD refersDoe to the aharaoter and 
positloD of iDsolvent as a msrabant and trader — or in 
reft reiiae to tbe commercial iatereata of tbia ooTon;. It 
iras iTsU and justly obserred by Iba learned connael, 
Ur. Fanoett (wbo go ably EOppmted tbe iasolvant's 
qipUcation), tbat the same pnneiplea of U* -which 
voald apply to a caas wbere the indolrent <nw iodebCed 
iGldO only, would eq'jally apply to ihia ease. Most nn- 
doubtedly ao ; but can it be oontended ibat snob a ease ' 
ia of eqnal importanoe aa the preient to the oomaetolBl 
IntereslB of this colony, and the oharaeter and in- ^ 
tsgri^ ef itg mercbantuT Her«^ tha admitted 
liabiUtiea are iCTO 209, besides £7000 more, dU- 
pated or doubifal — of this very large amoant 
of indabledneitK, m> less (ban £i7,0(X) eppeam an the < 
aohedolo as doe for goods sold oa oonaigDments, 
for nerehsnta and traders in England, Scotland, 
Ireland, America, San Francisoo, and other distant parts 
of tbe world. Here there is OTidenca that within a I 
, ahoit period of seqnestniiiin, this inaolrent has trana- | 
> f^vd and made over to the house of Bright, Brothers, 
and Co. of Melhoumt (with whom he has always main- 
tained iha moit aminable relations), no less tban 
£7fi00 in goods, ready money, housed, and fands. — When 
I g«y ^ta BQch as these appear (sad I sball shew Uiat 
they do BOQolusively appear, from the nvideoce of in- 
solvent himself), nm I not justified in ooatidering this 
as a nase of more than ordinary importadce? As snob 
I have regarded it, and as suoh it haa raeeiTsd m; most 
anxloos and atlentire oonsidkatiOD. 

I shall now prooeed to review the eridenoe as it ap- 
plies to the saventl objectioDs relied on. And first as 
to tbe cargo of the Mercedes, and insolvent's dealings 
Id refoMtue tbereto. In his examination, taken on the 
Gtb December last, Mr. Smith's states— "l;he floor 
oame to Sydney in a ship under ohartet to me ; tbe 
ship's name was Mercedes ; I ordered a caigo by that 
ahip throngh William Qibbs and C9. of Vdparaisa; I 
ordered a cargo partly q/ jlour ; that cargo arrived in 
eonujuiiKt qfrnji order ; Bright, Brothers, snd Co. gave 
instraotions to Crawley and Smith to sell thisflonr, 
iMtweeti the end of -April and beginniog of May' last." 
In his ezaminstion, however, of the 4th Febmary, 
he sutea as follows:— "I obartered the Heroedes 
to bring a o^rga principally of barley and some 
floor, to come to Sydpsy to me; my immediate 
agents in Chili, emrid flo( CMOittf mj; order becaose neither 
' barky or uh<aC coold bepn>onred,'and raiher than send 
the ship back in baUasI, th^ indnoed Messrs. Sall&s, 
Baaoonan, and Co. to send the cargo on consgnmeat. , 
This cargo same consigned (0 Qiight, Brothers, and Go.,: 
at SwImv, on aeooaat of the shippers, Sails* aad Co.,! 
Wesoldlt,andgBve ibe proceeds to Bright, Brothers,: 
and Co., ai described Id my oidenoa," and I have no 
doubt they acoonntsd to Sallas and Co. tbr the oargo. 
~, Mow it is clear that bolt) these stalemsnta eannot be 
true. The first is, that the' oargo of floor arrived in 
eenuquMee 0/ Ur. SmUk-t order; whOe the saeondis, 
' thai in consaqiieDce of his agwts being tHtdUe to acMHit 
hit order' (beoatiee nmthet leheal or barleg oonld he 
proonred) they indooad the boose of Bellas and Go. to send 
a cargo of flour on doW^tiKUl, nelte Mr. Bmith, bnl to 
Bricht, Brothers, and Co. That the latter statement is 
the tme and aorrect one will I think appear from the 
following estract from a letter, of aOth AprU Uut, ad- 
dressed by Hz. A. J. Smith, Uie insolvent's brotiier, 
^0 reprasented the firm in his (the insoWenfa) 
isencfl, to Mr. Hart, ol the firm of Bright, Brothers, 
' K. *"*' ^" Melbonrae." _ ' 
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" Sydney, ^Oth April, 1866. My dear Mr. Hart,— By 
this steamer yea irill receive a packet ef letters from 
William 0. aad Co., of Valparaiso, whioh arrived three 
days ago l»y the Meroades. This is the.veesel we des- 
patohsd for indents in Oetober luSit. WillianuQ. and 
Co^h(n^refuifidtoiX€CuUtheieorder9,9ndihByeB9eihBB 
oome hack With a cargo of 14,M3 bags of flonr, 1984 bags 
oCbran, 781 bags banej, shipped by Sallas, Basoonan, 
and Co», of Valpandso, to Sydney, to y<ntr order I^^b 
ship, of coarse, to as. Yoa will readily eoncei▼^ the 
new difflcalties in whioh I am again placed by their act; 
bat I hop» oar lo8» in this instance will not be luge,' 
becaase at present .prices of floor I am tendering, the 
quality ezpeoted by e$ch indentor, which I can bay at 
rates about eqn^l to what indents would have cost hare 
had they been exeooted." . 

I extract the following from their letter: — ^^ By the 
T«Ey first opportanity idPter the 'Merbedes' arrival at 
your pbrt, we request yoa will give the neeessaiy ad- 
rices to firight. Brothers, snd Co., in order that they 
may, without delay, appoint their agMits at Sydney; 
and we have no doubt yoii Will be entrusted with the 
arrangement of the cazgo^ \ whioh we should the 
more rqoioe, as your coiuni8»ion would in that case 
be some compensation t^wsr^ any loss this unfortu- 
nate transaction may entdl 'T^n you. I do not know 
whether yon have anv instructions under sny droum- 
stancea to order the shi^ ai£ to your port ; under terms 
of charter-par^ Sydney is thto fGrst destination, and did 
she go on we should have to pay £1 per ton adSitional 
t. You will see by Uie charter-party ^at she 
only 00s., and now charter: is at 90s. per ton. 
Tins is veiy dUsastroas ; but I must make the best 
arrangepientsXxsan. If you commission 0; and S. to 
sell, and think it better, or necessaiy for yocgr protection, 
I will hold the proceeds (w hieh shall he wh to ijw ^ 
s eparate from our general bimMa as / *" TWC ^'^ 
ClllU^n JiiOOfTompany will not nil under jf 36, and we 
think we oould get ^634 10s. to ^5. Bran Is. per 
bashel; barley 5s. per bushel.. The Captain (Loff,) 
telb me thit Sallas and Co; intended to ship our order, 
and fW)m other remarks, I im under the impression that 
WilliAm G. and Co. dissuaded them. If this is really so 
it seems to me to have been a cruel and. unnecessary 
aspersion of our oredit. 

i " From Harold's letters it is as yet undecided whether 

> G. B., and Co. are to draw on you on our aeeowU^ If so, 

it should be ohiy for the haUmee due to them, less wool 

! remitUnces, not for. the ^£5000 spoken of." 

J In replyto this letter two answers were received— one 

fi*om Mr. Hart and one from Messrs. Bright, Brothers, 

and Co., both bearing date Hr d May, IBM. Mr. Hart's 

letter is nearly in these wordSr^^^ 

** Your notes, with the packets of letters, per Mercedes, 
flrom Valparaiso, were only delivered about an hour ago. 
** As the mail doses on Monday morning I can only 
write, very briefly to you. Bright i^ now sending the 
partioidars of, the cargo of the above ship, and with a 
limit of J638— whioh is so much under your quotation — 
for flonr, X hope you will have no difficulty in pladng it 
at once. There is a kind of arrangement made by the 
agent of the owner from whom you chartered her that 
she is to come on here if required for 158. per ton ; but 
this vou will see ttom the correspondence. I hope you 
will be able to sell, hut we charge only 4 per oent. com. 
mission, allowing to G. and Co. 1 per cent and there is 
only tkerrfore Bper cent, to dUkdef! but you will, of 
course, charge a gnarante^ ^«"«ftf» «^on if jrou "^ll o^ 
credit. lam sa^y vexed to see the way in wnicl^ tnis 
sBp JUM been sent back with only a 50b. freight, and 

fear it will oeoasion you .much trouble and i])QgagaU« 
ene e i do as vouibinkAt w^ tie vr oceeds if^uou sell. 
Yon Wljufi'ks 1 am sure, take care 
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If it is Inn that Williaai G. iaA Co. preveDte3 ~tbe csrg 
froio onming to you Ihair cDoilnol w»b very illibenJ, 
Thii laltor goes on to xpf ak of other roaRBfrtlTEowij 
t^iiMted. nith the Mercedes, uid, Ihereforc, I do nal 
rifer to Ibem. Tbs repl; of auue dato, from Bright, 
Brothnni, >nd Co. (so for as it refers to the wrgo of 
Mercedei), is in thcsewordB — 

"MeroadsB. — We hsnd jon tbo foUowine documents: 
Letter from Mr. Atvaisz, inToioe of cargo, cliarter- parly, 
bill of lading, letUr to Caj'taiD I.off. letter froin Salliii, 
BtBcanan, and Co, to Bright, Brotbers, and Cj, Wb 
place the oar^io in your hunda for sals on the folloviiig 
oonditioDB : wa plare a limil of £'ii per Ion, at wbioh 
price yoo may sell tbe flour ; wa do not limit Iha bran 
r barloy; if yoD oannot obtsin this rate, send the reanel 
D immrdiatity, luuking Uie naaossary anangemonla 
ith CapLain l^lf and the owner, Mr. Atvarex. Wo have 
ioBlraatioua to giiBL The ecoloeed leltera will abow 
joa what oar ordera are, and we aball foel obliged if yon 
would (ollbw them. Commiuion on thit carga — We will 
lividu Ihe commiBsion ma receira with yon, viz.. 3 ptr 
'III. Oar charge is i per cntC., bnt we give Messra. 
k'llliam Q. and Go. 1 per cenl. Of aonraE, your gnaran- 
lee ot H per oenL (if aold on credit) we do not oak ao; 

"We remain, &c„ &a. 

" BniQHT, BnoTiiEBa. iSD Co." 
the lettpm, or rather, the last men- 
. under wboie authority the insolvent 
sold and dispoued of the cargo of " Morcodea." I say the 
last mEutioDed letter from Bright, Jtrotherg. and Co. it 
the autliorily lo sell ; for Mr. HBrt, in hia private or 
individaul oapaoily, bad no mora to do with the 
Meriedea than I had. Ha certainly might write 
aod give instructions for atid on behalf of bia flrm. to 
nhoia Ibe cargo was consigned; but it ia quite dear 
Ibnt in this instance be did not do ao. Hia letter ia 
addressed " Uy dear Arthur." and slalea " Bright in now 
sending yon all parlicnlars about Mi'rcedea, jce., Ac. " 
Tliese lellers were written before iiisolvent'a return to 
the (Colony ; but that he fully ratitted and confirmed all 
that had been promised in reference lo the sale of the 
Meroedea' cargo ia proved from 
lith December last, where hs al 
at Melbourne Mr. Hart told m 
arrived in Sydney, aod of con: 
and tbat my brotbi 



These, then, a 



ion of the 
tes : — " When I arrived 
that (be Mereedca bad 
;o my house was iititing 
. Mr. A. J. Smith, had 
promised to keep the proceed leparatt, if they desired 
It ; I confirmed that promise, and said Ihej should have 
all Ibe proceoda of that cargo made available lit them." 
I^t us seehov fir the evidence shews tbat the procteds 
of Mercedeu' ca^o were kept " separate and apart from 
the insolvent's general bnsinesB, at in Iruit," In 
bra exumination, on the 5tb Dect-mber laat, the icnol- 
venl stales : " On my arrival in Sydney I found not that 
■lag iiparate account of tliis cari^o had been kept, but 
ihal HUlHeient bills had been kepi intact to pay them the 
balance duo on what had been aold. There was no 
entry in Ihe books to shew it at a teparate tramaxtian. 
(Four bills of exchange — reaeivod for proceeds of 
Mercedes' cargo— amounting together lo £363", are 
then mentioned.) And Mr. Smith saya — " These are 
Ihe hilla which 1 atated I kept intact ; all these billa 
were discounted by mc, or recei^eil cash for; Ihe pro- 
ceeds of these bills were paid hy me to Oibbs, Bright, 
and Co., on acoonnt of Bright, llrotliers, and Co. ; I 
belieTB they were diaconnled hy m; hankera in the usual 
course of buvinesi, and the prooeeda placed to Ihecredit 
or Crnwley and Smith, bill I positively swear that Ibe 
pr<>i>eeda of Ibese bills never were brought iulo Ibe 
buainesa of Uarold Smith and Co." Here Ibe in^ol. 
be keptoerlain billa intucf. yet he sn;s, 
"" .hi* bankers in the iMiin) 
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course of business, ftcd the proceeds puKoed to the 
credit of Crawley and Smith" (or in other words .to the 
credit of insolvent himself) in the first instance, and 
th<^n remitted to Oibbs, Bright, and Co., of Liverpool, on 
account of Bright, Brothers, and Go. Bj whose 
authority was it so remitted ? Certainly not by that of 
Bright, Blathers, and Co., as clearly appears from in- 
solvent's own admission in the deposition to which I 
have last referred, " I don't reeoUeet any oommnni- 
cation being made respecting the transfar of Uiis money 
(j£3000j ; I have no recollection of having communi. 
cated to them the fact of) the transfer, but I remember 
remitting the money osikheir aocoant." Is there any 
evidence that Bright, Brothers, and Co. were indebted to 
Gibbs, Bright, and Co., of LiveVpool ? And even if 
there were, can I suppose (in the absence of distinct 
instructions to that effect) that these gentlemen would 
direct their ag^nt to pay their own debts out of funds of 
which they themselves were only agents or trustees for 
Sallas and Co. f 

I confess this evidence leaves considerable doubt on 
^my mind whether this £2000 (remitted, as, Bfr.. Smith 
swears, about the 5th July last to Gil^^a.^ Pf^"*^^ 
iand Co.) vms really pn yM*""nt ?^.^^ff^*i '^^jj^'^^, ^"^ 
[C o., g£ ^,4Mfc|WiMU^ Where is the eviuenc? 
ii^rturecMr such a remittance to be made ? Why 
remit on Uieir account part proceeds of *' Mereedes' 
^cargo," aftet they h)^ giren toritten in»trwethn» to keep 

proceeds uparaU and dpari from' other business? &ad 
why remit on their own aooount the ptoeeeds of pro- 
perty that by the dearest evidence is ^own not to 
belong to them, except as agents, and on tbe^saleof 
which they charged merely 4 pet eent.; wbioh commis- 
sion they divided #ith insolvent f These aie questions 
which naturally ooouz to the mind, and the answers to 
which I eertiunly oannot find in the evideaoe before 
me. ^ ' 

I now pQiii^ to another transaction, the alleged sale 
of a laiige quantity of tobaooo to Brigbt, Brothers, and 
Co., and which is relied on to sustain the 9th objectico, 
vias., '* the appropriation by insolvent of Trust fonda to 
his own use." In his ezaminatioa taken on the.dlst 
December last Mr. Smith states :r- ' i 

*'Iu88d the ^000 of Bright, Brothers, and Co.'s 
money on the 16Ui July. • The day J received it on their 
aeeownt, I received M2SQ6 for the Mereedee JUmr^ which 
was paid into the Bank to my aceowU on the lOtfa 
July, to meet a demand of Meyer and Co, of iSdOOO, 
which I promised to pay them on the 17th«" Here 
there is insolvent's dear and distinet Admission that 
he applied to the payment of his own debts, £8000 out 
of the menus that wore merely entrusted to him as «ai 
agent for otners, and that without the consent of his 
prindpds. Bright, Brother^, and Co., previously given* 
Let us now see under what oiroumstances.insolvent 
justifies these appropriations to hii own ute of £3000 
"part proceeds of lieroedes cargo." In the examina- 
tion tOb which I have just referred (31st December) 
insolvent states: — "Mr. Bright arrived in Sydaey 
about tiie 4th or fith August. I told him that X had 
been unexpectedly called upon for the sum of £3000, 
wluch I had intended to pay in part by the sale of 
some tobacoo belonging to me: that bdng temporarily 
disappointed of that sale, I' had mi^e use of near 
upon £3000 of Me irtoney, mddng the sale of the 
tobacco to him pro tern., and that on my selling it to 
this tradesman he should have either the bills or the 
cash I reodved for it in lien of his cash, which I had 
ueed for my own pwrpoee. He replied, well, so long 
as you sell it agdn, so that we are not kept out ^ 
fands, and give us bills or cash for the amount of owe 
that you have veed, 1 shall be. very glad that wa have 
HfttSted joUf but you had no risbt to sdl Qs the tobacco 



/ 



>''' 11' "'' ' '" '' : lbs unoont of [be toiaeee wia 
ii :i,' 'I-. ; my --alu of thU tobioco to {Ir. Bright Iff mtt 
m my Jdj.liouii, nod carried to (he other books on (he' 
aeth JiUj, IfeSa. The tobaoco was alored it FIoww, 
SiiltmR, and Co.'a; (here wig do order gfren them 
to bold it for Bright and Co., because I intend»d to Tt$tU 
il, and Mr.F. E^mith Bwesrshadid resell it. and raaitteil 
IprocuL'ds to Bright, Brotbers, and Co. There wu do ' 
order given bj rae to Mr. Bright (o receive ilj there 
was a debit nota of the tobacco forwirdud to Bright, 
llrathors, and Co. ia a letter of the S^rd Jair, with an 
explanation ; I -wrote the explanation ; I might hafa 
made two copiCB of that eiplaoatiao ; I at^nt a eopj of 
.that eiplaoatiOD to Mr. Tindal Bright, of the ten CMT 
' Gibbs, Brigbl, and Co., Liverpool; the oxpUsatiaD I 
' apeat of was Henl to Mr. Hart, bvl not to (k« flrm." 
'This is insolvent's explanation of this sale. Ia it meh, 
I ask, as wonld satiaf; an; reasonable mitid, tbat it was 
a bona fide transaction, aod not a mere pretext to make 
good the appropriation of th is je - iOOO, which he had 

nrow proceea to me conaideralion of the evidenoe 
offered in support of the fourth objection, "that of 
fraudulent preference," From the eiaminationa of 
insolvent taken on the Slst DMember add 3Uh 
February last it appears that when he returned to 
Sydney, in the beginning of June, leSB, he waslndebtad 
to Gibbs, Bright, and Co., of Liverpool, in the nm irf 
' £51)00, on cerlflin bills negolialed for him hj those 
gentlemen, through the Borongb Banh of Lif erpooL 
As I have before observed, insolvent mentioned this li*. 
> bility to Bright, Brothers, and Co., of Melbourne, MUng 
them at the same Lime if they would SFisist tun to re- 
tire these bills (which might be prfsenled at taj no- 
mant) should be uuabte to do so? This aesislaDce was 
promised, but two conditions were annexed, " Ton mnst 
give us notice, and we must have some securilj." Mr 
Smith then proceeded to Sydney, and on the Uth or 
nth July retired theao bills, with the proceeds of otbn 
bills received by him for the cargo of " the Heroedea." 
Shortly before insolvent's sequestra lion, it appears Oiat 
a sum of £1HOO and npwards was in the Sheriffa handa, 
being the proceeds of executions levied on tbe estate 
of Morris and Moon at the suit of Insolvent, Mr. Smith. 
This aura was received from the SheriiTs Oflioa on the 
13th September last (jnsl 13 days defore seqaeatTation) 
by Mr. Stephen, Holicilor,(aa agents for Bright, Brothers, 
and Co,J and hj him paid lo Bright, Brothera, and (^3., on 
the ith October, by direction of Mr. Smith. Mr. Smith 
fully admits (in his eiaminalion of asth October) that 
when this money was paid over lo Bright, Brothers, and 
Co., be knevi he was in iniotvent ctrcuiailaneet. He also 
says that " he itislrncted Mr. Stephen to pay this monaj, 
because be kneu) lliere would be no dlffieully uthntever in 
setting it back from lirigbt. Brolhert, and Co. (hmld 
i( be dtcided to be a fraudulent prefermee. 
Surely, it would be but a waste of words to inquire whe- 
ther Mr. Smith, when he made this payment, did not , 
know that it was and must be con^dered a frandnlent 
preference, the payment of £1800 eight days t^ter 
sequsalralioo, and while he was engaged in the vety act 
of makiag out kii icbrdule, vihich inu Tiot JOtd uaMI 
the Uth of Oclobtr lait. And in whose fhvOQl/ 
waa this fraudulent praferente given r ViTiy, in (kronr 
of Anthony Gibbs and Sons, the creditors who hare 
never made an spplicaiion (so far as (be evidenoe 
shows) for payment, and who assured the insolfont, 
when m England (ajift< ftim*ei/iin(«) thai they nerer 
would press him for payment, so long as th^ were 
secured. 1 feel that I would not be diaebarging the 
duty entrusted to roe in this plaoi' if 1 did not express 
, my opinion. This is a cose of the grossest fraudulent 
preference that has ever come undT my observalioD ; 
that the insolvent knew this was a fraudulent preference i 
Mms dlear from bis stnlin)^^ that he knew tliera wimld 
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' thould it he decided that it was a frataSmtt preference. 
i Bnt it appears that in this expectation Mr. 
'Smith is very likely to be disappointed, as, in 
•reply to an application made by himself to Bright, 
I Brothers, and Co., respecting the snm of £1800, 
uth^se gentlemen say, •' '^^nT ^'11 TfTiifiir 
Ithe ftti^^Ar^^ ft^iti^g iTi^f^oti ppB from Anthoi 

1 ano^gong,^ Why apply to tnem for re^ayzoent 
■ be h^vej the payment 
; Mr' 

examination on 17th Febraary, states, ** I believe an 

application was made by Messrs. Want, Bozburgh, and 

,' Want, to Bright, Brothers, and Co., at the instance of 

: the official assignee, to refund this stun of j£1800, and I 

\ believe they decline to do so.** 

Such, then, is the evidence respecting this fradolent 
I preference in favour of Messrs. Anthony Gibbs and 
S<)ns. There are, however, other ciroamstanccs imme- 
j diately connected with this transaction, which it becomes 
' necessary to examine and observe npon. I use the 
I words " immediately connected with tbis transaction," 
; because the facts to which I am now about to refer, took 
place at the Same time, and have reference to another 
preference in fkvour of Bright, Brothers, and Co., to the 
extent of J63600, — and which preference the evidence 
will, I think, conclusively prove to be fraudulent. I 
haye already stated that the CxaminatioQ of Mr. Siaith 
proves the appropriation ' (to Jliis own use) of about 
i£5000, being part of the ** Mercedes' cargo," in July 
last, of which amount jSSOOO or thereabouts, was used to 
enable Mr. Smith to meet certain bills, due by him to 
Meyer and Co., on the 17th July. On the29nd July, (that 
is five days after the money were so applied) Mr. Smith 
advises Bright, Brothers, and Co., of the use be had made 
of their money (so Mr. Smith calls it), but which, it is 
quite clear, was not their money at all, being proceeds 
of Mercedes' cargo, the property of Sallas, Bosoaumen, 
and Co., of which Bright, Brothers, and Co. were merely 
consignees. In bis letter, however, of the 22nd JvAj, 
to Bright, Brothers, and Co., he says, " That in considera- 
tion of their easkiidvtmeed to him, to enable him to meet 
certain bills, he has sold to them his houses and lands at 
Paddington, and that in order to protect the iniereete of 
Messrs. Anthony Gibbs and Co. (to whom he is lai^gely 
indebted), be has assigned all his right, title, and interest 
in and to all and any part of the estate of Morris and 
Moon ; and that he* has placed all the deeds in Mr. 
Stephen's hands on behalf of Bright, Brothers, and Co. 
No copy of this letter of the 29nd July has been ^ ut in 
evidence, bnt its purport will appear more distmctly 
from the reply of Bright, Brothers, and Co. of 80th July, 
to that letter, addressed not to H. S» Smith, Esq., but 
to M. C» Stephen, Esq., solicitor. It is in these words— 

Melboame, 30th July. 1656. 
Dear Sir— Mr. BatoM Selwyn Bmith advises as, nndet date 
!nd instant, that in consideration of an advanee qfcath^ whloh 
we have made him. to enable him to meet certain bills, for which 
he is responsible, ne has sold to us his hoases and land at Pad- 
dington, for the som of ^£3500, and that he has placed the title 
deeds in your hands on oar behalf, with instraotiotls to prepare 
an immediate conveyance of the propertv to oar Mr. W. H. Hart, 
and Mr. Charles Edward Brlcht. Mr. Smith farther infonns as, 
that from and after the 30th Jane, the rents will aoorae to ns, uad 
that yon will ase yoor best endeaToors to secare as good tenants, 
and obtain a reasonable interest for oar money. 

Mr, Smith also advises as, that in order to protect the Interests 
of Messrs. Anthony Oibbs and Sons, (to whom he is largely in- 
debted) and of whom we are the attorniee, he has assigned to as 
all his right, title, and interest, in and to all and evenr part of 
the estate of Morris and Moon, and that he has placed all the 
deeds, tui., in yoor hands on ewe behalf. In both these matters, 
we have to reqaest that you will oonsider yourself onr agent, 
taking soch steps as :^olt may deem necessary for the protection 
f oar own interests, andthoae which we represent. Assoring 
n- of the pleasnre it afliDrds us to thas open a oorrespondenoe 
yen, we are, 
4 Bear Sir, yoors, ko., 8eo. 

BaioHt, Bbotbbrs, iva Co. 
Meatigue Omasett Stephen, Esq., Solieitor, Sydney. 

DidMrc-Smith, whan ha wrote this laMer of99iid 
Jol^ deiMlpt Mouetf. or did he deedyeMastra* Bright. 
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llrollierB, and Co. ? Hail lie th.-n • 
I'addiagtoD property^su lliuC Ibcyv. 

wiiDosaeB (Mr. M. C. Slepbun bdi 
thatthia ooBTejmc 
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tielMtf Two 

Haiumj prove 

lied until SOih Julj ; 
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J at whioh time also was tlie cap; of [egistralion signed , 

I and did be, on ibe S3ud July, " BBaigii, inntTer, and 

T all bis rigbt, title, and iotereal in and to all 

I aod every part or tbe estate of Morris and MoMli" wbidi 

ID bia conversation with Ur. Brigbt when in 3jdn«7. bs 

said, be boped was worth /r.7ni i;SOOO to £10,000^ V/hj. 

" ' ■ a of Sblb October lai ' ' "' 



r had on^ transfeT of any palt 

spt the register of the vesiala I havs 
e traasfers were eU'ected, I baliefe. i 
I aWt tbe end of Augaat." Tbese are tbe Iknta in svl- j 
before ine io ifference to the property tranArred \ 
I to Bright, Brolbeis, end Co., and 1 leave them to apekk 
I for tlifnuetva. 

Now the letter just referred to, is in tbe hMtdwiitios 
I of Mr. Hart, one of the Arm of Bright, BroHien, and 
md was forwarded under oover to Mr. Smith, who 
:a deliTerad it to Mr. Stephen. And it il eeriaiiilT 
I rather remarkable, that tfaie letter, bearing date Mel- 
I bounu, 3Qth July, is relied upon as the eridsnoe of , 
I assent by Brigbt, Brother!, and Co.. to the omtTerUe* 
I of the Pajdingtqn propert; i while two witnassaa, Hr. H. 
I C. Stephen, sod Haiton, bia clerk, proved cowbuiw&r, 
I that this oonreyftnce wan executed in Sijdruf, iy Ur. 
I SmilA, OQ the SOIh July.'' when the letter of SOth, 
I from Bright, Brothers, and Co., coald not pogribly have 
I arrived in Sydney! The conveyance on tbafacaofit 
1 bean date 31st July— why it wan ao dated, hal not bMn 
llexplained. Mr. Bright was not in Sydney natit 4th or 
I Sth An^st, therefore bis assent to a deed eieontad oo 
I the DOth July, ia onC of the question, in tbe ibMnae of 
I any evidence of previous assent. — In bis evideDMCf ths 
I 31st December, Mr. Smith, however, atates—" I mad* 
I the entrr of the jC^AOO being traaeferred on the 81*1 
I July, anticipating tluir tutent. I helievc I !uii the oon- 
I sent of Ifr. Hart at that daU. The letter apokeii <rf 
I (that is, the letter of Mr. Hart, aaeenting tOth« em- 
ilToyanoe o( tbe Faddington property), I b«1ien 
iIpoaaesB, bat reraae to produce it, becaute it, ~ 
I **''lg Bthgf b "tb''' '"»" "'•"- This 

I to, I have sbofni io my offiEial assignee, 
a that I retain it with his oonaeat' — Tbt 

'I learned counsel, Mr, 'Wise, who appeared fortheoppo- 

II aing creditor, said it was impoiiuit that thi* lattw 
I ahould be produced ; butasit was stated to contain )^<nta 
I madera, be did not himself desire to read it, and would 
l| be satisfied if it was shown to Mr. Faueett^Ui* jntol- 

p ut'a co nngel , and woulda biile bj h i s statjWBnt aa to . 
it s TnnnBnB: ■ I atttlB'Mtne'time eipfeaicd myTptnlML 
Ib^t Ihjs Tefler ought to be produced ; it wa* in Uie 
UKtody of the insolvent ; be bad shown it to tlie offidal 
I assignee ; it was said to contain an a-ssent to 00DTS7 






away property valued at g'AiOO ; and even th* pretext 
for its non- prod action that it contained mBtlATt of a 
! private nature f w hich conld not for a n 
taina^), was entirffly done awiy^wTEtTi; 
ntnied counsei, Mr. Wise ; and, fEerefore, I _ 
' my ojjiniOTi that this letter ought moat certain^ ti __ 
produced. Instead, however, of eomplyiog with the 
opinion eipressei by the Coart, the insolvent at his 
iBit examination, o n tbe 4th February, stat ed tluiniB 
lent that letter, t<fgBfflBr W !tU Hoverai 'Pth erl, to iniT. 
rart, of Melbbiffiie, «i~lh'wi:om"ir"noW CeSIM.iTa"*""" 
; would be produced or nut. Was this tbe om 
of an insolvent dusiroiis (and whn ia by 
honnrJl to make " a full and fair discloanre of 



his -tnde, dealtoga, tnd'estatei' 
a letter eonneefed with the alienatioii and dispoeiil of 
property Talaed by himself aUESSOO, and knowing that 
anob oonvetanoei was regarded Vy his ereditors as Irauda- 
leot and iiivJTist.'.Mr, Smith, howevar, being still pressed 
to prodaoe this letter, said he would write to Mr. Hart 
for it ' He did so on the 10th Febraaiy last. A copy of 
that letter is in efideooe, in, whioh Mr. Smith writes — 
** I offered to obtain from yon an affidatit that in a letter 
Ij^^ aboa t ^ t h Jnly. you had written tome, consenting 
jto iflO Usilllui 61 riddington land, sad intimating that 
Bright was ooming np to see me. This snggeetion was 
aooated, and Mr. Wise referred to yon as Uie euiprii 
whom they aeoused, and snbaeqaently I was requested 
to write to yon and ask for this letter, and it rests with 
yon whether or no yon wiU gratify a man who has so im- 
pertitutUi^ referrsd to you. So far aa I am oonoemed, J 
do not care two straws for the opinion of a man in the 
pay of 80 unprincipled an opponent as Mr. Bbsworth, 
and so yon may exeroise yonr own discretion abont 
returning this one." This letter contains other matters 
to whioh I think it nnneoessaiy to refer. 

Mr. Hart's reply to that letter is also before me : 
and in answer to Mr. Smith's letter of the 10th 
Febraaiy, he writes thns:-— "I have before me yonr 
i letter of the 10th. I have already told yon that I 
have destroyed my private leUer$ to yote, seeing no nse 
in keeping them as I hate press copies of most of 
them of any consequence. X have not time to-day to 
look into these, nor do 1 think it necessary, for you will 
; find by the enclosed copy of our letter, of 8 fith July 
i (which was two or three days before Bright wBfltni^ 
Sydney) to Mr. Stephen, that we had then accepted the 
Wansfor ef the Pad^ngton property. It is better, I 
; tbink, that the proof of yonr veracity should rest on an 
official, than on only private letters ; and the one I send 
you is conclusive as to the fiict that we had accepted the 
transfir before Bright ioent to Sydney, whioh ia, I pre- 
tume, takai wm ^oani ffl,| « j»g|p-" Thus it appears that 
Mr. Hart'ff^^tkU fiHer, aa it is called, (aitbongh it con- 
tains the assent of his firm to the transfer of jgddOO 
worth of property), is now destroyed. Why destroy this 
letter, is a question that naturally suggeste itseU to the 
mind ; and why nol destroy it until after ite production 
called for. and msisted nson f 






The rule of law laid down inlst Taylor on Evidence, 
535, is—** That the euppression of doetanents is an ad- 
mission that tiieir contente -were unfavourable to the 
par^ sui^resaing them," and this principle is fhlly re- 
cognised in the following cases — Bell v. Franks 4th; 
I Manning and Grauffers, 446 ; Carlewis v, Corfield, 1st 
I Q. B. 814, 1 G. and 1 D. 489, and various other cases. 
< Can I then arrive at any other conclusion than that this 
tietter, if produced, would be unfavourable to Mr. Smith, 
and therefore it has been either suppressed or destroyed. 
But after all, it seems to me that nothing can con- 
trovert this foot (as esteblished by the evidence), that 
when insolvent conveyed this Paddington property to 
Messrs. Bright, Brothers, and Co., he had not the 
consent either ol Mr. Hart or of Bright, Brothers, and 
Co., and that it was a purely voluntary act The letter 
of Bright, Brothers to Mr. Stephen, under date Mel- 
bourne, 80ih July, 1860, proves this conclusively. 
<* Mr. Harold S. Smith advises us, under date 32od 
instent, tiiat in consideration of an advance of cash 
which we have made to enable him to meet oertain 
.bills, &o., he has sold to us his houses and land at Pad- 
Idingtoo, for the sum of JBSSOO," &o., &o., &o. 

Where, then, I ask, is the evidence of any advance 
of ea«ft by Bright, Brothers, snd Co., to this insolvent ; 
and where is the evidence, either of Mr. Harfs 
or Bright, Brothers, and Co.'s assent to the convey- 
ance ^of the Paddington pro\>ertj previous to the 9%nd 
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Jalj, nndev irbiob date Hr. Smith ftdniai tin* 
" he had conveyed to thtm tba Paddiogtoi] property 
in etnuidtratioa of a cash advance." Mr. Hart's sap- 
prassed or deatrojad loti«r of 30 th Jalj is Bud to 
ooutain that aaaeot. Mr. Hart, in his priTslo capadt;, 
had no more right to bhmiiC to that irmitm thaa I bad ; 
«nd ft is not pmteaded (ht^ the inppreaBod ktWr test 
from tht firm, bnt merely fcom Mr. H»ri to Mr. Smith. 
In Mr. Smith's letter to Mr. HiM, of the lOlh Fabmary 
last, he Bays: "I offersdtO - obtain an aSdsTit from 
you, tbat, in a letter dated abonl 2Stb July, you had 
■urritUn to me oonacnting to the transfer of the Paddiof ■ 
Ion property.' Why, that was tix dayi after Mr. Smith 
had advised Bright, Brothers, that bs had made the 
coQTeyknce — is it, then, possible to oonoeire eridsnee 
more eonolusivs and latia Factory, tbat irhen Mr. Smith 
made this transfer Bright, Brothers, and. Co. knem 
nothing *batavar ahoat it, and that being made so ran 
abort a lima befoia insolvanoy, witbont any demand, 
prassnre, or argenoy for payment from these gentJemen, 
it vae slearly a votnntary act, and tharefbre fraadnlent 
as against the other oraditors. What shall be e<HiBidered 
a fraodalanl preference is hilly laid down in Daaoan's 
Iav and Praotioe of Banltraptcy, pages 167, 408, and 
19D, and in the following cases : — Floob c. Jones 4 Bing, ' 
20; Gibson «. Maskatt. 4 Jjf,»DdQ^60 : and 4th 
BarroireB, ii17. In the la^-menDDHSd oase^ w&a bald 
— " Tba delivery of proparly will in general be eon. 
sidered fraadalent when it is not delivered, in the nsual 
coarse of trade, or the soanBtomed dealings between tba 
parties.* Tide Aldereon o. Tringle, 4 Bnrr. S3Sa. 
Here, then, «« hkva an agent entraated with th« m1« of 
a oargo of flour ; he appliea to his own nse and pnrpOM 
between ^£3000 and £4000 (proceeds of that oatgo), and 
ivae short time afterwards, he writes to the prineipaU 
informing them "tbat in conBideration otteathadvimet 
they have made him — be bas aonyeyed to them his 
houaea and lands, &o., valued by himself at jfSnOO.' I 
eonfess tbis does appear to me ta be a glaring ease of 
f^ndnlent and nnjoet preferenoe. — 

The acoonnt salea books is pat in to show how tha 
cargoof the Meroedes was disposed of. At page SOS it 
appears that the gross amoaat of the flnal aoconnt sales 
of that cargo was £I0.TB6 17a., and the net proceeds 
.Geess laa. 5d. The net prooeeda aba appear from the 
sales book (o b« due to Bright, Brothers, and Co^qn 
3rd October (tbat is, one week after sequaab*!^). 
Tha aohedtile waa not tiled aitm the lltb Oetober^d 
there Bright, Brothers, and Oo. appear as ereditors \i 
£iVi ontjj, Nov u this large amount <SBU uiu iwt 

due nntil 8td Ootober, as the sales book shows, and as 
the only amoant appearing on the achedule as dne to 
Bright, Brothers, and Co. is ^00, 1 oonfeaa, to my mind, 
tbsra appears a strong presumption tbat here also there 
was an nDjnel preferenoe given, bat as I am not conver- 
sant wltb Ha* mode of keeping merabants' hooka, I 
merely say that there is a presnmplioo of m^ust prefn- 
enee i and as this particular entry in tbe sales book may 
be explained, I refrain from BxpresiiDg any farther 
opinion upon it than what I bare uieady said, eioept to 
asy that it does not inflneDse my judgment in this mat- 
ter in the slightest degroe. 

I now proceed to the oooaideration of the evidence in 

Bapport(tftbejb«lobjeolioi>,"thatmsolventhasnatmadea 

. faU uid foir disoloeara of hie estate and effects." This 

' 'bjeotion is based upon insolvent'a trsnaaBtioaswith Mr. 

)eorge Laogley, of Parramatta, in reference to certain 

beep HlatioDs in the Wellington aadBlighDiBtricts.Bylbe 

tsolvent's schedola, nothing farther ia shown than that 

laaa atalions and 90,000 sheep, w^re morlgagcd 

• insolvent, and thsj, at the time of aeqnestratioo, 

- -It. Langley waa Indebted . to InaalvenVa estate 

■ ''14,867 Sb. lOd. It appears, however, (Mm an afBdavit 
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anoTetter of insolvent, filed ,n u|B«pi9 if^t 
that these sheep said statior • were held in partnership 
by Smith and jQuigley., under a ^ttea ai^reement bo fu 
haek ae January, 1859. Mr. Smith s^s he was i^ware 
that aneh ^^i^reement existed, bat never read it, until 
after his seqaestiMtion. During his absence in England 
hestatae that" KlLr.tangleyindaoed his ItfoOier Arthur 
(whorepreseoltedr'^ Arm in the absence of insolvent) 
to parohaae and psy IS^.a>rge quantity of shee^ which 
were placed on thes4 runs as the property of Xangiey 
and Smith. On'Jiir. Syiith's return to the colony in 
June, 1856, he ft^d that these stations were indebted 
to him upwards of £12,000 for qeiual eoih advanesB, 
besides which he was Kespon&ible far endorsement? 
Hbout ^3800 more; Mr;;I4tngley, it would appear, never 
paying any part of the expenses, which he vfas hownd to do, 
the whole of which were defrayed by Mr. Smith. Feeling 
rather uneasy at discovering this state of things, for he 
says, " I saY that I was aetually whole owner," his sent 
np his brother to the stations to see the value 
of the aeeorities which represented so large 
an amount of capital. His opinion was, "that 
the stations were hardly worth the amount advanced 
upon them, but that by management they might be 
brought out without mltterial loss.'* On the eve of se- 
Questiation insolvent goes on to say, " that he was in- 
tormed by his biother, he wrote to Mr. limgley explain- 
ing insolvent's position, and deploring his unfortunate 
eonnexion with an tMoVoeni pairtner^ hpldii^ a mortgage 
{tubiequeta to the date of partnerghigt) over the whole 
tweopertj, and suggesting that instead of his being dragged 
down idth me, he should abandon ihepartnenhippoeiSon. 
and assume the whole ownership, with a whole mortgage 
upon the stations ; and that he should arrange w^th 
, soma friend to take up his account, pay off ^e balanoe 
. upon it, and take the whole stations ; thus relieving 
I himself from the position of an insolvent. This coarse 
(if adopted;, insolvent states, was for the benefit of his 
estate, and also calculated to promote Mr. Langley's in- 
terests which he desi^ to serve. Illneaa prevented 
Mr* Langley in any way acknowledging this lettert and 
the next thing insolvent heurd of the mattei 
was, that it was placed in Mr. Brenan's hands.'' 
I do not think it necessary to go tlm>agh the whole of 
this letter ; it is veiy long, and applies chiefly to Mr. 
Langley's conduct in this transaction, to whom language 
'has been applied which (so far as I can discover fVom 
the fscts before me) appears to be wholly unwarrantable 
and uncalled for. It is, however,, remarkable that this 
letter and affidavit, disclosing a partnership in these 
sheep and stations, were not written until the 7th Janu* 
ary last, snd were not filed in Court until 4th February 
following, and when, as the affidavit states, *' insolvent 
had heani that it is the intention of one George Langley, 
or seme person in his behalf, to apply, on the occasion 
of my eertificate meeting coming on, to the Ohief Com- 
missioner of Insolvent Estates^ to postpone or zeAise 
the granting thereof," &c., &o. The result, then, of this 
concealment, or ominion, on the schedules, of any part- 
nership transactions in these stations is this, — that 
•I while the creditors woold naturally look for the pro- 
ceeds of Langley's mortgage as assets in the estate, it 
' tiow appears that both sheep and station . qire heid in 
Ipartnenhip between Smith and langley, and that 
.'in order to get rid of a mortgage prior to 
ifisolventfs, the official assignee has paid to a 
; Mr. Charles Ftt2nimmons (out of the assets of the 
estate) dk'1743, due to that gentleman for a 
quantity of sheep purchased from him, and 
placed on these runs as the property of Smith and 
Langley. I have looked through the schedule, and I 
ean find no sueh creditor there as Mr. C. Eltzsimmons. 
It may be said, perhaps, that the mortgage was from 
Xangiey to Fitzsimmons, and therefore ought not to 
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^ ', >'- l-eiit'B sahedala; bot it mast be 

rivTu'.iT,.! 't.jir i>U'54>Bheep are aUted bf Smith (in _.. 
Icllc^r or ;ih .Tanniiry), tO bave b«Ba |^ahM«d andfaid 
/urby hitbrolkerlougatlBi tha partnership agreeiiiaBt 
in Jsnanr}', lB5a. Therefore. tHV aonMitated a portioii 
of his estati', and if tha; did not, wtj Bhoald Ibe official 
a^'jigneb pa; ana; so lane a Bam aa £1719 ant of tbe 
BMels wbicb cama into hia bttnd* T Mr. Smith farther 
slates that be was anare of tbis partnership agreemeDt 
before, bat never real it tinlil after hii uqvrtitratiim ' 
and Ibat it contains a ipeoial provitiQ, «o (hat " he ia oot 
'ed, amooglt other things, of tbe prinlegsa 
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nlBrBl7 to repreaant Mr. lADglej 

urleagor inilfbui to the estate Jflifiai, without 
BUT explanation whstflfer of tha peoniiar cironm. 
ptaDcQs under which that mortgage uaa given f Nor 
are these circumstances disclosed \llltil after tbe third 
met'tinfl, and when. a> insolvent stales, he had beard 
that Mr. Langlo; intended to apply for a postpone- 
ment and refusal of bia oertiflcata. I am of opinion 
that ineolvent has not made a full and fair diaelosore 
of bis transactioni aith Mr. Langlej, in ref^noe to 
this martga|{0 ; bnt aa it ia poBldbls that he maj have 
regarded himself only «a ■ mortgagee, and aa I oannot 
(np^n the evidence bafbra me) aay that there waa any 
intentional or wiirul nippreaaioa of ^lese (boIb (seeing 
tliat the; were subwqaently eommanioated to the 
aasigiien), I shonld think that upon (Au o^ecMon alone 
tbe cerliliciite onght not to be refjied. 
Tbene, then, are tbe rirmunitanooe isHed on fbr re- 
I fnssl of ineolvonl's oertifloate. I have gone ftiU; into 
be evidence adduced to aoslaln tbesa objeoUons; flT«l, 
n order that the grouode of my judgment might fteely 
I and dinlincll; appear, beoenae I cannot bnt regard tbla 
I as a cB<;e of more than ordinary importance, whstber as 
I regards the character and position of insolvent aa a 
rchaiit, or as slfMidDg tbe commercial ioterestB of 
I tbis colony. Tht^ dtfiee cast by law upon the Chief 
^ Commissioner of losolrent Estates, in granting or re- 
ing certiHcates, are both onerons and reaponiible. 
I must be gnided bf his own opinion upon the facts 
I' before him, whether tbe insolvent bas acted fairly or 
1 fraudulently hy his oraditora ; whilst. On the otber 
I baud, the in(er(.Bts of the commercial community (par- 
I ticularty of creditors in insolvent estates) are to 
I a great extcut entrcsled to hia care. We know 
I that the baakrupt Iswa of England, and the in« 
--'cent law? of this Dolonf, are now bamed MuSt^ 
lea of mercy and sympathy towards tha lK>r- 
laio trader, no matter what min or mi serf 
failure may have brought down on others. 
I ]>t it be shown that an inislvent's transactionB have 
I been fair and npriglit, that he has not preferred fan tla 
I eve at hia failure) oue creditor to another ; that he baa 
I fully and fairly ditclosud the whole of bis estate, so that 
I all his creditors mny obtain an equal ahare. Let this be 
' »□, and then tlio Isw throws its 
; hia former liabililiea i 
I from bis debts, and hebeoo 
I the world, and by reneired 

crance, enabled lo retrieve, perhaps not only tbe losaes 
e has himsi'irsustainel, bnt to repair the injury be may 
avoinllii^ted upon others. — I am deeply senaiUeof the 
I consequence that maj resnlt from the refHiial of a 
■ cerlifloale to a merchant in the poaition of Hr. Smith, 
I but if considerations of a personal nature, or regard to 
I consequeuces. were to awerve me from the discharge 
I of public dntj, 1 ahoulJ no longer be ftt to'flU the offloe 
m I bavG the honour to bold. Having then most carefully 
' uupualrDaneidtred tbe whole of the evidence 
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sancelled, he ia disobarged 
a free man, again to begin 
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^^ In KquityADn "Appeal. ^-" 

ookdok v, scott and others. '.,- 
CB^fore <Im Chief Justice m^t^r. Justice l^lfinson,) 
Sir Alfred Stephe.,* C.J., dilHet&t the Judgment of 
«tlie Court in this ofee, !» foliowsi.' . •' . 
^ This ]s« suit by onepartner, against his co-partners, 
•in a Sugar Refining Compan/ Utely carrying on business 
«*Sydn^; for, in terms, a dissohition of the partner- 
-aliip.-and nn account of its transactions and profits, and, 
of all salary due to fbo plaintiff as manager. But the 

.main olgect is, to obtain a declaration that the plaintiff, ; 
•s pu*tneF, is entitled to an eqttal share in odrtain li^d, • 

-elained exclusively by the defendluits; w!)f|ih, as he! 
amerts, was in fact purchased for and belonged to the . 
OcMDapainy. 

. The defendants severally stroar, that the property in 
qnestion was purchased b> them. ,(in tl^e first uistanoe' 
oy Siott, the other two defendants eventually contri- 
bating,) after the plaintiff became a pai-tner, on th«r 
own separate account; and that the plaintiff iiotxn^ 
©ever had a right to join in the purchase^ but e^pre^aly 
diselaimed the wish to do so. The learned Primary 
^adge, however, on a careful and minute. review of the 
-^ireomstances, decreed in favour of th9 plaintiff— hold- 
^g, in Hubstanoe,. that the defendants had represented 
<he capital ^ the concern as being ^4000 ; that such 
capital could only be olf. that value, by includiag the 
land where the bus^aess was conduated within the 
^daacription ; and that so the Sugar Refinery, in which 
business it is admitted that the plaintiff Irad a shafQ, i2\,- 
winded and steant as well that land, as the businlfs 
• itself wbioh was carried on there. Prom that Decree 
the dafeodants hare appealed; and, after a hearing of 
■th ra a da ys, and-as-tnany dervated %y us in conferenoje to 
-ttD aaaifltnatioQ of the pleadings, and the most anxious 
navsidsvatidn of the facts and evidence, I im^^ . of opi- 
nioa with Mr. Justice Dickinson and Mr. Justice Milford, 
tfeiai the plaintiff^s case, on the point in cpntroverayj has 
failed. ~ 

We oafirely agree with his Honor the Primaiy Judg^, 
41iat there is no difficulty in the plaintiffs way, with 
•cespeet to the statute of frauds. The question simply 
iM, what in truth did the plaintiff acquire by the terms 
fued; or what was represented to him tobe» (or wHaft 
laaa h^ by those termft* 'Or by the conduct of the ' defen- 
dantSy led to expect was in fact.;) the thing offered or in. 
tended for. aeqmaitidB. Aad tho plaihtiff fits' failed to 
mtiaff us# that teore was acquired b^ or offered Ho him, 
or tepre9ented by condaoiy>r otherwise to have been tor 
aiqwsition by him, than a shafe in ^e p»>perty tand 
Vusineas, aa -it existed befbra the'aclffi^ purchase of the; 
•land* A share in a business may, and often does «a 
•aeh OMfters, as much mean th^ probability, cxpeeUilioi^ 
or Mppoied power, of making money from that business, . 
9M it may mean the material or capital invested, or .that 
vhieh.Cben remains available. And it is perf<iotly coa- 
eeirabia, without the imputation of fraud, (although. In : 
tEansaetioHH of this kind, the moraliQr is not • always i 
such, we fear, as con .cienoe can approve of,) that aj 
a&are in a sugar refinery, a baking ^ establishment, a . 
brewery, or a bank, for instance, mi^ be ofibred for 
eale, and puruhased, and for a considerable aum too, 
notwithateoding that all the buildings are leasehc^ 
OQ)y, ot under mortgage, as- in the present cas^, anU 
thai the money capital has long previou^dy vanished. 
Nor is it dilfi^ult to imagine,' that nevertheless the con- 
cern n^y bo (or eventually may become) a pro8i»erous 
Qoej and the now sharehoMer be moat fortunate in his 

banaiir. ^ 

Tnokaoing facts of the case are very simple 4 but the 
exaet Mate of affairs, with i-e^pect to the actual capital 
of the eonoero at any given date, is nevertheless not to 
Im flolleoted without great dlfficj^tjr. The business was 



£^j- 



I i 



c 




i 



originairy eataWisbea V ohe DonaWjon, who, in the 
year lfi62, sold M his. interest in it to So«tt— th« 
pnc9. given ibr it : being iEM)lO^-aud - the wiiole eon- 
Jjm ipUni, ^acljiDwy, and latse i«elad«d) ^i»cr 
then worth proitabi.? no mone. The buildihrn, how-i 
, ever, > were extensive, .and held nnder a lease 
ftom ,the Australian Trast : Company, who were 
mortgagees in possesijion. at a rental of jCIOO a year 
. tor a, term to expire in Augoat, .1856. The defendanr 
gix^j And a Mr. Meutry, shortly afterwifrds joined 
^^Scott.«n -paitoerBhip. On what terms and fen what 
manner this was, in fact, arranged, we cannot cieaily 
•jseertain ; ft)r,<eUhough it would seem (and it is stated) 

ft**i ^^ ^^ *^®^® ***^ partners was to eontribote 
£1000, It is not cleor whether the whole was paid, or to 
i^vInm; voether Scott ratained any of it personuly^ or 
nwhetberi^e amount was added to his .£1010 (repi«. 
• sefftAd'by thi(> lease, plant, and naehinefy^ to form the 
aetual capital. Moutry, however, soon retired; and 
whatever snra he had paid, it ^appears on tiXi hands, was , 
thereupon jqatnrned to him-^but ilrom what sonrae^ 
whether tnann s^till existing <:»ipital, or -contribntibns by 
the remaining partners, individually, we -eannetdiftoover. 
If the latter, what had then become of tbe>ea^tal^ Or. 
' wha^ M that-Dioment.'Was the aetoal amonnt tti advBBoe 
by eatfh? Had £;)000 been devoted to the basiness, by 
'^Dizott a|id Moutry, its capital clearly would then have 
beeome £aOia But the Jg^QOO may not have been ae, 
devoted; or it may, to a large extent, hsive been ex- 
pended and lost. In the latter eveot» Scott aikd Dixon 
may have paid Moutry from their own resources ; and 
so 'hav« advanced to the conoero ^oh £1500, imd yet its 
leal capital might be^^^OOO nnly. or less. It, however, 
"Uontry's £1000 (supposing that to be the som) still 
remained, and was simply taken b<icli t^ him« the oon- 
ditioB of the parlies obviously remained unaltered : — 
one had advanced £1000, and the other £1010, and 
thpse two sums formed the limit of capital, either 
remaining or expended, 
I f I We do not think it neoeaaaiy, howe^'ec, to determine 

i ?| mie aetual position of things on these points. If the 
-' investigation had been thought necessary by tlie uarties, 
I ' the materials' for it should have been suppUea. But 
I ! there is no charge in this ease of misrepresentation on 
I I aneh points. The plainti^Ts ebjset is, to show that 
there could have been no -each capital, at the time of 
hia" joining the defendants, as would represent the 
amoant supposed by him to be then existing, unless the 
land and buildings *be taken into the account And he 
maintains (eiiarging a misleading by conduct}, that the 
WMoified amount of shares, or capitnl, induced natur* 
Ally a belief — and amoufUeH to . a statement — ^that such 
capital existed. The defendants^ answer in effect is, 
that they never stated any such capital to be existing. 
They swear that, at the time of the plaintiff's accession, 
|- I they had expended altogether upwards of £3000 in the 
concern (though hoff or by what means we. certainly 
have not fonnd), and that the plaintiff purchased a Bh>ire 
in it, as others have done before him, at a price flx«3d as 
the consideration, he toking the chances of success or 
failure, as they did. It appears to us, that the solation 
•of those questions cannot depend, unless in a very slight 
degree, upon the amount contributed by or paid to each 
partner, or on the amount which may have been in fact 
expended ^n the undertaking. 

At the time of the plaintiff's secession, it is not denied 
that flU the money contributed, or expended, whatever 
its amount, waM gene. The Ua$e, however, whether 
more 'Or less valuable, remained ; and so did the plant 
and machinery. So did the speeMlAtion ; whatever its 
atateor its prospects. The chance, perhaps the expec- 
tation, of growing rioh, was there. There was the cer- 
tain^, to the defendants, that every additional contri- 
butor,-if he shared in their Anal success, dimini.<died 
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their own individual emount of ifnilare. It is possible 

that this vas their oalonlation. Or. the drfendanta may 

here -believed, that a laiiger amoont of e^pital which thegr 

^ere "nnvilKng to advance, aided by an experience and 

skill which they did not possess,' but expected to find in 

the plain tifr, would ensure to all oonoerned a large and 

speedy proftt. ^Th^y may, en the contnry (althoagh we 

see nothing :o. Justify the suspicion), have been not un- 

'willing' to involve otiMrs, with themselves, in impending 

rain. Yot, if ihe plaintiff with his eyes open entered 

' into this speculation, — misled only by want of vigilance 

or dne ^inquiry, and by his own eangvine expectations, 

or by Huppositions aad eo&elasions for which tite de- 

'-^isndaots -^nve no warrant, — his object in this sait mnst 

fidU He hiis»to provis not that he has been overreached, 

' bat thnt he has been overreached, speoiAcally, in the 

ifliattfrof tbe^omE; or that he in in equity entitled to 

*il,«9 n pnrt of the share or property purchased by him, 

Tnproi^ecd with the fbets. Moutry having retirees, 

' end Scott and Dizm being interested to the assnnfi^d 

- extent of ££010, (or, as they call it, to the extent of 
igSOOO,) the defmdent Loxton was almost immediately 

- admitted a .partner, by the payment or oootiibvtioti of 
'ig790:; for which he was to get a fourth, faoAy, of the 

^^oneern, but was to be paid £$00 a year as manager. 
fieott aad Diiten remained interested, to the extent of 
three- fourths. A few months afterwards, (that is, in 
Vay.l'SSft,) a Mr. Hunt became a partner to the same 
•Bxtant :; paying to Scott and Dixoai fbr the one-fourth 
^h«re, the like sum of i>750. 

Itis thus quite clear, that the bustiMsa, whatever its 
fHieii state^or prospects, together with whatever material 
•('lease, plant, or other property), the partnership then 
%eld« was vahud at these 9everal sums. The concern 
was arbitrarily assumed to be worth," or its owners ' 
tlMa||h€ fit to estimate it at, £9000 ; and Loxton ac- 
'<eordiBgly, and Hunt after him, paid £760 each for a 
ffoartii share. But thot there was, at either of those 
tines, capital to represent the £3000, or eren the 
iCiOlO, in any proper sense, ts scarcely pretended. 
There is no pretence, that Loxton's contribution 
invested in the bnsinesa ; and Hunt's confessedly 
divided between Soott and IMxon, as the 
eelling him the share. If, therefore, 
parties h«d In liMt pretioaalj advanced 

£S000t they became reimbursed £1600 of It, apptreot^, 

by the operation ; they, in exchange, admitting m i>ew 

partners to partioipa^e, on equal terms, in what re« 

mainod. Nevertheless, as we have already tal^en oooa* 

sion to observe, the speculation iMf, as it tbeQ>exist^»' 

with its actual business, and caloaTating on its si)pposed 

prospects, may not dishonestly have been valued at the 

£2000, But, whether so or not, in what else was it that 

I^sxtoiLand. Hunt became pactnersf — — 

Up to the month of June, 1868, the company (whether 

Scott, Dixon, and Loxton, or Scott, JDlxon, Loxton, and | 

Hunt) were clearly only tenants of the land, under. the 

lea^ mentioned; of whieh^ in October 1853, the three 

parties contemplated obtaining ,a reirewal. Scott, how- 

ev«r,*in April, 1868, entered into treaty ivith t)ie mortga- 

gees fof the ))nrcbase; and, in the'course of that month. 

Be boil|bt from thd mortgagor the Equity of Aedemp* 

tioD*^ One 6f th6'pro{toMtioQ9, bbwever/a^pear? to have 

beenTtiadebySciou and'Dix^n; and' a clerk of Scott's 

f wfao is alleged, however, to have had no antb'ority so to 

60)9 io writing to the mortgageeerespeptiag the negotia- 

tioOf U9cd the words Seott, ZHxim, and Co, Xiais was 

mtier Hnnt's. agreement, to becom^ but beDore,he ha4 ao- 

Oiallt l»^onit9 a partnec, which w^tho^^tb M^. Such a 

latter pould'ioUioate, el ooorse, an intended pn^cliase 

by thf ei^pai;ity' The firm, however, d^d not ordinarily^ 

it neem^f U9e the styl^ mentioaed ifi that letter :— , 




I r, iiiiil DiiiMi, if lobe bdieved, weto nolinfiiDti 
I :> it :— and ali three sweir, ibat HcfM was tba 
1.".' ■■:<u„, aad tbo parahpisar, for iiimself alono. 3oiDe 
rijason thera mast htve been, bonriar, aitpftreollj, fdr 
reiDDving all doubt on tbia head— >s f«r as Hunt was 
I 'couc«rneJ. For, on ibo Sfilh Muy, in*DltDOWl«dgiBglh«i 
receipt •>( bis <7:m>, LoKtnn sendB bim a. memMandin), 
n bebalf of Seottmid Dixon, in which baiiataUdtoi 
are piircbased " a fuurtli at^ure of tlit . Aifor iVorti, at 
'iey stand at thii dale, tMhaii-e of puTcltut money of 
laiul and prrnButt," Thai mernorandani -na ea(«red, ' 
13 Lha rjcord m nrinule botA shOirs, un ihs minnteB of 
hi) ptoeeediogs of the oorapaity, wiihin a fuir Aaji^tw- . 
wardfi. In thai boot, bslween tbe aoih of M«y and (ha 
ajlh Augusi, when Han t rrtimJ, Ihf re are BO»et«l eo- 
■~" I'of procaedinjp, in wbich ha and olheW (the plain - 

leing one) tiKffc pari; and tbere cin be nodonbtt' 

[Iberoforf, that — by wliomsovor tbe purobaafe of tbe land 

"•fl to be made, or tbe pure ha«a motiey to be Boptri- 

biired, — the M760 Ijaid'hl Hunt formi^d lia' part of that 

monej. H« pDAli^M7EBharD in the comptmy > tb*t ia 

I to nny, in tbe business n.1 it ibi^ii stood, and m ft iras 

I then carried oir. with all the then rights and iuteteAii 

I of the BBTeral members tbert'of. He had Elialliict and 

opoo notioe, moreover, that be pur^hwfd n» mote ;'aiKt 

that n^itice was open to the iniipeclioB' and comment •! 

every member — present and fitlon'. 

i Wo sn; (hat Hunt purEhaai^i no more than a sbare i» 

Iha richUi which tbe otberp»ttoer« then' poseessed. BUt, 

■■— -ig thai degree of iiner^Bl, if Ih-'y (er Stotrauft 

n alone, porbaps, as' Ibe pernong from whom he 

purchased,) biul ibeQ a right to the fee- drnj^e af tbe 

on pejiog forit, Ac a1»o probably . bi(d tba aame 

ri^)it, prnportiunally, gabjeRl to the sarae oDnditioa. 

Cli'arly, Jiowever, sa it aooms to us, HuKtoonld olaim 

nothing bejond this. ' ' , 

Oq what ffTounrl, then, can tha plniutifT rttkblisti bis 

claim to n ditfewni position r He can only Woeid, by 

inp that bin ekxe and Hunt's eisenlUlly ditftt. ' We 

seu ho* fartbey do eo. Hunt baring joiucd aa 

ftbOTB m»nrione<, and the company requiring afl efficient 

managor, tbe pliuntifTolTered his Ewrvices to Scoit In that 

BapBfiity. BeinE tben told, either that lie Wul' aa a 

candiiion pivc^am a sharti, or tfail if ba did pu^hase 

BOB his object woild be promoted, (for' the 

eridBnoH as l» Urn is oppased,)^ tbe plaintiff on the 

asth May ndilressed to ibe company, by tbe 

tiilu Scott, KK-rt, and Compatq-, the letter which 

t out in Wie jndRment. Ho commences by ' 

Bayinff, '■ I am led to baliove that you are williftg 

give mo ibo imoagcuient of jour Sagiir Xtjn*n/, 

■ lOy providkig. a proper person to worli the 

mp, und ray hecnminga sharefinMer bv the pvrchast 

. aiuiliare, foi: tba bihd of i'750r tbeo followa Ma 

olfpri vtbicb is, Ibsl the salury (including thnt of tbe 

arkiDg boiler) aball be i;500 purinnum, and tbat it 

Khali be doubled of Ibo end of tbo Ural year, ia ewe of 

tbe operntiotis of tbe company Ifiag suooe^fi^. The 

omotlDt ofpurGhase iMoney was afierwaids made £1000;: 

ntid the offer was, on tbe 1st Jiuie, atameetiDgU 

"hicli Hunt was prssenlv aCGcpled. From ilial dale, or 

tbe 8lh June, when the -SIOOO was paid., tba 

pl^ntilT asuumeil tbe paid managimient, and.keftlfae 

uinulea and books of the [company. 

It was urged, in eSect, thnt this acijepltioeo by 

sonoflbe term "sugar refinery" in the idaiDtiff^a 

er — made bim partner in that reilnei-y ; a^ld. if in 

Fpllnery, in tbe he gioiple nf the buildings t«d land 

which the nficiteK pri>i3os3 wa t-oarrieil on — beeauae 

I term meant, or abnuld be takej to rnKsn, the ealah- 

amenl as a whole, and not mertly the buaiMWOf the 

ablishmenl. We eannot accede tu tliia reaaeniog. 

I that iheodrrcapoiMieDBeappoani tons to atDOtukt to, at , 

9 moit. (taking the letlet iind ita. acceplanm a* form- 
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IDS ine ooQtnust b»tweeik th^ p ,^, _ ^_ 

plaintiff thereby beetme jtist m Hunt did, ad equal 
Bharebolder with the othew^ in wli^tewr tben 
eonitituted the property o£ the eonpany — ^indndiog aU 
itR rights ana intepests^ hot no^ng more. No doubt, 
by the term sttgitr refinery,. 181 so intended, the real 
estate or right t«. it idaj htun been acquired.. The 
meaning may be equally Baiisded, boweyes^. by^ taking 
the term t^ mean the leaaeholdL interest. And the letter 
is by no means unambignoue,. kk the ^zpreasions used.. 
The plaintiff speals of managnig a re^nery*. But a man^ 
does no£ manage a htnUHfig^ He manf^es.the business. 
earned on there. Keitherdoea4per8off become ("correctli^ 
speaking; a shareholder in a business, of a bnildin^;; 
but in the eompan^ which oairies on that business,, ar 
owns or rents that, building. . ^ 

It was aucd) a shasrebold^r, that the fltintiff baoame 
by the eontraat* But, at that time, iha purohasa-ttf 
the land hack not he«n . eompleted». or the nmsey 
paid for its eompletioB ; and if Biaon and Sox- 
ton had at that time (whioh dees not apuaar) 
Agreed, m point of foot, to johi SooM im 
the purchase, it seems te us, inoradible— as we eer- 
taioly think it opposed to every reaionableoondasion^ 
►*tbat they meant to pay so lar^a an amount of pnr- 
hase-money for the benefit of the i^aintiff tta well )m 
bemaelvea, b« aoiitribiiting to that pmnbaae oeAhing. 
f Hunt, it has been shewn* had paid JB7iO^-^wil9 a fort- 
Jight before the plaintiffs aeeession^ and enly three 
lays before the plaintiff s offer to aoeede, iir a -fourth 
ihare in .the oonoem, aa it than stood. He had na 
\irther claim whatever ; unless, to the rights if his othe» 
lartnisn bad the same, of eoatributing t» (and there, 
upon, but not otherwise, Glaring in) vty subfequent 
fkoquiaition. Of that j£750, however,, not a farthing iceni 
vo the oapital ; as Hunt must very well have ^own. 
'The plaintiff, however, who paid only \£d50 more,, Mid 
had a salary stipulated for with it» which he contem- 
plated being after twelve months doubled, dnd sH of 
whose money was put into the eonoernt acquived for 
that money--*a8 he eontend^— not enly a fall nhare in 
the business, and ita ordinary incidents, b«t In the 
property about to be par^ved .for it. That is ta 
Bay, the plant, machinery, and land, beinif nnitedl^r 
worth at the time iGdOOOi and the value of the latter 
rising, as he himself statea, and the business — 
according to his own supposition at the time— being 
such as could affbrd to pay £50(V a yei^ foir its 
managument, the plaintiff ae«^red a fifth of that busi- 
neas (retaining equally, of course, a Afth shai^e In his 
own contribution X and a fifth share also in above i^^MKK) 
worth of tangible property. But if the plaintiff knew 
the nature of Shrnf** arrsngement and pesition, Chen be 
acquired — or believed that he was entiUed to — a Afth of 
the bnaiAess, plant, and machinery, and a fifth of his 
own eontrlhuMon, with a clear >hurffc of the kmded pro* 
perty. The defendants, in either rase, it is deiir, 
I Abandoned at onee aH thtiir own previous outlay, and 
'joined their new partner on less -than equal terms, 
▼tluing the bnsinesa (its chanoes or ita expectations) at 
nothing. And if the plaintiff, who knew that Hunt had 
only paid i£7dO, nevM knew, until after he wrote his 
letter, that Hunt had no claim to ownership in the land, 
he must have supposed tbst the latter purchased fox 
that sum a fourth of iS40OO,'and the business ; — a snpf 
position scarcely more improhahle (all things being 
considered) than that he himself purchase! a fourth, or 
eren a fifth of the whole, for his own ^1000. That the. 
plaiotiffdoesno V really believe that he parchased, or 
thou|ht be was .purchasing, all this, we may freely 
oi^nit ; for experience has taught us how completely 
Htigtat witnesscH deceive themaelvea. But that the 
plaintiff in fiict supposed sq when he wrote his lettetf 
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That the defendants, on their part, meant to »ell him 
the share statBd, or soppokeil ilial Iboj were aellioB 
il, i5 inconpeivahlB. Both Scoll and Diion,' it 
14 plain, either bona fide valued, or pretended 
I'': vkIuo, iho buainpsa whic'i thej oimed, 
with its then maimal and aroe)sorif<i, nt £D0OO 
'— bt-rore Unnt joined Ihrm. T.oiton had paid Ihom 
i'JSO for ft fourth ofii. He. at any rite, never claimed 
the land. Scott and Dixon, it »eeiii«, tDDFit have 
pockeifd that Rum. If 30. howtter, Lbitott appears 
nol In have com phiinpd of the approprittioD. Hnnl 
laid tho like amnnnl; vhioh the; in like muinM 
reiained. Is il eredible, then, that Ibs^e two 
liavinu already sunk some, nr, ■« ibcy aas rt. 
'errrat hundreds of pounds. over and above 
r:Dxtn)i and Hiini'M moneys, in starting anl 
rnrryina on 1t:at bunineRa, ever ennaented to advice 
above £1000 more eaeb, with the knowleil^ tai intent 
tbal the plaintiiF. pajjog "n equal. Mm,, btit with{ 
oollateral advantasPfi, would tbereby /''»"' equally 
niib ibewaelves, both In tlie busineesand ttie pii.ohaae.; 
Or, if SODtt and Diion were llms wiling, 'aan wa 
l«]ieTa il<tf LraKwalsof He. iindcBWedlj. had'T"'* 
j:-750 for a fourth of rhe businesi ; geltiog a aalatj lor 1 
short period, but in Maj JHJS having only that bufaneBS 
and iia inddeols in rflfnrn. Is i! to 5ll"l'P21!i. •*"! 
he would concur in adTBncing a fmttiHrXlOTM ana 
upwards, to be shared in by tlio piaintiff, last Jmme- 
dialely after it had been aolemnly rpcorded, br '«ni»e" 
and his partners, that Hunt had 110 a»>b ibn»l -- - - 
Bui thnre raay have been liucL.piion pweUsed i-and 
deception, nceordinBiy. to Homo extent, 18 alleged, llie 
plainUff aweara that Scott told bim (bare wera foiw 
pannent. reprasenline four sl'ar'^s of f 1000 each; and 
il.at il waa Ibe compsQj's object to ioBreaaa .tbeoapital 
by Jbubling il, in order to obuio a working oa^lal ; that 
the prerajspa were very valuable ; that, the ptpperty was 
liainc in value, &-;. The plaintilT objected to paying 
more tLan Hunt hftd; but was told that tho oiwapanr 
had determined to sell the now sbarea for £1000. 1 han 
follows B more diatiDetraprescnlalion.. In a oonvaraa- 
tion before the phanliff'a accBWiDQ as P""?"' ™'S 
(he says) apoko of ihe buildinRfi as " belonging W the 
company. Now, if nil this be Irue.tjie wort«_ being 
Iftkeii to be Bs quoted, and to bavB beeil oiedwilb in- 
tent to mialesd, by seducingtbf plaintiff into purobw- 
inc a share of leasehold proporly. on the pretence toal 
il was freehold, and had been paid fur as snoh, there wM 
a RToss fraud praolisad by ihe two defendanta Bamed, 
and Ihe complicity of the third migllt rMMMbly l» 
Rospeoied, if net by him dsniad. Aad '"^^ 
quite open to remark, and tu tha. jaal WP"**- 
aioQ of surprise, that allesation* so sanou, WM«n •« 
the dcfendanta apparBoUy have brt oppottnw^ 
o( denying, have not been met by dsnial. Oo 
Ibe other hand, these miarepreseniationt (rwl «""P- 
B09«d)«enotreliedoD»a gronnda tor riMef. -^ep t 
as cowoborative of the diargc ihni, in powt effcW, th w 
land and buildloga-n'lieiber pwd for sf HotK Ute grte 
of the pIsinUra becoming a paring— '"""*■ ""^ "* 
iha property m which ^^ -"""-i » 
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lions «ilh Scott and Loiton werf not rejip*^ ^t all.i 
They are BO dealt with,, as. wa_imdera»<wd.lW-HO»«^»^ 
the jadfiinent of tbi " ' • ■ - i-i— - " «"■- 
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inle aocuracy ii ram i*deta-' 
wh».rsoonl— cp«not,hj«ny 
live in thoraelBT, Tbo tenna premii«»' and properly, 
equally "PpUcaWc to leasehoW iiitB™*»r«"d «.»«■ 
tUink il KTobable, the then euntemptated pnrohaaa 




>«s iBtendMl- by Ssott, or ^-^ -^ -t---* 

US Ite fdr the iMBeiit of the cbnipiibjr, (^rsoeb 6f tkew 
M «»iglil oheMwe to Joiir, the rnVsreasititaf mine of tbe^ 
i«DA iroold »atiinaiy form an aididStlAattraotioii. 
Bta« klM lease itself, thoojtrh havmg HeUe ttor^ than 
tw^ jMSS to ran; was- of no ^mall> Yalae^ 'It was 
Biil»>ei to a ettvtonant tof 'j»p^t^ and the eoftie^uent 
laiibfiffy to insure ; but the rent was only £100 a year 
— »whef«ifi. Within fweTv^e mont^P, tfie. tlefendants 
ob'taUi^ for the promises J?900 a year. . And' it is mate^ 
rial to tibe same point to observe, that Ihey were sold 
aiinodt inimediately afterward^^sabjeet ^ the neir lease, 

How,, then, did the plaintiff acquire— <jr beeorae 
•n^t^ed tis^a share in* this valuable prc^[i0rty,^ Be- 
^akOae, as he insists, il^formed »^ portion of the " <fapUaV' 
oo*fai9- adDNSsioh as partner, foirwliich th« illOOO W(^ 
pMd'by ftimi • And the«foUowing are the faetsi bii'Whioii 
tbe'Mflfimpliim.18 basedt 6tk the^^Bth Xay,<arlias bean 
9tmD, the pliKiQtiff.iwrot» hia letter of hpplieatiMi At 
thvt? time Btank had been admittedfi;^ add it was i»6on- 
tettiI^tion,.eTid0nUy, that^the laoii^abdballdinirrslfoald 
be popchased,. They were noractvdty purfihaflHi^•h*|r- 
evBT, (or (he- treaty, whether by Scett alofae, or bys Scott, 
DisOD, and lioxton, was not Completed^) and tbo^entn^ 
alrb«idy^ ment A>Ded was made in the books^ as to the in- 
terost pnrohased by Hunt.. On the^^hj a meetiD|(-of 
the* I6nr partners wais convened, to* consider the eorpe^ 
diehry of d&Mm^^he pn$mt cajN'M of the ootttpa«]^>. 
by creating /6aradditioTua$hkres c^ jeiOOO eacH, to be 
appi»priaied as a " working" oapitaW . On ^he Ist J^m*e». 
that meet^ig was l^eld (being, the- sanse ^ wWoh the' 
plaintifTA. ol&ir was accep^d), and; ih^ ?e#oli>tioiM t^ 
«* dovbto the e^potal" was adopted.. Sei^ee. the inciMae 
in tbeafttooBtof'lfae plaiatiiSiB oontsOwtion ;.and» tbal 
increase |>eiB9 aepeded to^ 1^ b^casMi a partner in tka 
company.. Ik . is tbos, dear tM each e4 
thesefive peraeoa^ Hunt »aiided, waa^ tben-assamedUj 
be iikterestedl ha a capitaJ, rwd ot»fts*ittous, umtedH 
amoontingtto^JBfiOOO.. ited» since ttiree other eqipa* 
sharaa remaiaad^ it isaqpaUyoleat Ihat^hsd tbase be«» 
purakased, eaafe party wonid have bean interested in aki 



eiffhlb*^ Tbe^ plaintiff, . aaoordingly, was therenpoA ai^^ 
terad m the llaaks as th^pwwhasei^ ^^ ^th shara^ 
an eighth sbtea in Vtim Bfffkitiy ' ^ngm Worlu; tt^ 
Scalt, Dixon^ . Loxton, aad Hunt we» severally entece« 
as^entitled in^Bke mannavi '^ 

On these sia^le matter of, course- ent|iea»tba plain. 

tifte case in etfM entiwfr rdsts. . mo aapatal indicalad, 

it is supposed, jnnstrhaae been subetantitt and real ; and 

the stwi wasks, «onse^K>«n^ly. ^^ ^ simple, must hatve 

been includ*d.. Wo bate shown .snflWeiitly, by rafer- 

Mi«e to the paobalMlitiae.of the ca^ thuk these soppoei- 

lions cannot he admittea<ac6ordiafifcto^>ffir aJ^pfehensMm 

ef the facts), without doing violence to ^▼^T reasonable 

sooelttsionrif we oocakdmrtit toiie possible, thai this 

H sttiie " envmt!^ meanbtmcrely an *htt«ry valuO, assigned 

V the four partneva. to thai*' then mterest. unitedly* 

i, the concern— 1*8. leasebaldn interest, its. plapt 

skid maahineiy, it». estimakad. . pioapecU oC wealth 

^l difficulty vanishes. Bu* what . moie cojOd 

hive been 2neant b|i fthose waons ? 

Sich be it raraemharedt. bad n. «tat»d ^qual 

STerU^ ihat eafiital.. ^o. dist«inrtion. it ia «ldsoJj 

WM jSber made^ntended».as,tft tl|at*m«ite^ Mween 

S^lCposiUon «d Hunk's,, or ^tween Bnnfs wd. 

DTxoa^^. Lcxtpn*^.. , Bach. C^^^^^^^^^^^^J^f 
wiih an eighth share; and* each shara^s anto»d ^UkOj. 
Sa share V tha Sugac,^HH ; ^ft ^ii*t^beyond ^ 
qnestion,.had no share in the W.. He 9to<Kt •t Uie 
?e» time recorded, as h.^ng no-suob «i^«^, ^/^?^* 

• prSess of reasoning. the... Q«^ the sam^wyrfa^be b^ 

• S eonvey a different meaniM^m tt^ easa^ of the i^- 
i SrTwbo pursbased eqpatty fipom, Hhnt.. aa. from, caters 
:oltheflrm^ 



It is reioarliablo. loo, that the plaiotiff ooaiA kkve 
hnoim bolLiDg of tben tnlries, or ttie raaolutibn [ 
whioli tlif J were Coaniei, when h^ oflltrod I*. lake 
' Bhar« u partner, llu rcsalndoa may perlx^M ha' 
heea fanned ;- hut, in llie sliap« Id vhioh it vi^whiptfd. 
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il did n. 



il Hint ti 
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abnndaatly olear, tbai, whelhoi ths plaiaiifC w»n in i 
respeM riTer-r«Bched or not, he pnrobnsed simp); < 
Seoll,. Dixon, l4>xtaii, aod HaaK uiiteJl;. had to s 
'and that b» saiibcr purohaBed, nor, 9*.brai<i>R 
And, WIS led bj the defendaiila to beliaia that be did 
pMobase, th* rcvprsion (or, in other wonte, ths absalate 
I nanership) is the land. 
, This hiwg oar opinion, la imaema alrradf rlahc- 
; nted to lui iBeonvcniBot leogib. it is sot neoeasarj k 
: tn«e th»«sse nirthi'r ; still less to follow evfr; aiga- 
i mpnt, and dwull on evsiy MnaU oiKum stance, iir^sanl 
on oa io support of ■ co&trar}' oouclnsion. \V6 bavp. 
if onljt from respect to oui' learned EolloaHUe, ^ul hit 
verj elvar and carefioll)' prepared judgment, giien tc 
then our mo^t carefal attentiDD. But the aircust' 
staaees relied on, ev#n if less ea^ilj answeroj than wi 
^ think them, are all posterior (o the contraot ; tke Datan 
I and effect of vhicb, it is obvions, inuiit be daierrained 
b; mattP.ra fxtsting at ths lime. We nt'aU ahottly advert 
tolbero. Tbe partnero, on Ih^ Glh Jiily.M 1^ waiion 
I of Mr. Hunt, resolrod to inaure " the norka and build- 
ing of the Corapsny" against lire. The vorki 
bnildingH, tberefore, Rays the plaintilT, are thas admilhiJ 
, to belong lo the Compan]'. It this argniuent requires 
any answer, beyond tbnt wbioh has already been i 
plied, (be fnot that the lease bouDd the ConipaDj lo 
Bare, and the ea^gcaiion ihat lessees, aa such oi 
stoDi, nalurslly speak of the premises as ibcir own, 
afibrd thai answer. 

On the Mb AnguBl, the partners —with ths exception 
of Hnot, who waa about to retire from the Company, 
write to a bank to solioit a ca^li oredil ; and thej 
de«eribe thetDselTes, in their letter, n» being sbare- 
holders " of the Company- to an eqaal eiteul, Tbero- 
fore, nr^es the plaintiff, they all eqimlly were Bbue- 
biJderB in the land, Sai^h a aonalQsion. to our ap pre- 
^hensiotl, is qnile viuonary. In what other way could 
lbs partners baYo described tbenselves, if not eqnally 
iateresled in the land? 
. But, adds Iba plaintiff, Scott himself reeogniBud the 
land aa belonging to the compaay. He wrote t} me in 
Uarch 1R51, desiring tna for the purpose of an edver- 
Usement, (all patties being then aniiouB to get rid of 
the ooneern,) to send him, not a deBcKplion of the 
maohinerj, or plant, but a desoriplion of Iba prentun; 
the area of the land, lbs depth of water. Iia. How is 
this a recognition of (be plainlifTs ownership} If. how. 
BTer, it were diBloult to explain the letter on any o'.ber ' 
bjpothosis, M> strong is the Base for the defendants (in 
oor Tiew of it) on erery other poinf, thsl the difficulty 
might tisfely bs left wilbout explsualion. Assuming it 
In be olcar, frrjm tbo circumstances prior to thnC date, 
tbat tht- plnintiff wag not owner of the rfrenion. hut 
WM eniitled. as lessee, to Ibe still unexp*rK[] term (or 
to a fourth ahare in the value of the leiae). the rcgueat 
eontafned in Scott's letter appears to us to bo quite a | 
nataral one. And we see nothing in its lorms or 
character, inconsistent nith sucb as assumpiica. The i 
itefirndant'B own explanation ia, tbet he hod previously 
□biaincd ibe pnrticuUrs of the machinery, and «lock ; 
aad that he wrote, as stated, for « description of the I 
Uni, irli«it the firm bad matTpd to aell eTnylbing, 
bechme Ibe piaintift' was more familiar with it-hfl 
I (3*lt) intending to ke«p the accounts, on \he wle, dis^ 
I 1 cinit aa to oaoh portion. . . 



^■TKrwSolSiion, it wiUlEisKs seen, is urMppoiitB ' ol" 
j Olbetportipasor tbs saup, whioh we (hink ravom ubti^ 
I (d llla defendanU; and on whieh they muah n>li*d, 
, I It apppBM lo ua, however, after what has been said; 
to be gearc elj noeswrj to dwell oq those mattera. 
I luimBiIJilaly afler Hie pInirililTa joraingilia coinpahjrEe" 
, proposed Hilt the retaaiQiAg three sbarcy BbuQld be Te- 
taioea ; tnd, in the rollowjng nt6nth, it mu resoNed Co 
' aea k inat aa d a bank oash eredit. Bat, earl; in Angnst, 
_; diHBatisfaotiaii irai ezpreaaed by Hunt; and be resolved 
„ to retire. This irag, acoording to one veraion, because 
j be saw that (he'pIuDtjfrknfiKDolliing of business, or of 
'■the manufiictiire; hut, according to an ot bar vara ion, it 
ffaa because Ibe defundanta, who bad a few weeks prc- 
TJohsIj purchased the land, refused U> allow him to par- 
ticipate in that pnrchaML According to the plaJotiffs, il 
waa beeanae the; disputed hia claim to share. Be 
tbis as it ma/. Hunt on tbs ISth Augnut proposed, and 
on the 3^rd the other parties afjreed, tbtt hfa share 
should be tak«) bj them : — and it naa taken aoeorlingl;, 
for tbe_«]m ol £S00. This lia'nsaation, it appears to an, 
, woold atone be alsiost oonalusiiB agiinit the' ptaintiO'. 
J Ifae: offer ia entered ob the minutes M a etaare in Ibe 
sugar vvrks and moeluiiet?. The aeoeptanoa in entered 
as* share in Ibe oompanj. It must be OBoeladed, 
tbsrebra, :tfa*t each I4rm was tieed indiff^Mail; to es- 
PWH the aaoM tking. Or, if HtutmBBat a share in 
tbVilonA nd th« otbua maaat Mnatbuig leas, what «■■ 
Ibi eoDtraot betireen them t It will teaieelr be reato. 
tsineil IliM the plainliff united in bnjiDg, and tbat Hant 
aeM the fomier; anil it seems to ns to be too plaih for 
di^pvtelbat lie neither affettej 16 eell.'nw did his part- 
ilere Mnme lo baj IL The sale *«a well understood, 
06 bftth sides, to be of Hunt's share io the butineii and 
iti wi^^nt*, wFioh was, mdispatablj, M ie >im1 to die. 
pose <^ So that here we haie the [daintifl^ in August 
1&93, joioing in t^e purchaaa of a slMre fer- £800, of 
wbat be fSen, at an; fale, kmv did not iadade the land. 
^a *tlJ.BboiiliLvQ.ill(ec. tbetefoie, that with eollaterat 
advantage* m uddidon, he did not with e^aal kntmledge 
make his pwohaae for £1000 in May, ^ ' 

And lU iUb, nlhouL leferenee to th» lafttkdlotr 
ika^iertloD»oaottb, tbat in potot of fhJtthe^AJBIlff 
. >y^rhsd a dkilw to the land; and that it wee pdr- 
tobaied,' as be well knew, on their separate ateoont X<tr, 
rat^, on Scoti'a originMlj, contriWaled to rfieritaida 
by «hei») exdaBWoly. The defendants 
nofei DO nera aitapprBbeoBioa sa to that naHer. If 
thrdeeerdon W mtrae they are petjwed, and they have 
eon^oeted a deliberate frattd. i!lil t^ey' enear fNthei', 
ia refefenee to Hunt's olsim-— ndC lo the land, as imr. 
ohaaed', but tojoin. ID the purchase— that tbe pleJntiff' 
I tbeadieaiainied, not only Uie riaht, but the powei, or 
Ithe wish, BO to contribute. We nave oomwred caretaUy 
the eyideDee of the dofendanta on that jiawt, in connee- 
UoD with the itatemeBta in their answers Taspectively ; 
' HMl m obeerre the aMarent dieerepanoiet' in that Emi- 
daoae.- We-ara bound Id Bay, however, tbaPveaee no-- 
tbing: ia-tbt»« discrep an dee to jtntifj-a disbelief of the 
eTifleseeart»tblB diachimer; balth«t,in onr opinioo, 
ih»««sertioii' of it ie neediUe, and supportsd by the 
probabilities of the ease, derived faom the eusTOandiag 
and aoteeedeBtoiraumstaaaes. 

i Oaifhe whoierlhsrefiire, his Bdner'a decree as t« the 
land and buildises is reversed. The plaintiffis entitled, 
bowffrer, of eenrae, to ar dissolutieo of Ibe BMtaar- 
■hitt, and, to tiiB msiU' aeootuiu --'-■'-- - 
tcooMtt'of ^Mt' ia dna to bi«a 

Be j> entitled alae to aa-aqiad abare _ 

leaM,«p-to tbe datcof its aened dstemioatioa i^lSMi 
•n Uw^MtB^ofilvJieinB, IvtiMiefilMlof the eoMMol 
jor tlia ftftb (noir a fourth) sbare, a leaae in 04Ptr to 
vfav-vtH- be 
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fto eoats, a* to tlya appeal, are given on ajtlter 
Ibe gaoeMl' costs •rvreeen'adt.aa diraoteA by 



It in lenRcly nHeBSKry \o Dbserre, that we ba*B 
tliigoushwl tDrjeol'vntli uo i*e*l)^D ol W*. or tUtU. 

Of equity; but, ximplj, wilL uoe Dt< thoM queatioo* (^ 
disputeil' fact, whiab it is i^- F.^ally t1i*»-proTinoa of t- 
Jury lo daterinine. On ltii~, a-- on oraij other nnnn 
tiOD ofpaubatjiUtj, a iribuiifil ~ ' ' ' 



s the . 

wrong, w lighl, Iks eice^ 
Oouri dm; Bt the !>MBe tim 
that whii* procecftmg on ll 
sioD, Ibat decisioai ni»j i 
arriving, tlisrefori', at ihe n 

tfaal peceoDS uf gifalcr ei[ 



>ri odI; denieajiaD vJmI 
-1. af evidvBoa; howevai 
^.; be— Bui alihnagh tke 
irapnaaadiviUi tha fear,. 
»i re«t priaaiple of daai- 
t>« tbe oatreot ooe. In. 
: i':c[>reeBed in (his >Bal( 
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inoa in eomranrcial traoa- 
L 'Holder hb Hojiac'B to^bs 
Iha tioander coDOlibion. ^'^ >. lave giTeoitbe ttwSt.daU-. 
twrale coDkidetatiHi to Ih'.' vipirs vhiab be ba»^S0' 
t'learl; and ably eiftresaed, ami haTe do* f eotllMili to - 
disaeo-rmm.lliem wilhoul ciiiiHideiaU«aBzi(tT.. 
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COLttMS AND OTHEB8 V. ABBOT AND 0THEB8. 

Mr. Justice Therry, Primary Jadge» gave judgment in 

%lii8 ease. 

The odse had been argued on ' a fbrmer day by the 

A. ttorney- General on behalf of the next fHend of the 

infant plaintiffs.- and by Ur. Blake' on the other side. 

Xbe argument mainly related to the propriety af bring. 

log a suit for the partition of the infants' estate, the 
. oouraa of conduct pursued by the soliritora in the insti- 

tution and management of i,t. His Honor sat for seyeial 
. days in taking evidence in the matter, and, agreeably to 
! notice given by him, on the last day of sitting, for 

that purpose, pronounced the following judgment on 
. Tuesday : — - 

After a long and protracted inquiry, extending over 

mmiy days, it at length devolves upon me to pronounee 
my judgment in this ease. It is a ease which presents 
■ niaoy remarkable and novel fieatures, which is of great 

> importance to the' individnal interests involved in it, 

• but to the general administiation of justice in this 
^Ooart ; and moreover, I regret to say it involves oon. 

sideratioBS connected with its conduct and managoi 
ment of an envbarrassing and painful character. B^. 
J garding the ease, then, ih these various views of inter- 

estj I shall proceed to deal with it as the evidence and 
.'proceeding before' rae suggest, and, in my opinion, 
; justify. One rem^Arkable feature in the case is the ad- 
j Tanoed stage at which the suit had arrived, before I 
^became fully acquainted with its true nature 
] and character. By reason of all the steps up to- the 
i^ery last being' taken by consent of counsel on both 

> sides, the ' matters involved in the suit were not dis- 
\ ous^tad as. in suits whidre opposing claims arise for de- 
' eision. When parties are represented by coapsel, and 
I they consent in open Court, the Court gives credit to 

• counsel for their having duly considered the interests 
>oonftded to thera, and oonfirni an arrangement to which 
f they assent. It is plain that the cause of doing every- 
i thing in the suit by oouftent was facilitated and easily 
j effected by the circumstances of Mr. Branan, of the firm 

of Brenan ancl.Hosse]l, being solicitor fur the plaintiffs, 

and Mr. Bu^sell, of the same firm, being solicitor for the 

^ defendants, and Mr. Cowan, a dork in the service of the 

I firm, being next friend, at. the instance and request of 

; Messrs. Brenan and Bassell. Thus the whole mnnage- 

1 ment of the suit for both parties was in the bands of 

Brenan ancl Bnssell, for it is avowed that their oi^rk as 

next friend was only introduced as a mere formal parly 

by theml In point of fuci* the managing solicitor for 

both sides was Mr. Bo89ell,<on whom the equity business 

of the office devolved;' the senior partner, Mr. Brenan, 

having the common law and other duties of the office 

appropriated to him. I confess I fully share in the 

strong disapprobation expreesod by many judges, in 

having a suit conducted foe plaintilF and defendant 

I by members of tbe same firm. It is excused and 

I tolerated under the mild but often delusive term of an 

amicable suit, but I cannot conceive an amicable 

sait to exist when aatagonistio interests between 

, cettttiqite trusts and truateea may arise. The present suit 

j clearly shows how incompatible are the duties of one 

vfirm acting for both parties^ for, whilst it was the duty 

of Mr. Brcnau on behalf of the plaintiffs to limit and 

; restrict the trustees iu their accounts against the estate 

' to ja.U and fiir claims, it was the province of Mr. Bussell, 

\ soUcitor for the trasteea to sustain their account and 

have them allowed against the estate. A more 

; striking collision cannot be well imagined ;— and when 

I UQjast claims Are made by trustees the solicitor may 

j be true to the interests of the trustees, but can hardly 

i be so to the interests af the cestuique trusts which ho is 

, alike bound to protect A similar practice, however, — 

•t^t of allowing members of the same firm to conduct 
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lioth sides o't' lli(; inse — I atu an-ore, premie in' respacT" ' 
nltle offices bntli ia i oglicid anil in tbig ooloDj, and is 
eipUiiied anil iixcusod ciii the groanil Matvd bj Hr. 
Blake. Iliat where bolb parties aruclienls of llie Drin, the 
ptttoers like [o keep tbe douljle cost* of plaiQliffand 
derendant amnni^st ibemselre*, ralber tbau Ihat ihcj 
should go to iiltier aoliciturs. However ohjectiaoable 
thia prncKee m.iy be, »» I lliiitk il t.i, jet as il ba» Dot 
fQt been pruhibiteJ bj express dccJaioii or oriler of the 
Court, it would not, I iliink, be equitabla orjaal 
to single out Ibe present suit for especial condem- 
' nttion on that Eicoount bIodo. 'I'ha pniotite, 
''however, never has been and cnijnot be eitended to ei- 
« use or relieve tbe memkra of a Bim from pFoccediiig 
in a suit wiUi a? much rngnlanty end correotnesfi, aa if 
the plainliS's and defend an I'd inlerests nero ConllJed to 
aeparale and in 'epeadent snlJEitorf. One pal|iable and 
dangerous inDDnveoienca sf tbe practice ia that when, 
-one MlioiCor mmngL's for bolh sidirs, il enables tbe nhole 
■luit to b« oarried on, as here, bj conaeiil briefs. What 
A. as Bolioitiir For the plninlifi*, proiKtsee, tbe sama A., aa 
wlioitor for the defendant, vill Dot oppn-^e, and thas the 
. suit oommenee.i and closer ai there j» no donbt in my 
I mhld it would hav.^ minmenoed ond closed here, with- 
out argnmenl or discussion, bad nit my nlteation been 
called to tbe titate in which the case stood, by the Mas- 
ter in Equity, in the manner mentioned in Ibe minutes 
I Bhill prflHentl; read. Ilut, befure I rL>ad ir, I deem it 
' my da^la express n]y thanlis, as Jndge of Ibis Court, 
to the Master for Laviog invited ray aiteniion to tba 
tbej state of tUo suit, which (if he liud not donej it is 
clear to me wii ild not have heco dona at all, and 
there perhaps nontd remain for aver undisctoi^ed, th.' 
reckless ripfriJituro and the faUiiied end forced 
accotmts hy which nvo out of lii of ^ these infant 
plaintiffs hiivu been wronged, and 'their inheritance 
warte'), with little or no prospect of Ibe 
injilt? they ' have sustained, being repaired. It iras 
assuredly no agrveable ta:>k to Ibo Mister, any more 
than it is to me now, to institate ft tedious enquir}', 
Mtlonding ovei' many dayj, into ibe whole conduct of 
this ca^a, aiid whilst 1 oan exense tbe seDsitiveness 
with which SDlJcilora may L'el at thtir conduct being 

JnestioDed mid ooquired hi to, it no loss 
abovcs us to whom jaJiijal fiinclious . aru 
' coDtiJud, that WB stand ,'' clear in our office," and 
, ^ua^ consult our own i-asa and betray unr trust tu Iho 
I couimnnity, hy being litent and turning ft way uur eyes 
I flora acts whicb may merit htIous repreben-don. Tb<> 
' fallowing minnle eiphuns tbe cause and occasion of 
I making it. As to tbe gqggeslioa thrown out not bj 
j Mr. Illakc Bs c<.UQsel, hut by Mr. Brenau, that this in- 
. quiry should not be direotM by the court ex mero 
■mola, but on motion snsKested by affidavits. I nsjert 
I the authoiily of tlila Court at any lime to inquire into 
I allege I misL-omluct in the progri^'iS of a suit, especially 
' if broaght an lec its notice by iu proper and principal 
. officer; and. before I aonelude, 1 shall show the 
i Court posK^-^st^s wiiliiu itsi-li this jarisdiction, and 
I need make no referennB at all tu the Mailer in tbo 
matter. Bc.iiJes. wbo was to make such u motion 
here? Was it to be eipeoled Mr. Brenan 
as Eoliuitur for Ibe plain'itlK would move an 
enquirj inti-i tlin can<luQt of Mr. Bns-^ell or vict vtrM. 
Tis tiue Ml'. Billyard had been introduced into tbe 
(tuit a few liays before tba Jjst motion in tho suit wan 
raude, ill plaui nf Mr. Brman. but ho kne.v nothing 
of tbe previoua prock-edingi, no thi'. from the verynrces- 
sily of the eaao it ia plain that if the Court had uot 
directed Uie enqiiiiy on its own authority, there would 
I have been no inquiry at all. I'he fjltnwing is the 
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foiiiiia and Olhri-3 v. Al)bot and OtBere. 
Mr. Blake, on Fridftr, 2Ut inatant, moved by rulo nini that tha 
Oiommissioiier'*j certificate be confirmed.) This was a partitioa 
=* «il. in n-liioh the iiitoieats of ."^ix iufunt plaintiflTA were involved. 
>f 1-. CHry, the :vr?i6ter in Kqaity, said, in open Court, he deemed' 
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-Shat til' pftrtiiiou m^ile. by tiie Commissioners should take effect. 
:io iii'-.i-^yvor Slid iluit the distribution was unoqaal. It iYQal<l 
j?i\*» di^nroport'onale incomes to the infanta; and, in some 
iii.-.tat'Of fi, the x rojiorty, which consisted of houaea which wore in 
a di'mpitij^t^tl Rtato would require a large sum to repair them, to 
ili«™ gr<>'it dptrimentof the infants, to whom that particular pro- 
-pcitv w.w al!i>tted. As the proctodings in the suit had g»ne on 
Uy couvnt of parties, the facts may not have oome under the 
coi^nizQ-icf^ «if tho Court, and he. therefere, deemed It his duty to 
jiifMini I ho Court lto>v tho cane titond. 

I'nder tlieae circumstancos I direct thatno further steps be 

•-Xalien in tho cause until the Master raports tiie grounds of his 
statement to me ; and I further reqao.st him to report generally 
iipou tbo case, and especially by whom or ai whose instance the 
suit was institutod, by whom conducted professionals:, and 
whether any, and which of tho proceedings in the case haye been 
taken by consent, and further, whether any, and what circum- 
stADcea rendered the institution of the suit necessary or advisa- 
ble,— aad whetbor the proposed partition bo bonellcial or detri- 
mental to the interest of the infants. 

B. TiZESBY.' 

i.^The report of the Moster on the points of inquiry I 
•directed wa.s farniHhed as far as the materials before, 
hiir. enabled bim to report — bat a^s the evidence in some 
respect.s was not sufficiently fuU, I deemed it r'ght to 
undertake farther pnqQii7, wliioh, instead of being con- 
ducted by the Mnster, vas conducted by myself, at the 
-I'eqaest of the Master (aH hia report placed him in an 
accusatory position towards the solicitors), and at the 
request of the solicitors tbemseWes, who for the same 
reason oppressed n desire that I should do so. Accord- 
ingly, I took evidence on the lOth^ 30tb, 2^th, and 30th 
of December. Much of that evidence was "not very 
relevant to the matter on which I have to adjudicate, but 
AS tho character and conduct of two solicitors of the 
Court were involved in the investigation, I afforded, 
perhaps, a scarcely excusable hititade to the inquiry. 
Vor instancp, it was urged with equal earnestness, and I 
believe correctness*, by Mr. Brenan that on the death of 
the mother of these plaimifT', he interested himself in 
procuring a suitable asylum fcr the four infieint girls; 
and in assisting in havhig them placed at the yery 
, rtepetftabTe iKMtMing school of Hi88"Moore, ©rSydney. 
I think be rendered them a kindoesa and a serviq^. in 
doing so, but meritoxiooa as thia. may be» it has no 
relevancy whatever to the present 8mt--or to the points ^ 
upon which I am now called upon to decide, which consist \ 
of two main prominent propositions — the^w* involving the 
question, wnether or not the certificate of the Commis- 
sionerq for the partition of the estate of the late Thomas 
Collins should be confirmed, or whether it should be set 
asid-, and if so, on what terms ? And the second, in- 
volving the question of the propriety and oonduot of the 
solicitors in the suit. I quite agree with the learned 
ooonsel, Mr. Blake, who argued the case on both points 
with great ability, that the subject branches itself into 
these two points, which-should be kept distinct. •It is 
according to the subdivision thus suggested that I pro- 
pose to deal with the case. Was the partition proper 
and beneficial, or nnneoeesary- and injurious? Does 
the mode of bringing the accounts before the Master 
shQW that the suit in (bat respect was improperly con- 
ducted or otherwise f It is not a question alone of 
mere remissness and negligeoee which might be a 
ground for changing their solicitor, bat was there impro- 
per oonduot. * 

Before enteiing upon this discussion, however, it may 
be eonvenient to state in brief outline some fiscts con- 
cerning the position of the parties and persons involved 
in this djsoassion. Thomas Collins, the father of the 
six infant plaintiffs, was a person who, origiaally of an 
humble station in life, had been for many years a pub- 



of kbuut tha vhIu ot ^IfitX) A-jtear,' b«BuI«s ooaaidWo- 
hte pffKinal prDparly in uodms 4ud otherwise, Hm 
,1 properljr. M ibe lima of bis death, (ODfiiatCd of » Sum 
at BwibHlnwn, Mwr LiTerpooI, of aliont 340 aecat i 
o'glii tiQUMson tboParMintlta-nHiil, and about siiKen 
or suvenleea liouMiinlCiiiil aad other »ire«uin Sydney. 
It ia a BDinawliat novel and remsrUable nirauiD^UDce 
ibat WLtb tlie ezccpiioa of bis wile and infiuit obildren, 
it roil]' be iralf said of htm thnt he died oitbaui a rela- 
tive or a friend in Nsw South Wilea, Ar«bdMcan 
M'Eooroc, tiie introdiutJon at vhoae name ioto the irill 
■•I l*i»tea-and -e»«iiWr was-irhotlj unaDlfaorined, dis- 
daim^d. Whether Mrs. Aliiio Collins, who oalj sarrited 
lier liiishand six mnnlbS', acled or not ne have no cri- 
denoa : hut it tniuW appear tbaC the only acting trusi^f 
and the onlf one against vhom an ascounl as in T 
Caltins'B mtate in prayi'd in Ibe Irusteo Abbott, o farhier 
an illitente pur.wn, and of whom lualiRcaliun !< 
niAna[;e and Buperinlend an eslatr, and a«l as a roreivi^i 
<if Ihit rents, may bo Judued of bj tha obaract^r given ol 
him b; his widow (sinoc mai-rieil), who saya " that he 
^vaa II man whom she never knew la write ont an 
xroouat. He could Write bis own name bol oould not 
keep acconnls." Acoording to her testimony, it appeat? 
that the book oontaiDing the aecoonts, for wbioh be 
nas respndsiblo, was insde out by a i 
loJned in hia bounp, or lived in his neighbourhood). 
rr^lO vancEeia piirlly real, partly fupposilitions and ii 
eompleta, and partly rorgoJ. which vonobeTB it does ni 
epp«ar Abbott either read or nnderGtood. Tlie ol'.ei- 
ttustea, O'Neil, noder Mrs. Collina's w 
never interfered iu Lh« property aoeoiding 
bis ana war, and Ihua up to the time 
Ilia di'alb we Gnd Abbott, and Abbott only, 
(^xeraisiDg u control and dispoE^ over the rent9 of Ibis 
estate.' ColUns died in June, Itl64. IcavioR by bis will, 
wbiob waa drnwn and prepared by Mr. Brenan, his 
whole real and peraanal eitate to Arcbdeacon M'Encroe, 
the deleadant Abbott and his wife, Aliee Cullins, in 
tniBl, " to divide all his real (Veebold and chattel pro- 
perty amongst his aiz children, Ihe infant plaintiffs 
anil bis wifp abare and ehnre all alike, to be paid to his 
BIX iafunl children when ihey should came at the age of 
ai yonrs, and in the mean time fur their maintenance [ 
and edoiiaijon in snub way aud to sacb extent as lis | 
trastue 3 should nan aider moat to tbeir advantngs, and | 
the (eutalor empowered his laid trustees to deal m'lb 
nil his real fr«lioL] and ahattel pr pprty aa they should 
cotiHider most beneflcial for hia children." Alice 
Collins, hia widow, died about six m on tbx after I 
bnsliand, in January, is.'pft, and by her will, whinh i 
Bkn drawn and proparad by Mr. Breoan, she davii 
and bequeelbed in tmet, aa 1 have already slated, 
amougut otber lageeies, X'ioo la Ibe defendant Williajn 
Collins [an ilk-gitimnto son at her huabanlj sod to 
Bland aeiited of one of the dwelliog-hottBeB (not eicBoding 
lUe value of ^'TOOj to wbicli shi abviild becoinu 
entitled under her tiusband'a nill, nnd alxn one 
iiioiafy of her one-aevenib share nf Ihe fnrm at Ijver- 
)iou1, -la whii.'h t,bn nas entiited under her liusbanJ's 
will, in trust fur the defeadanl William Collins and bis 
beirs, and open liis attainitii; thi< iige 'if twenty-one years 
she dir-^led thai if no dwelling-house fell to her shnro 
under lier bnaband's will, or if the dafeodnnt, William 
Cotllni, sbuiild n'lt sleci to takA audi house, then the 
1 inislepB should aland lioBsasaeJ of an amount eqoiva- 
leni Lo the value lliereof in trust far William Co) lins, 
liii flji'i'iilnt^, !.<■., f.n liis attaining the age of twenty - 

l,^.. ,1.. .. ;i... ,,. ,[,p property waa to be 

■ Ui-n, the infant plaintiffs 
-IhiroB. Tbe-e, - 
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Y^or parlidon apjiliad gnly "to thu nill' orTbmiaa 
Collin", Ibe testmor. The defrndsnt, Williim 
Colling, tlien, who is only enlilled to a f,Utv 
nniler the will of Alios Colliag, oan lake nothing by 
this pnrtilJon, though it ware lo lake pfffol as it now 
itiDilfl, bat iraaM httva to snek by • fraih suit f<ir 
ilia sliaro on a partition of Alice Colliiii'a estate, if 
iba advantige of William Collins W(re the objeot 
iougbt far, it is not by a bill framed lika the present it 
.ulci be BtUined. hut by a hill filed by Ibo trusfae of 
'"* "-"---■- state against the Imst^ei ofThamai 
eallidg for one- fn arte entb of the 
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I Collint _ . 
CollinVd estate, 
Liverpool farm. 

entitled, there 



Q of it ,£701), to whicli lie would In 
night be a special instrurtinn t. 

to give bim hie choice of a house u 

tlinl Tahio, if there vere hath an one on tire CFitato, ant 
if not to pay him £700. In tliia way big rights wool 
have hi'en Boeured, and there woold have been n( 
occasion to dtalurb and 'diatribnte in parfiiion the gren 
bulk of the i>attiLe belonging to Ibo six inlunt plainlifT-i. 

His obvions inter— ' •- ->■=-' " 

ind to which he . 

o lake Ibo €700, and wilt this sura and „. 

the LitcrpocI farm, and wilbout eipensive litigation, his 
, etaim would bava been fully met and salisfled. But ull 
" -8 is on prcoumption (hat ho waa of age ulien thu bill 
s filed; for until he arrived at twentyrjuc he had do 
, rested interest to entitle him toanylhing.. I'ri.of of his 
' being of age was indisppnsible under the term; of ihii 
wiil, wbieli, Ihoogh not fully in tho bill set out, is in 
I evidence, and it contains the following proTi-<o;—"Tn 
:a of the decease of the said William Collins under 
the said age, then, as the share of my eslates and pro- 
perty hereinbefore limited in trust tbr him, I direct t^it 
the same shall go and be held upon the trusts herein- 
after sat forth," that is, in trust for her other children. 
Until be arrived at Iwenly-one, then, there was a oon- 
L.'rest in Ibo other three children, which could 
defi'iiled by that event. Tho Me^t.-r 
I reports t'nt it appears to him that all 
' ving the slightest imprest in the suit, ivere and slill 
; infauta, that in the' six infint plain'ilFs and iho 
I defcndanl WUliam Collina. The weight of evidence, ns 
■ taken bd(<we tho master and before me, ccruinlj lavyuis 
the presumption that they were all infanls. Thp tin 
plainlilTs are admitted lo bo so— and as to Iho defendant 
WilliamCollinsbeingso, there is first, tbo Hirong pre- 
iua evidence afforded by the will of his sltp- 
ir who died about si^ months before thoijnlitulii>n 
mit— speaking to his being entitled I o ili^ property 
id to him. Tbn will states. ■' He shall be so on 
>ming of age," which imports that ho wns nnt 
at Ihi' lime <if her-making her »il), in February, 1BS6. 
The bill is filed in Auinst in the same yeaf, and there ij 
Bhaw that in the interval ho ojme of age. 
' There was also the indenture of apprenliceahip signed 
)v his father in lHr.3, which ttatos bim ihen lo be of 
utlceu years of age, so tliat he would not bo of age 
liitil the present year; and Ihoce is, moreover, the fact 
, deposed to by himself in December, 1850, " I swear 
that I am tweniy-lwo next month — that is, in January, 
lBa7." If this be ti'ue, he would not be of age until 
January, lt<SO. In oppoajtion to this strong preaump- 
linn of his not being of age. il is stated tliat abont 
oigbtcen mouths ago he instructed Mr, Brenan to defend 
him at the Police. oSee for having left his indenlnros; 
but what took place., on that ocoanion there i" "" 
ovidenoe, and the stalefsent of Mr. Russell that, pravi- 
ous to tho filling of the bilt, William Collina swore ha \ 
aasofsg",— a fact at variance with ulial he swore before 
me. There wai a eopy ol a haptiijmal ceriiflcate also I 
put in eviJeooe. "but lint carried the proof no farther; 
fgi " a regiHitr of baptism is evidence of that f^iot and of | 



Ill-, luj III. Iiui gi-iierally Ui»l he was Imrn in IMIIl. 1 htva 1 
<l -I moil it H^jlii lo sii thut rdl; iiitu this painl. biitj 

iM-^e, and dial clUd bj Mr. Bkica from Snd Veeta I 
Williams, p. n38, LnrJ Brook nnd Lord iiDil Lad; 
llarlfard, »lioa« lands were oiov^jed ta EnisUes ia 
irustas (oone inoivlj to aa in Taut io tail, a» la tlia 
oilier tn B. (wlm wan of agoj in mil, Tiieo iha Lord 
Cliantmllor lieonod a parliliun and iseaed a oominisiaaD 
to allul 0111? mointy in scvirallylo Linl Brouk aud llio 
uili«r to Lord Ilerlford, aocording to Ibfit 
rosjieclivo eilalM under tb« will. In that c*' 
pslnlas at the llraa o[ iho draree, were yeiit 
in each under the will, bat hers no eaU 
veaiad in Witliam Collins nolaas it was shown he w 
twantj-ane years of age^ of whleli no proor was gireo. 
Eyen ir [be oHtitte vested in Williim Collins before 
coiaiDg at age, he should have hsd a guardian ad Ultm 
appoinl*! ; but as it wis not vested until be w 
twentj-one, au4 no proof had been giien that he w 
twenty-ons, he had no right to be a b party to a pinitioii 
] eiiit under any sirauiD»tat)ec!i. I am aware tlial Mr. 
I lllake was iuslructed that William Collins was of age 
' and gave bis opinion aecordiogly, but thi asaumplio'n of 
hie being so it an saaiiTCption, that has not been es- 
lubtished in proof, as it should be in cTery Mse wliere 
the vesting of an estate is limitad to the dale of i 
party becoiaing of nge. The result is that as to 
William Collins not only does be derive ns benefit 
from the partition that has taben place, which it 
admitted — but he even did not supply the prima faeit 
CBse in evidence that entitled him to any parlilioD 
at all, even under Aline Collina's will. As to him, (hen, 
this suit ia not only □nproducliie, but, as the Maator 
tilnlas, aader the ciromnelances, I believe "unpreee- 
ilented." 

1 may then at once express the opinion that, as 
reosrds the interests of tlleae six infant plainliSs, with 
reference to the wilt under whieh it took plaoe, and to I 
the nature of the property for which the partition was 
Bonght, I aannot seo how ■ next friend " who, in oom. 
nenoing a snit, nndertakes on his own part thai the 
iuil he hai m commenced is for the benetit of the 
intants (Jones v. Powell, 9 Meriv. Ill), coold leasona- 
bly Donoeive, be was HntEciently warranied in bringing a 
Htiil tot the partition of this property." If bn had regard 
to the terms of the will of the tcBiator, he would bava 
there round that he deiiiics and bequeaths all his free- 
hold and personal properly in trust to divide amongst 
Jiis mx ehildren and bin wife, ehare and share alike, t 
bBpaitl to thorn when they shalUrrive at Iheage of twenty 
one, and in the meantime for their maintenance ana 
education, in iitch icay and to inch extent aa his triuuet 
fhaU contidtr mofl to thiir advantage; and ho further 
Wpeaially impowera bis trustees to deal with all his real 
■ad freehold and chattel property in snch way as they 
'ihall He inoif beiu-ficial /or the lulvaiicemenl of hit 
chlldreH. Sere then is a wide authority given lo them ' 
til u«e the ivhiila estaie in a species of holch-^Kb tor 
the general distribution and benefit of all the children 
aocording U> tbsir disoralion. Tho», frcim illness, 
infirmity, or soma other cause, a larger supply 
from iLe estate may be needed, (be ihe advance- 
ment of one than the other— tbe trade or occupation in . 
life to which one may be oalled may require mure fov 
bis advaneemant — the education of the boya more than 
that ol Ihe girla, or i*ice rerta ; — for all these purposes 
tba, testator confars a discretion, for tho (lithlul aieroise 
ot whiob ha relie* on tho tmateea. But Ihe effect of 
praposed parlilign ii lo fuller ttut diaoiBtiou, to \ie 
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ap aaa allot partioolar parts of tbe estate to th« ehii* 
dren, separately, and to antloipate the division which the 
testator directs shall not take place nntil they arrive at 
twenty-one years of age. It was iii:ged that the dis- 
cretion given by the will was so wide that the tmstees 
coald, oC their own aco6rd, make the proposed partition. 
Perhaps they conid ; bat that iS no reabon why the 
Court shonld be called upon to make is partition which it 
does not see is for the infants' advantage. The first 
devise in the will is certainly, as Mr. Blake remarked, 
not English, for one cannot tmderstand' hoir freehold 
property is to be paid to children share add sfaalre alike ; 
bat, assaming the words '' divided amoDgst*" to by the 
testator, thete is a great vagueness in the expresson 
'* when they shall come of age." Does it mean, when the 
last or the youngest shall come of age? I apprehend 
neither; but (thoagh it is not expressed^, the meaning 
is, that each shall have his or her share as they respec- 
tively come of age ; and, taldng that to be tbe intention 
of the testator, I think it is an easy matter to point out 
how; each may receive his respective 'Sbave without 
recourse to a pirematnre partition detrtmental to tiie in- 
fants' interests. I have also stated Uiat the very natore 
of this property pointed out the inadmisaableness of the 
proposed partition. Apart from the personality, it con- 
sists of houses, some in good, some in bad, repair; 
some land of prospective value, but not yielding a pre- I 
sent income. Now it was tor the manifest advantage of 
the infants that* property ef this kind should be held for 
the common benefit of those children untti the period 
that their parents will prescribe a division. Thus the 
rentals yielded from the good honsea would come in 
relief of the dilapidated ones needing repadr^ or yielding 
inferior rents; and one general fund for the equal bene- 
fit and impartial advantage of each and all would bo 
available in the hands ef the trustees Heir their e«luoation 
and advancement But by the partition that has taken 
place, admitting even the disproportion to be less thau 
is set forth in the Master's report, it is a partition 
taken on a principle destraotive of the one main object 
of partition— an equal income distributable amongst 
the partitioners, I^iking one instance stated by Mr. 
Martin, thoagh in some small degree it may eir in de- 
tail, it is correct as illostrating the principle of tbe in- 
juhtice of the proposed partition. After showing, accord- 
ing to the Commissioner's award, that the portion attested 
to Catherine Collins would yield j62B0 a year, and that 
allotted to her brother Christopber would yield only 
£143, the Master proceeds : "Now to compare the two 
extreme cases in the proposed apportionment, suppose 
£130 a year to be allowed for the maintenance of Cathe- 
rine and Christopher each, and that the costs of tbe 
management should be on eaoli J^'20, then at the end of 
each.. year Catherine would have a surplus of X'lST to 
invest and Christopher nothing. An inequality of this 
kind in a greater or less degree must be the result of a 
partition taken of property of this nature in the way in 
which it has been taken, I do not complain of Mr. 
Langley adopting this mode (I am quite disposed to be- 
lieve that in bis judgment he deemed it a fair one) ; but 
at the same time it appears to me a very inequitable rule 
of measurement in snch a ease, which I should not ap- 
prove if in other roRpects I were to confirm the parii- 
tion. To equalise the incomes of the partitioners the 
whole actual rental should be ascertained, let each take his 
proportionable shore of that rental, and thus their in- 
comes will be equalised ; and as to that portion of the 
property that yields no rental, but is of prospective 
value, whenever it may be sold each should be allotted 
in a due proportion, as far as the nature of the property 
would admit of it, and thus a fair distribution, firee from 
the inequalities which the present partition presents 
may be arrived at. Another point, and one however not 
altogether flree from difficulty, is that which relates to 
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d to Mrf. Cutliuh, but ai> thd oftliiiii uf i\ii aiMe 
naiHt* Of ■ farm of 351) Rcre* of linil anil uf 
olhvr Sydncr iropcrt;. ibeni sIkuiIiI ht ■ 
'*■" ' — -li-.— -I frfjoi ihe loirn pfoperiy. 
I nui loia iru ine iiiiiirr>aan of Mr. Breiian hiiuaelf, 
t^ ' fruiiar ufihe wiU. ismknirm; as if be wen iiot of 
l^'< o;Hnion lin woolil not liiiTO s>iri>lf sanctionsd a 
il wtn in the «ill nhicli ho tboughi oould Dot lake 
'.'<)>:<. The piini/ipla on which lb«ru should lie putiiion 
oi [be Urtii distinct tttim the houvi and Sj^duef pro- 
perly is eimnplified h; tb« MutBT in his etidvDce io, 
I iliis Hny : " Ira tesUtor, havirijj three different eslates. 
ili-i ises (hem lo tlir^e ■ona &> Iflnauta ia common, there 
o/[| be a legtldiriaiDn of one uMale vilhoat affdCtidg titc 
ollicva, Bod one of Ihe eons cftn dispoee b; a irili or 
olIjTH'isa o( Ilia s are in trnj mia of them, aod Iha prin- 
C'|ili> lliiis eiemiiliHeil, appenrs to me to be boruo out 
bjiliii oase cif Story f.JobnMn, parlly reported io lit 
Hi:rl |inrtl; in 3nd Young and Coll;i;r, whcie one of 
Bi!i-.Tnl ifnaniB in oomnion hssoourejed Biiij liis share 
of iliii usialo in dialinot jiortiona to ilifferent individuals, 
up ■■' n dill hah'^equeatl; ni«d for > putllion of the wbute 
a<^lrl^ The Cuurl, in maUng its deorop, will have re- 
1 I I ii . ■ i-i. Iv to Iho legal riuhta of Ihe oripnal len- 
1 1 , bat to Iho eq uitable Ti|{h1s of all paTtitu 
ii liin the enlatB ; it will, therefore, earry 

11' I' . I ' ' . lie bill into efTi'ot, b; direoliDg a rlisiinot 

|jni lut'^ti 1^1 eocli of the several purlions of Iho estate io 
ffhiuh iliu aiiuoeiis of ibe quoadam teuaial in common, 
ri?ep4ctiirely Luvu an inlerE^st. 

Hera than, Alice Collins heing a Ifnant in oomraon, | 
di'vise^ — which i» (quivalenl to convejing — her slince io 
ill,' Lirerpool flitm to William Collitia, and it apposra to 
Li:<' ihnL the case of Stor; and Johnson to ttx applies 
ilui iL seventh share ofthat tkrm thould ia sUotied to 
)u'i irusteej lif not doing i>o her devisa in ftivaur of; 
William Coltina, as to tiic far4n, is altogeiher defeated. 
On this groond eUo, T think, Ihiii pariiiion ean be sas- f 
Wiixjd; but I df em it unnec<istATj lo pursue furtiier 
tfio ooani deration oftbo luoJe ofparliiion, for il mtj bn 
I Contended, and not wilhout rfnson, that if ihe mode of 
■ — .!.-_.. __ .... ._ ,g ^f inequality in the nllocatioB of 
nakiog a diatinct and 
) of the Liverpool farm, the Court 
to set niida the uommisslon and direct 
ti lo he appoinleil hj the UaslcT. 
anBibls of Ihe weight doe lo Mr. Blake's able 
I trganent nn lUia part ^f Die ease, and the Cubham 
"W c«se fttUj repnrtcd in two equity cft^M, abridged 
, and other cases eited hy him, whieb, il.ougti 
_ . ibcring lo ny own view on Ihla point might induce me 

& direct anch an ameudmuiil of Ihe panition if it were 
I that on oilier giiiandH 1 do not think the ptirtition 
~ MD be «aataiueJ at ull. 

Ithaabeen saitgei^teil that na Ibera ms no llmo 

I finoled by the will at nbioh the device to Alice Collins 

llhonid' take effi'd, it was not ni-oexswy that situ— or 

I Xtime who elaimeil under her, should wail tmtil any of 

I the InOtntn eamo of age. Il may be so; hut for ihe 

I parpO'te otaiiportion!ng her share it was nol reqniaito 

that there abatilit be aov iiaitiiliioii of Ihe infaat's esiatea 

~ A precedent for aesuring her share may bo found in 

the case of HohBon T.Sberwaod, 4 Bevso lei. when 

in a suit for partition &vo listers were each entitled tu 

onclVfth 0* the esUte aabjeet lo llie claini of the sur- 

tiaband, of one who was enliliod to pani- 

liilit the Maater of Ibe Bolls dedded lUst the 

! aaW plaintiff was entitled lo tlie relief he asked, bow- 

L, ..'. . .._. .._.._ ,, .,, ,1,0 oi|i,„g_j,Bt he 
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when the other parties wished them to be kept together, 
and he allotted one<fiftb of the estate to the plaintiff, 
without distnrbiing'the other shares. The Court would 
pay the same attention to the interest of infants here, 
as to the wishes of adult persons. This mode of allot- 
ing the shases is peculiarly adapted to the present oase^ 
onf tMOoant of the eomplioity occasioned by the two 
wills,, and thus the objects of both might be easily ful- 
filled. Thus, on William Collins becoming of age, he 
may have one-fourteenth part of the Liverpool- Farm, a 
house, or what he now wisely prefers, i670O. As to his 
legaey of £100 no difficulty could arise. Then on 
Henry, the eldest legitimate son, becoming of age, bis 
share, under his father's will may be allotted to him, and 
as he takes nothing upder his mother's will his other 
brothers and sisters would be entitled to share and 
share' alike under both wills« 

The eost of such a proceeding would bo inconsiderable. 
It might be done by each party presenting a short peti- 
tion lor his or^er share on coming of age, Knd directions 
would be given to a commission to allot. 

It only remains to consider by whom, this partition 
suit has been instituted, and the evidence, in my opi- 
nion, establishes* that it has been instituted at the 
ittstanoe of Brenan and Russell. JlusseU states, as the 
firm nominated Cowan, a clerk in the office, ae next 
iriend,» we did not consider it necessary to have a respon* 
sible person in a partition suit, and he consented to. act, 
and there would be no likelihood as to costs, *'as Ihere 
were no relations of the in/ants" This last expression 
was commented upon with severity by the Attorney- 
General, on the interpretation of it that, as there were 
no relatives to look after the case for the infatits, costs 
may be incurred without risk or responsibility to any 
extent. The expression, however unguardedly expressed, 
adtaits of this inteipretation given of it by Mr. Uussell, 
that he appointed uovan as the infants had no relative 
in the colony who might be appointed, and it is but fair 
and right to adopt the construction most favourable to 
Mr. Bassell. Mr. Brenan states, " that in sach a suit 
as the present the appointment of prochain a^i wad a 
formal matter, as he was under the control of ourselves, 
the solicitors of the suit;" Now that is the position of 
all others in which he should not be placed in, as his 
office was to have a. control over the solicitors. 
' It is ve^ differently the judges of England Sp^ak of 
such a transaction. In Starton r. Bartholomew, 6, 
Bevan 145, where the solicitor instituted the suit of his 
own authority, and nominated his brother as next friend, 
Lord Langdale regarded it as impropriety of conduct on 
the part of the solicitor, and said " He ought not to 
have nbmioated a next friend of his own ahtherity." 
" I certainly do not think/ said his lordsbfp, " it right 
for a solicitor, who may consider it right to institute a 
SQit for infants nominally, to ptit forward the name of 
another person and prosecute it himself." The next 
friend is a sabstantial and responsible person. It is his 
province t& control the solicitors, and not to be controlled 
by them. He is the party to set right the very laches 
that have been complained of in the suit, the delay in 
taking the accounts, and the appointment of a receiver. To 
saeb an extent, exclusively, even, of the interference of 
the inAmto, is he regarded the proper person Ibr the 
di<«harge of this duty that in Russeli v. Sharp, 1 Jac. 
and Walker, 489, on a petition by an inftmt party com- 
plaining of neglect in die prosecution of a eanse, the 
account directed not having been taken for a long time 
after the deeree, the Maater of the Rolls reftited the 
appUeatioB, on the ground as thus stated by him, "if 
there be anything wrong, ihe next friend must be 
looked to. If the next firiend, or tfaa guardian does' not 
do bis duty, or if any other sufficient ground be made 
oat, the court will allow him t<^ be vemoved ; but as 



long IS be DODliniiBii, he is tCBpiUiublv." Caa 
it be supposed tbu Hr. Caw»m, B elerk — • «al«i»d 
depeadaot of the Arm of Breoui vtd ll[ll9ell>~mB a Ht 
aod proper peraon to discharge Te»poii<ible dalies,' or 
thai, oQ bis deith, tnolber ularied oterk iras ■ (It per. 
SOD to BDceeed him, as proposed br Mr. Breoan. In 
m; jadgment, be assatedl; was not. la Ward v. Ward, 
3 Mer., it *aa stated bf the Court that the solicitor 
aboald not attach without orders from his cheat, the 
next fiirnd. I am raadj to abide b; (be cases oited bj 
Mr. Blake. Wbat is the Jsnguage of (be Lord (Jlian- 
aellor in Nilder v. Hawkins, 3 Hylne aad Keen t — 
" The Coart alwajs eipeots the neit fHead to be a 
persoo of snbBtanac ; " and the whole oarreDt ofaathori- 
lies ruos in favonr of the dontriue that bo should be 
a peiBOQ oipable of paying coits in the tvent o( miscon- 
duot or mismaoagement." And fiirthci on, in his 
jndgineut, the Lord Ciiancellor aaja: 'Thia is not tlie ' 
suit of Browne, the next frieod, an; mors than it is 
mine. [ do not for tbnt reason bUme Mr. Tibbey, or 
decide tlint the suit is neeJlesEi, or even dcuj that 
it Tnaf be beacflcial ; but 1 state tbii as a thing 
oalculaled to point Iha particular attention of tlie 
Court towards the whole of the other eircutnstancfs 
of the ease. The; are such aa to c^aite lu; watchful 
attentioo; tbey give birth to a suspicion lo call for 
ft full iaquirf, and I feel tbst I slionld oot dis- 
oliargo mj duty in proteettng the iutareBta of these 
iafants if I did not send the irhala matter to tha 
Master. In Stevens e, Sleveus the laognage a! 
the Vice-Chan cell or is, that " there never should be an 
inquiry, except in a strong ca»e ol no bEnedt or 
improper motive." In mj opinion tbid is a strong casff 
of no bcaellt as to Ihi^ partilion, and when that is 
the case the costs as between solicitor and client 
ilt favour of Drenan for plainliff, an.l' itnssell for de. 
fendant, is u motive whieh the circumstaoces suggest. 
It in true Messrs. BretiBn and Russell disclaita au; 
'iew to costs ; but as ■ grent Judge, not only of law but 
•r the springs of Uumao conduct. Lord Abiiigar (Scar- 
lett] said : " Ho would not be satisfied with any man's 
"earing to his own virlite ; " bittjudge his conduct' an 
e facts. presentod tbcmselres to his mind warranted. 
Sucb was the euggestion Ibat naturally arose in the 
of Lord Ungdale in SaU' v. SiUe, 1 Ber. !>S6, when 
ilear case, the Court — bving ol opinion that a suit 
leen comme^iced by the next friend of infant lo pro- 
hisown views, and not for tbe benflltof the infants, 
ily, and without ■ refurenoe to the Master, dia- 
missed it, with coita lo ha paid by \he next friend. It 
would have bi^en by ibe solicitors, if the next fiieod had 
been set in motion by llicm. There his Lirdship even 
declined lo send the case to ibe Master to report, but 
maintained, without iDch reference, that be had no 
doubt that the jurisdiction of tho Court ought to be 
exercised when bo was sati^Sed tbe suit was not ' 
flted for the benefit of the infitnts, but for the purpose 
if creating costs and for the beneflt of no one oonaerned 
a the cause, Ab to the partition, I am here of the same 
opinion ibat Lord Langdala was then. I oaa gee no 
benefit to arise, but much misfibiet to follow, IVom the 
propose4 partition, which is alike in contravention of 
the testator's will and of tbe inlerests of ibeir children, 
having reference to tbe nature of tbe proj>erty to ho 
patlitioned and the mode in whioh that 
" "" is iiropoiod to be" carried out. 

prat the language of the luosl 
eqnily judge — Sir William Grant — who over 
presided in an English Court of Equity ;— " Tho next 
friend undertnken, on hii own part, that the suit he has 
so comiDCnecd is for the benefll of tbe infanl." It is 
that which constitutes his claim to be reiiiibuised out . 
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of the infant's estate ;'t>at that claim fails when the 
Goart 16 satisfied he waft. n«t warranted in bringing it. 
And being then of opinion dial it has not been bronght 
on saffieient warranty, the oertifioate of partition mast 
bo set aj'i'le, and the costs incident thereto be paid by 
the solicitors who set their clerk the next friend in motion. 
Xjest it should he supposed that I have overlooked the 
testimony by which it was songht to show that the suit 
was institdted not by the solicitors, but under the advice 
of coansel, and the iniportuni<y of William and Henry 
Collins — the evidence does not bring home the institn- 
tion of the snit as having ori inated at the saggestion of 
oounsel. Mr. Blake was net consnlted as to the advis- 
ftblenoss of the partition ; he merely advised as to the 
mode of institnting the suit within the technical rales 
of eqaity. In the case laid before him the nature of 
the property is not disclosed, nor is bis opinion asked 
as to the advisableness of the snit, or materiaJs fur- 
nished to enable him to determine that point. Copies 
of both wills are sent to him with instructions not ibr 
him to advise on the proiwietyof a partition ; but f-.e 
case states, *• It is now sought to have a division of 
tho properties nnder both wills, so that the individual 
share of the devisees and legatees may be given to 
some of them, and speoifloaliy appropriated for all," 
and further to show that the partition suit was deter- 
mined upon previously to a reference to counsel, the 
case concludes by requesting coansel to advise as to tho 
best mode of effecting a division of the properties 
devised aod bequeathed so that each child, together with 
Mr. Collins, may obtain and have specifically appro- 
priated his or her share thi^reol Indeed, Mr. Blake 
stated, on the inquiry before me, that ** as a matter of 
law, there was no legal objection to the partition, and 
that he gave no opinion as to the advisableness of it." 
Mr. Busaell states, and Mr. Brenan to the same effect, 
that " Mr. Abbot and Mr. O'Neil ooneurred in the ex- 
pediency of a partition, and they all instructed us to get 
a partition ; " and further, " We proceeded with the 
partition, because William and Henry Collins desired it, 
and we believed it was the usual course. It was my 
^ipiWi" BIr. Buss^ (ivther says, " that It would ha 

more advantagaous that ttie shares shotild Bd allotted 
daring iafknoy." Bat'whfhe so'ithotighifa* does Act 
atate, nor do I find in the ' whole evidence one reason^ 
able or satisfaotoiy suggestion to show that it would bd 
any benefit whatever to these infant plaintiffs that this 
partrtion should take place. As to the desire of Henry 
CoUins, admitted to be a minor, and William dollins 
presumptively shown to< be so, they were persons not 
Mt^ftiris. ' Their voice should not be beard in the insti- 
tution of a suit in whitsh they could npt appear except 
by a aextiriend or through a guardian ad Utem. . As to 
Henry Collins, moreover, it is quite plain he was under 
the impression that, by this partition, he would get his 
share at once, and be enabled to mortgage it. Indeed, 
it is avowed by hiikiself he tried to do so, but was told 
by his solicitor he oould not until he was of age. 
O'Neil], by his answer, swears he never interfered with 
the property. Besides, be and Abbott were both de- 
fendants. Abbott, if he , pleased, as trustee under 
the will, with large powers, might have brought a suit 
himself if he thought proper, but he declined to do so. 
The next friend. Cowan, is the ^aintiff on the record 
here, and it is with the suit as bvougbt by him the 
Court has now to deal. It is upon his own, and not 
the responsibility of the trustees, that he, as next 
j friend, brings this snit The trustee has no right, 
I either by himself or by delegation to a next friend, to 
^ bring a suit for the partition of the infknts* estate 
j that is not for their benefit. Besides, there is no evi- 
I '■ denoe of his having ever joommunicated with or in- 
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Btructed Cowan on the subject. He is the nominee, not 
of either trustee, but of Brenan and Russell, and 1 
therefore cannot regard this suit otherwise than as one 
instituted bj them. loan eanly imagine both Abbott 
tod O'Neill being desiroiis of getting rid of responsi- 
bility as to the accounts, but a partition- suit was not 
the way to nccornplish this object. The mode of attain- 
ing it was by following the advice of Mr. Biake^ in 
l^etting a receiver, appointed on the coming in of the an- 
swera-^Abbot might have then passed his accounts, paid 
my surplus in hU hands into Court to the credit of the 
dstate, snd on the appointment of a receiver — ap- 
proved of by'< the Master on his being satisfied of b|s 
sufficiency and security'— a maintenance for the infants 
vroald be Axed by the Court. A maintenance for 
them has not been asked for or awarded, however, to 
this day. The trustees then have nothing to say to 
thi» suit, further than that they are made defendants 
inic 

From the questions of partition and the institution ot^ 
the suit for this purpose, I proceed to state the other 
objects of tho suit. Besides the prayer for partition, the 
prayer of the bill is, first to establish both wills. Se- 
cond, for an aco .unt of the personalty and rents of both 
Bstates, debts, &c Third. The appointment of a 
receiver. Fourth. A guardian. In their answers Abbott 
idmits the allegations of the bill, and submits to account ^ 
ind furnish a rental, which, however, were not furnished 
until after his death, and not until After sixteen months 
Qrom the date of bis answer. O'Neill's answer amounts 
inly to a statement that he knows nothing of the pro- 
perty, and William Collins, whose answer is silent as to 
l;he partition, admits the will of Alice Collins, 
the probate by O'Neill, and remuneration by ' 
irobdeaeon MoEnoroe. The Archdeacon never . 
proved or acted, and renounced by deeds of ' 
iisclaimer under both wills. On the ITih of August, 
L85d, a . decree was obtained for an account of 
:he real and personal estate of testator and testatrix, 
lebts, &o,, and a ooinmission of partition. Now, thd 
natters that manifestly most required prompt atten- 
ion in such a suit, were the carrying out the decree 
for an account of the appointment of a receiver, and * 
>f a guardian, with allowance for roaintenanee. But j 
ipon these latter points of primary importance, the i 
itccounts and the receivership, ne step is taken in the f 
suit, until after the death of the trustee Abbott, in , 
Fune, 1B56, nearly a year after the suit was initiated. 

The only part of the suit which appears to have been 
prosecuted with activity aod zeal is that relating to the 
partition . I have already expressed at the hearing my 
concurrence in the opinion of the Master, that as to 
lome of the objects of the bill, such as the taking of the 
locounts, the putting of the children under the protec- ' 
tion of the Court, and tho like — these steps would have 
been beneficial to the infants if they had been properly 
conducted, and that it is necessary to carry on the suit 
Tor those objects still; and, moreover, that Messrs. 
Brenan and Bussell are respeetively entitled to costs 
10 far as these objects have been fairly and prc^rly 
pursued. 

I next come to the acsounto themselves, than which 
[ do not hesitate to say it is not easy to imagine anything 
ii the shape of aooount^) more thoroughly discreditable 
tnd disgraceful. Let it not be supposed I suggest that 
»itber Mr. Brenan or Mr. Russell are respousible for the . 
node in which these accounts were kept, or for the 
lavish, and, X may say, iniquitous expendituie, which on 
tho face of them they exhibit. Indeed, as to Mr. Brenan, 
[ believe ho had no knowledge of these ace 'Uots, or the 
OQode in which they were kept; and 1 fully believe also 
that he had no knowledge of the forgery I shall presently 
have occasion to notice. Tho looking after the accounts, ^ 
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aud the proper voactiers for them 
I i'tore the Master, and ibe whole general management 
the suit devolTod on his partner, Mr. Bussell, who 
la«ted the business of tlie firm in its Eqoity branoh. 
hera Mr. B. appears to me to have erred is, by leaving 
/lie whofle management of the case too exclasivelj to 
-rilr. Rn$9&ll, solicitor for the defendants, though be was 
£lbe {solicitor on the record for the plaintiff himself. 
^*Bis frequent remonstrance witb Abbott against paying 
I money to H. Collins— his knowledge of that £Q0 pay- 
ment — and his still further knowledge of Collins having 
forged the name of his firm, ought, I think, to have 
made him zealous and active in getting a reoetver 
appointed for the protection of the estate. Surely some 
other person than his clerk Stratford, or fiobinson (to 
whom the Master properly objooted), could be found fur 
such an office. 

[Mr. Brenan here stated that ha only knew of tho 
forgery a few days before he mentioned it to the Master 
last November, and that a receiver had been then ap- 
pointed — to which his Honor replied, that if so, it was 
a circumstance that imparted a mitigatory feature to the 
case. The evidence showed that the forgery of the 
firm had only been mentioned by him to the Master in 
November last. It relieved the transaction from any 
proof of Mr. Brenan's having known and concealed the 
forgery for any considerable time, so as to be supposed 
he sanctioned it.] 

The trustee, who should be accountable for the mode 
of keeping these accounts, is now no more. Whether 
or not he has left means to satisfy the unjust claims 
against the infant's estate which these accounts 
plainly presented, is immaterial now to inquire. In 
bis absence, and after his death, one is disposed 
to pardon much, to his ignorance and incompetency 
to keep accounts at idl. What could be expected 
from a man who "could merely write his name, and 
who had never kept accounts," but irregularities and 
errors of a gross description? Messrs. Brenan and 
Russell — Mr. R. more especially — who had constant 
intercourse with Abbott, must have known what man- 
ner of man he was, and knowing it, I repeat my 
strong and earnest opinion, that the first duty to the , 
estate was to act on Mr. Blake's opinion in the case • 
submitted to him, who suggested, " aft, r getting in the 
answers, to apply to the Court for a receiver." Yet this 
ignorant man, appointed trustee under the testators, 
with almost unlimited power (whiah he certainly has 
used most unmercifully;, as he thought proper, was 
flowed up to the time of his death in June, 1856 (his, 

1 answer being put in early in August, 1855), to continue 
as receiver of the rents and in the exclusive manage- 
ment of the whole estate. As to his reckless mode of 
keeping the accounts, and his allowance for maintenance 
of the childn?n, it appears that almost all the entries in 
the boo:E kept by or rather for him, ore without dato&— 
his payment to or on account of Ueniy Collins^ one ef 
the infants, is in proportion of £1 to Ml on account of 
the five other infants. Amongst the items of charge 
allowed and paid for by him, and charged upon the 
estate, the following item appears, with similar charges 
pgainst Miss Collins, who, supposing her to bo the 
eldest of these infant girls, may have been at the time 
of about 15 years of age. 

tkliss Collin», to Samson Palmer, 

One dcxea%randy . £S 

One dozen wine . . . a 10 

Six boiUes brandy . . 1 10 

Six hundle$ eigar$, ^y. . 8 

The whole account thus consisting of brandy, wine, 
cigars, ale, ginger wine, &g., making a total of £12 7s. 6d. 
for a girl of 15. Kow lot any parent consider such 
a charge being made against a child of 14 or 15 years 
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or age, and, I ask, doe? it not shlfclc all rcuson and'^ll 
Bonsoienco to suppose he oould be expected to pay it ? 
Indeed, one is at a loss to coi^coiyQ how any person 
aould haYo the impudence to present such a elaini 
which is only exceeded by the recklessness with which 
It was discharged, and is now made to form an ittm of 
charge against the estate. Bad as this is. it is a venial 
MJcoant compared with another in which the charges 
jontain such flagrant and palpable evidence of forgery 
18 oould not escape the most superficial observer. It 
18 only one amongst many of the same kind. 
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Mr. ColliDt, 
Six lbs. of sausages 
Four ditto 
Eight lb3. of beef 
Five lbs. of pork 

Now, in the voucher of this account, the ^61 in each 

instance is written in paler ink than the body of the 

fccoount, and the charge of 48. for six lbs., followed by 

I charge of Ml 2s. 8d. for only foor pounds, is a gross 

forRery, that OOuld only hft Jittemptea ^. thA imiftninn. 

tion that the party to whom such a bill w»s presented 

could neither read nor write. I will only cefer to one 

more of these accounts, As to this particular aoeennt 

I am Qow about to notice, though 0B9 free from tha 

imputation of forgery, it certainly is not one free from 

fraud upon the estate of these Iniknt pldntiff^, and 

I regret to say it is one with which Mr. Eussell is so 

mixed up (for the reoeipt is in Jiis own himd writing) 

that it is impossible to disconnect him &oni a p^tioip*. 

tion in concocting it. As the most favourable and lair 

course to him, I will cite Mr. Eusseirs owh aooonnt of 

the transaction,— '* Henry Collins informed us that he 

was charged with being the lather of^ao iUegitfimate 

child, by Elizabeth Mcyell ; that she threatened him 

with immf!diate prosecution, but that ^f ho paidlier 

Bt)out £60 she would discharge him altogether. Abbott 

said to him, *If you * seduced the girl you bu^ht to 

marry her.' I zeiionstrated against giving the money, 

bat, as Henry Collins pressed it, Mr. Abbott consented 

to give it on his getting a general discharge from her; 

then, as Abbott had arranged it, and he was hot much 

oi a penman, I wrote the reoeipt, which Henry Collin's 

signed, and was to give -to Abhott when he reeeived the 

money. It was to be deducted by Abbott from Henry 

Collios's share of the rent : that was my intention/' 

Then. comes the receipt, which is in these words : — 

9, King-8treet,Sjdney, SIM Janaary, 1856. £iJO , 

Received from John Abbott, as execatof and trustee of the 
will of the late Mr. Thomas CoUins, my father, the sum of sixty , 
pounds steiiing, tkis day, being out of, and to be dedaoied from 
my share, ooming ttf me from tae estate of the said Thomas Col- 
lins, deoeaeed. 

A HsKBv Colli US, Sydney. I 

This is truly a stmnge pvooeeding. The trustee sits, { 

as it were, in judgment upon this boy of 16 or 17 years \ 

of age — tries him, as it were, for seduction, upon the 

ipte disnt, not' on oath, of some girl, and, acting as 

judge and. jury, assesses the damages at £60, and ' 

Por&with payi the amount. Mr. Bussell si^s he 

remonstrat^ against giving the money, but the best 

evidence of the earjiestness of his remonstrance would 

baxe been furnished byhis being no party to the receipt. 

He states be wrote it because *' Abbott was not mueh 

t>f a pe^maji," whieh, I presume, means that Abbott 

oould not wr^te.^ And then, consider what security is 

taken for repayment of this money to the estate. It 

was to be " deducted from the share comiog to Henry 

Collins out of the estate,** but he was entitled to no 

share until be came of age. It may be that he would 

bot live to be of age, and supposing he did, .whtft answer 

would be given to an action brought against him by the 

trustee fi^r this sum, if he were to plead his 'minority 

and an*inimoral consideration. It would be a sdmewhat 

novel and startling doctrine to set up, that the expense < 
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pf sedaciDg a girl and maintaioing an illegitimate child 
(eveo if it were his child), would come under the head 
of necessary allowance for an infant's maintenance and 
edneatioDw Again, I say, let any parent put the qnestioii . 
to himself, how would he li^e to be visited with a charge 
of this kind for his boy ? and In considering the answer 
he will become sensible of the wrong that 'has been 
done to this estate by the prompt payment of A charge 
of this kind, upon the more suggestion of a girl, which 
her unsupported oath would not in law be sufficient to 
establish even against an adult. As to this item, it is a 
direct and specific one with which Mr. Russell is miiced 
up, and his share in it, I think, merits i«pre- 
hension. He could not ior a moment * suppose 
it would be allowed as a charge against- Uie estate, 
and Mr. R. should, in my opinion, have prevented 
the payment, and adviseid boih the trustee and 
Henry Collins that the Court would not allow it. 
As to the others, mf complaint is not that Mr. BusseU 
was a party to the payment or allowance of them by 
the trustee— that was his afDiir, not Mr. Russell's — but 
that with ample opportunities — nay, mOire, with actual 
knowledge, long before Abbott's death, of the gross irre- 
gularities and errors which were patent in every page of 
the book is which these accounts were entered, and with 
a decree for a receiver to set upon, he did not ^pply for 
the appointment of one and rescue the estate firom the 
hands ora man who, whether frpm ignorance or firand, 
or both, had shown himself utterly incompetent to 
manage it. He had gone over the accounts with Abbott 
in bid lifetime. He (Mr. R.; had a draft of the account 
copied from the book, and kept by Abbott, .and on going 
over the accounts with Abbott additions or explanations 
were made in that draft by him at the dictation and 
instruction of Abbott. In going through these accounts 
it surely could not have escaped his observation that 
there were entries quite as objectionable as that where, an 
alteration was made in the draft to the effect that ^95 
was " for repairs at Bishopsgate :" as for instance, the 
entrance of a payment of i-50 to H. Collins. It did not 
appear in the buck for what purpose that payment was 
made, but H. Collins admitted he got it atid gambled it. 
In going over the account he was to act for all parties, 
H. Collins as well as the rest. Thus then for some 
months previous to Abbott's death, he .must have 
been aware from the examination he had» 
made, supposing him to have exercised 
ordinary diligence that Abbott was wasting 
the estate by prodigal and indefensible payments. 
On being asked why under such circumstances he did 
not carry out the decree for a receiver, bis answer was 
that Abbott continued to act. as such up to the 1st of 
May, but I repeat again that he should not have been 
permitted so to act, in point of fact he did not do so— 
for three months^ from February to May, the acoount is 
quite a blank, and there is |)o account whatever of the 
rentals of the estate during that interval. Itis.^aid 
that Abbott was urged to bring in his accounts both 
by Mr. Brenan anpl Mr. Russell, but failed to do so. 
But, X say he should have been made to do so. An 
order should have b^en applied for to compel him to bring 
them in within a reasonable time, otherwise an attach- 
ment should go agaijist him. 

I now come to the last but not ^the least serious or 
important topic hivolved in the whole inquiry— for it 
, is one which far more than any other affects the cha- 
mcter and conduct at least of one of the solicitors- 
Mr. Russell. That topic involves the question, whe- 
ther or not he knew or had such oppostunities 
:ef knowledge as he ought and indeed must have 
i known that many of the vouchers of these accounts 
{ were falsified and forged ; for if be did so^ I maintain, 
f it was his bounden duty to have apprised the Master of 
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the fact of their true character. Profesaonal priYilege 
and the keeping of a client's concerns secret, I am 
aware, have been carried to a great extent ; but I am 
uot aware that they ever have been, and, I feel confident 
they never ought to be extended to the protection of 
torgenes, by whom ever committed. The attempt to 
pass such vouchers, whether by himself or by his clerk 
or agent, with a knowledge ol their being forged is to 
my mmd, if not equivalent to, not far short of an en. 
dersement of the forgery itself. The first observation 
that occurs to me on this part of the case is, that Mr 
Russell having been the solicitor who conducted and 
managed this suit— who had been in consUnt inter- 
course with Abbott, the trustee— having received the 
book m which the entries were made, and the^ very 
vouchers now impeached as falsified and forged docu- 
ments from Abbott himself, was bound to attend at the 
Master's o6ace on the occasion of passing these aoeonnts. 
He excuses himself,! think insuflicienUy, on the ground, 
that from some slight, real or imaginary, by the Master, he 
declined to attend his oflBce. That may be a reason for 
declining to pi actice on the equity side of the court alto- 
gether, but it is no apology or excuse for declining to 
attend upon the Master when his duty enjoined it upon 
him to attend there. Instead of doing so, he sends a 
clerk, Mr. Maguire, who knows nothing of the matter 
but what ho learned from Mr. Russell, and Mr. Russell's 
clerk, Mr. Stratford,, and could only detail at second 
hand the information he received from them. Mr. Rug- 
si'll kn«w, or ougbt to have known, that the party pro- 
ducing vouchers did so at his peril, and the Master 
is bound to admit lhem„ unless the other side 
can lay a reasonable ground to show that the voucher 
in question ean be inpeaohed (Earl of Londsdale 
▼. Wordworth, Bannets* Masters' oflfioe, p. 86). 
But, who was the solicitor on the other side to impeach 
these vouobers ? Up to within a few days of passing- 
the accounts. Mr. Brenan was the plaintifis* solicitor on 
the record. He could not have knowledge of the natiire 
of the items to be impeached, for he delegated his whole 
duty in the matter to his partner Mr. Russell, to act for 
both parties. It was not until the early part of Novem- 
ber that Miss Moore was appointed next friend, and she 
took out an order for the change of solicitors, substitut- 
ing Mr. Billyard for Mr. Brenan. Mr. Billyard, quite a 
stranger to the suit, just introduced at the last stage of 
it, and presuming that all previous matter had been vile 
acta^ and that the partition ought to be confirmed, as a 
matter of course instructed counsel to make the motion 
that has led to the present inquiry. But how much 
better would the matter have been if the solicitor origin- 
ally on record, Mr. Brenan, had been there f Not a jot 
— he knew as little apparently of what had taken place 
as Mr. Billyard, and could have made no objection 
even assuming that he would take up (a most unlikely 
circumstance) a hostile attitude towards his partner 
Mr. Rassell, In point of fact, there was no profes- 
sional person present in a position to object to the 
accounts and vouchers as presented to the Master on 
behalf of the plaintiffs. 'Tis true Mr. Ellis was present, 
but he had no knowledge of the books or vouchers, or 
of what Mr. Russell knew respecting them. If there 
had been a very earnest desire to aid the Master, I 
think instead of being brought altogether in a string, 
the false and suspected should have been separated from 
those that were not so. 

In considering the probabilities of the case as to 
whether there was a bond fide desire to apprise the 
Master of the true ohnract«r of the vouchers, one fact 
weighs forvibly with me against there being any deslra 
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e part of Mr. BasseQ •tc^pBote li known to the 
iter. ItiB thiB:~On the dlth of NoTembor, 18A6» 
n Bnssell brought into the Master'^ office an accoant 
d tho 4ofendAnt Abbott's, of receipts and payments in' 
respect of the re«J estate of .the testator T. GoUias, sup-i 
ported by an affidavit certifyioff that the accoants he 
filed wei^ a tme copy 60m th6 bo^k left with theny by 
Abbott as tp the reoeipts imd payments contained in that 
ho^. At that tin^e he had the li/iowledge he possesaed 
from having seen the book, which be knew was copied 
fh>n» the voaohersh— yet there is no mention of these 
Tooahers—Do mention made that these was any error or. 
irregalarity in them, nor a suggestion of any kind to in- 
form the Master that any of the entries in tbe accounts 
80 farQish^ were falser Now that was a fitting oppor 
tniiijty to disclose to the Master the true character of 
these vouchers, as far as he had any knowledge of them, 
bnt the affidavit is altogether silent reapectiog them 
Was not saoh an affidavit calculated to impress the 
Master with the belief that Mr, Russell regarded the 
entries as true and correct onea ?' But it is 
better to let the parties speak for themselves, 
mnd with this view I will set ^ forth, as 
first in the order in which the evidence was given, Mr. 
Magaire's account of what took place before tbe Master 
in passing the aoeeonts ; the only three persons present 
beiiig the Master, Mr. BlHs, and Mr. Maguire. Mr. 
£llis appears to have taken ho part in the discussion. 
Mr. Maguire attended with the book and the vouchers. 
Mr. Maguire, on his first examination, states : — ** I did 
not go .over tiie vouchers ; I saw them for the first time 
»t the Master's office. On the morning the warrant was 
to be beard, I called the Master's attention to the inac- 
enraoies in the account. I brought in the draft account 
and the vouchers on the morning appointed by the 
Maater-under his warrant for the purpose of vouching 
the accounts of John Abbott. On opening the accounts, 
I called the attention of the Master to inaccuracies that, 
appeared od the face of the accoants generally. Uponj 
proe^edifig to vouch the accounts, I had the vouchers, 
arranged consecutively, and on going through the 
aeoount on the first page, no question arose ; on the 
teeond page there were alterations in the voucher, and, 
in handmg it to the Master, I called his attention to 
it, and he disallowed it^ We proceeded from item to 
I ilem, and in other voueherB, on coming before me, I 
]8aw other similar alterations; they were quite apparent." 
- Further on, Mr. Maguire, on being examined by Mr. 
Brenan, says J—*' la comparing tbe aooounts, Stratford 
'held the book ; I held the draft, which is a copy of the 
book, with exception of certain portions in Busseli's hand- 
vriiiog, wfaieh Bussell 'stated was in consequenee of 
Abbott's directions. I told the Master this. Mr.) 
Bnssell told me to eall the Master's attention to these; 
diaerepancies, and I did." It is impossible, I think, to< 
flonelade fN>m the foregoing evidence that Mr. Maguire 
dtsv tlKe Master's attention to the falsified vouchers, on 
to the tact that some of them would prove fidsified 
before the examination of the accounts was entered' 
upon; but only that he drew his attention to discrepan-i 
tarn between the book and Mr. Busseli's altered copy of 
it; yet when-examined again on a subsequent day, and, 
iftec he had Iheard the Master's evidence, Mr. Maguiroi 
' nyi, " I told the Master that Bussell and Stratford! 
kUbrmed me that some of the vouehers were altere(l,| 
that I had not seen themt but that they would turn up! 
when we compaved the accounts* I told the Masterl 
i thk before he drew my attention to the vouchers." 
I next proceed to state the Master's account of what 
IMsed. Mr. Gary states : — 1 reoolleet the parties com-j 
ing to my office to pass the aocouota. Mr. Ellis and; 
( Ift^aife eame into tbe office for the purpose of passing^ 
'•^aeoounts. I asked Maguifo in what mode he in- 
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tended to verify the accoant i had betbre me. He said 
he oonld not do it io the regular way, ia consequenoe of, 
Abbott's death ; but that the aeoouots were taken ftrnn ai 
book giren by Abbott to Russell shortly before Abbott'si 
death, that the acoou at before me was a copy from that; 
book, and that the. Touefaers tallied with the aeoountsj ; 

' He directed my attention to the affidavit of Russell, anc^ j 
quoted in the report as verifying the truth of the e«pie^ ! 
of aceount, and suggested whether I should think it ne- ! 
oessary to go through the whole of the vouebers or not^ ' 
He said nothing about the irregularity of vouchers up tof , 
that time. I said I could not pass accounts in thti 
wholesale way, and that I must look at some of th^ 
▼ouohers. I put in my hand at haphazard, and sepa> , 
rated them near the top. I saw at once on the very first : 
Toucher I looked at, 5 lbs. of pork, £1 5s. I am quitci I 
certain I observed it, and my observation was 
BOt in the first instance directed to it. 1 said! 
halloa 1 there is something wrong here, I must examinci 
these vouchers carefully. Maguire thei^ handed the! 
▼onohers from the beginning to the end, one by one tot 
me. The few first, eight, or ten, perhaps, appeared; 
on the face of them correct ; then several almost con^ ; 
aecutively were either altered or very suspicious looking; I 
At that time I had no suspicion of any particular persoij 

\ having tampered with these receipts, but I soon began; 

* to observe that many of them were written on the samet 

Eper with the same ink, and apparently in the samci 
ndwriting, though purporting to be given by different 
' persons. I drew the attention of KUis and M^uire to' 
those cireurastancep, upon which Maguire, in t'uturej 
eaid, Hare is another, here is another. Before I madei 
that remark, I think three altered receipts had been! 
discovered. I said, the paper being alike, I think we oai^ 
find where they were written. On examining the water ' 
mark of several of them, those which were discoverablei 
firom the paper only were discovered 16 be written onl 
rimilar paper to that used in Brenan and BusseH's office^ 
J came to the conclusion that the person I suspected^ 
was Henry ColUos, who Mr. Brenan told me had forged, 
his name. In the course of the accounts, perceiving a; 
discrepancy between some of the entries in the book andi 
the account filed, I asked Maguire to explain it« He! 
said that he had the rough draft before him, which was 
' altered from the book in Rnsseirs handwriting, and 

* that he believed the alterations were made by Russell in! 
oonsequence of information given him by Mr. AbbotQ 
and Henry Collins. I asked him if he knew of the 
forged vouchers before be came to the office^ 

. He said he did^ot know of the forged or falsified! 
vouchers before he came to the office. The onljj 
reason that I heard him assign was that of Abbott's' 
death. He did not tell me anything as to the totals of 
the account. I may say, before we sepavsted, Stiatford^ 
eame in. I asked him if he knew in what state th0 
vouchers were, in directing his attention to the fidsitiea 
in them. He said he did* I asked him why it was no! 
brought to my attention. He said that Mr. Russell 
thought that they should be laid beftire me, as he had 
received them, for me to deal with them cs J 
thought proper. Mr. Mooie introduced the subject 

•to me of Stratford's proposal, which is stated in the 
report. 

Examined by Mr. Brenan : Mr. Maguire did tell me 
that the accounts were made up from Abbott's book^ 
and did not tell me there were discrepancies and errors 
in the total amounts. He did not leave me to form any 
opinion as to discrepancies or errors. I am positive 
that no such words as Maguire states he used, pointing 
out inaccuracies, reached my ears ; the vouchers 
exactly tallied with &e ^fMcounts, except that in 
vouchers there were obvidtis altesations, and they were 
copied in the aocoant&. I consider the altered vouchers 
as forgeries. 
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•7 The testinwny ofMrT Ellis, who attended on behalf 
tf Mr. Billyard, is in accordance with the Master's 
mdenoe. He states, ** Whilst I was going over the 
aoooanta at the meeting, I heard the Master say, 
> there is something wrong,' holding np the voacher for 
sausages — that was the first thing Uiat excited roy atten- 
tion, and as each roapher was taken np it was looked at; 
Mr. Magaire,'as be took them off, after the first two or 
{three, said, * Here is something of the same sort.' I 
}lia?e an improssion that Magaire said the vonehers were 
defective. I cealdn't say there was anything said about 
the diserepancies before the Master detected them; 
Maguire assisted in drawing attention to them." Mr. 
EUia further adds, *' Maguire did not lead me to expect 
there was anything wrong in the vouchers ; and further, 
the first thing I saw wad when the voucher was in the 
Master's hand. 

. Now, in dealing with conflicting testimony, and de- 
ciding on which side the truth lies, it is remarkable that 
the main ground on which Mr. Blake vindfeates Mr. 
Russell's CHVAdttct-r-namely, that Magaire was instructed 
by Buasell to apprise the Master that some of the 
vouchers were altered — is not touched upon at all in 
Magnire's first examination. He doe».not make the 
disclosure until be is recalled, and itotil after the Master 
bad bee» eaamioed ;• in the eoorse of whiefa^'eKamukation 
the Master swore that Maguire told him he did not 
know of' the fbrged or falsified vouchers before he (Ma- 
guire) came to the office. On being recalled, 
however, Maguire states, **I told the Master 
that Russell aod Stnatford informed me that same of the 
vouchers were altered— that I had not seen them — ^but 
that they would turn up wh^n we compared the 
aseounts." I confess it appears iif me quite unintelligi- 
ble that this should have been omitted on Maguire's 
(first exammation, if true. It is flatly contradicted, in 
terms as strong as laoguago can express contradiction, 
both on Mr, Cairy's first snd second examinations; and, 
I as to as eorrobaration goes, it certainly is in favour of 
the Master's evidence ; for Mr. Ellis, the only other 
party present, says, " Maguire did not lead me to sup. 
pose there was anything actually wrong in the vouchers,'* 
And again, the first thing I ybw was, when the voucher 
was in the Master's hand. 

A distinction has been sought to be made between 
bise vouchers and false entries in the books of Abbott. 
[f Mr. Bnssell knew of one, from his own evidence, it 
is plain he must have known of the other. From the 
ertrao t I am now a bout to read, he avows he bad 

f knowledge there were false entries in the copy of the 
book he had gone over with Abbott ; that he afterwards 
'found them in the book given to him by Abbott, and 
that Stratford had told him he had compared the 
vonohers left with Russell by Abbott, and found that 
the entries in the book tallied with the vouohers. If, 
then, he knew that the draft contained false entries, and 
that the entries in this book tallied with the vouchers* 
how is it possible for him to escape ^m the knowledge 
i»f the fact, that if one Was false, the other two— copes 
of that one — must be false alsot ThoLe are his own 
words :-^"I compared the book which A!ft<At had left 
with me, with an account I had gone over with Abbott in 
bis lifetime, and with the account as filed. 1 saw the 
vouchers generally, and I think I saw the 
two A and B. 1 discussed them specifically with 
Maguire, and I told Mr. Maguire to bring the acbounts 
before the Master, and generally to apprise him that they 
oontained false entries. I told him to draw the Master's 
attention to the accounts, but not to A and B specifi- 
cally." 

It is not easy fo understand what is meant by 
" generally to calling the attention of the Master to the 
f^Ise accounts." The Master could not be supposed to 
know ; any thing of them^ and it his attention was not 



9' 



^. ^ , 



speoificallj called to them, bow was he to distiDgaUb 
those which he ought to pa^ from those he oaght 
not? Indeed, that appears to be the impression 
of Mr. Bassell, for be states, " I did not examine the 
vouchers — I left that to Mr. Stratford. He called mj 
attention to them, and I thought that belonged to the 
Master." If Mr. Stratford had examined the vonchei!^, 
why not send Mr. Stratford to the Master's office with 
them f He had conducted the case hitherto, whereas 
Magnire, who was sent with 'th6m,atates he h&d not 
seen them until he had seen them in the Master's office. 
Bat the following passage of his evidence on fVirtber 
explanation of this point, shows that he alike had know- 
ledge that the book — the copy with which be went oter 
the accounts with Abbott — and the youchers were literal 
copies one of the other, and that ii' there were false 
< entries in one there were false entries in all three : I 
alluded to the false entries contained in Abbott's book 
when I desired Magnire to call the Master's attention to 
them. I first discovered the false entries in the copy 
and I afterwards found them in the book. Stratford 
said the vouchers corresponded with the bouk. 

It is ingeniously suggested by Mr. Blake, by way of 
question* — what motive Mr* Bussell oould have, in 
protecting these false vouchers "from detection, or in 
saying he instructed Ma^ire to call the Master's at- 
tention to them, if he did not do so? This ioquiiy 
may be met by one, I think, of at least equal cogency. 
What motive could the Master have in stating that 
his attention was. not called to them if it really had 
been so ? Indeed, Mr. Bliake eecmad to regai^ the 
evidence of the Master .on this point, of such incon- 
. trovertibie verity, .that; he admitted its accuracy, and 
' attributed to Maguire forgetfulness in not calling the 
; Master's i^ttentioo to the youobers, in obedience to his 
einployer's instructions. Mr. Brenan, 'tis true, took an 
opposite ground, aud attributed the fbrgetfulness to the 
Master. One motive might, perhaps, be supposed (I 
do not aay it did ao) to inflaenoe Mr. Bussell in not 
being very anxious to disclose the inferiority in the 
obaraeter of these dpeuraentsj Henry Collins is' Mr. 
Bussell's oUent, and without proaounoiDg any opinion 
now, as to who the guilty pai:^ amy be« no doabt 
strong primA fficie evidence baa been giveny both by 
himself and others to connect Henry Collins with 
these ibrgeries. This nnfortunate youth« Henry 
Collins, has been, indeed, treated with t very reprehen- 
sible indulgence by aU parties. By Abbott, the late 
trustee, he has been permitted to plunder the estate almost 
ad UbUiim, drawing money whenever* and for whatever 
purpose he pleased. And, I confess, it is with surprise 
I heard from Mr. Brenan ench evidence as this, ** I told 
the Master that Henry Collins had. forged the name of 
the firm, but I did not think he was under the impres- 
sion that be waa eoramitting a felony. He merely fid 
it to get money," which I always understood waa the 
object lor which persons usually eommitted forgery. 
If I or any person here present bad forged the name of 
the firm of Brenan and Russell, would Mr. Brenan be 
disposed to pat so lenient a construction on oar oon* 
doei? I apprehend not.' Mr. ^ Brenan says that Mr. 

* Cary told him in November last^ that Henry CoUins had 
ibrged the name of Moore, the reoeiver. But Mr. Cary 

• lost no time in making knewn his oondaet to the Court, 
for that is the month in whieh we have hia report) 
where the name of H. Collins' is implicated, prima 
fade not only in one but in many forgeries. But | 
abstain from the further discussion of motives^ which 
it is not an easy matter always to fathom* accu- 
rately. My more immediate business and duty lie 
with the factu adduced in evidence before me. Upon 
the whole, then, of the evidence touching the prodnc-* 
tion of the voucherfi in passing these aeeounts, painful as 
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Besses on both sides ooonpy 'v respectable* position, m 
my judgment the Mi^tec was not apprised of the trae 
character of these Touchers ; and, in my jadgment also, 
the fi^sifieations and forgeries were first detected by the 
Master himself; and farther, in my Judgment, Mr, 
AOsseU did not take the reasonable and proper Stops he 
should have* taken with the opportunities of knowlege, 
as well as the actual knowledge, with wh&ofa he had in- 
lormed himself respecting tbefte documents, to convey 
Hbat information, to the jyUster. It ik lurtber my belief 
and opinion ' that, if the Master had not detected th^ 
falsifications with, which they abound, the estate of the -6 
infant plaintiffs would be wrangfaliy saddled with tbd 
unjust claims of which they consist. ; 

After prononneing this opinion it is impossible th^ 
matter can rest here ; for, if I be correct and right id 
opinions I have thus expressed, it is .manifest the con<; 
duct of 'those involved in such a transaction merits 
serious reprehension — to wbatextent» or in what degree^ 
I shall not now. venture to declare.. Mr. Bussell prac- 
tices la the Equity branch of the jurisdiction of this 
Court by reason of his bein^ a solicitor of the Supreme 
Court To' that Court he is amenable for bis conduct 
in every branch of its jurisdiction, and in a matte^ 
of such momentous interest to bim,^' if eensur^. 
is to tall upon him it should proee0d from the deliberate 
judgment, of that full Court, whose officer he is, 
and with that view I shall transmit to that Couri 
a copy of tbis my judgment , and of (he evidence on 
which it is founded. If my Judgment is to be fortified 
By their judgment they will then determine how the 
case is to be dealt with, by calling upon whoever may 
appear the culpable parties in the suit, to show cause 
through the Master or other officer of the Court ap- 
point^ by it for the purpose, why such conduct as that 
now in review before me should not be visited with 
gome marked measure of reprehension, in justice to 
tile profession and the public, and in vindication of 
the pure administration of justice in this Court. If it 
^ould appear, however, that I have formed a harsh of 
erroneous estimate of their conduct, I shall be glad td 
hava that judgment arrested by the combined opinion 
of a full Bench. Its importance entitles it to that 
ftill consideration ; for I am sure all who hear me must 
eoncnr in the truth and force of the observation aptly 
dted by Mr. Blake from a judgment of YiccChancellor 
Knight Bruce that solicitors are entrusted. " with duties, 
the importance of which, whether for good or evi!« 
for the interests of mankind, it is impossible to 
over-estimate." It is not for an erreneous judgment 
ia the mode of conducting business, or for injuries 
even inflicted on clients fi^m which more prudent or 
more zealeus and able solioitors might protect them, 
! nor even for remissness and negligence, which might 
' prove of serious detriment — no, nor even though the 
object for which a suit is instituted is of no real benefit 
tii the client). that the severe and significant censure 
of the Court should, be invoked. In some instances 
inconvenience of that nature may be averted or miti- 
gated. T.he ebange of the solicitor; in others, the 
payment of costs by the solicitors (as in this in- 
stance, I tblolc as to tha partition they should be paid,^ 
may answer %he ends of justice. But where there is 
tbe ialsification of acoounu, or the nndue concealment 
of them, where there is conduct, in short, not merely 
mistaken, but improper, to use the language of Lord 

• Eldon in Dungey v. Angove (2 Yes., 312), " To do th«t 

• wliioh appertains to justice, and that which appertains to 

• example, and to vindicate the honour and Justice of the 
' Court, I must do something more," and in that cas^, 

besides ordering the solicitor to pay all th^ expenses of 
the defendant as between attorney and client, the soli- 

i| ^ oitor was ordered by his lordship to shew cause why he 

! I should ndt be stmok off the roll. 
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There are other topios touched tpon in iUfi report df 
the Master on which I do not deem it necessary to 
eQter—suoh as the suggested proposal of raarriage of 
Mr. Stratford to one of the Miss Collins.' a ward of 
Court, which, to far as Mr. Stratford is concerned, is 
altogether an erroneous supposition ; though if Mr. 
Russell had heen informed of it, and had no reason for 
doubling the correetnesd of the information, he should 
not hsTo proposed that gentleman as next friend to 
the in&ntB, and indeed the appointment under any 
eiraoiAstaiio^ of one otoris, and on his death, at the re- 
quest of the Master to appoint another, appears to me 
Tery objeotionaUe. *But on that and other parts of 
the case I have already expressed my opinion. On the 
whole it assuredly is a meat unfortunate suit. A large 
estate of nearly JfdOOO a -year has fallen into the 
management of an ignorant and illiterate man- 
Abbott as tmstee. In a period of twelve months he has 
expended nearly ^£1500, of which only i{350 has been 
disbursed for the maintenanoe of five of the infant 
plaintiff}', whilst £lB(i has been disbursed for the main- 
tenance— or, rather, to feed the extravagance and 
encourage the vioet of the nxtb« Ko maintenance for 

thetn has been applied for and eanctioBed by the Coivt 
A Mr. Robertson, without any authority from the Court, 
has been appointed by Mr. Brenan to collect the rents 
for a period, for whidh period, it is due to him to say, 
he appears to have acted correctly. A large sum 
f^^IdOO) has been lying in the bank since the death of 
Mrs. Collins to the credit of the trustee O'Neill, who 
Bays he never interfored' with the property. Legaciee 
bearing interest, and a mortgage debt chargeable on the 
estates, and on which interest is payable, are not dis- 
charged, though there are ample means for all these pur- 
poses. The eldeet of these infonts, after a career of 
admitted profligacy, now finds himself before his 
twentieth year withoat means, and is dependent on the 
bounty of some person who has taken pity upon him, 
and he seems only anxious to get possessed of what 
little may be now due to him to mortgage, or sell, or 
sacrifice it in some way or other. There is little l^pe 
or prospect of the moneys improperly paid by the tms- 
tee Abbot being ever recovered for the estate ; and fj^m 
all that has appeared before mo there is reason to appre- 
hend if Abbot had lived up to the present time, and the 
estate continued to be managed as it bad been by him, 
the ruin he wtmldfaave wrought is quite fearful to con- 
template. I believe one seldom saw a will containing 
-such extensive powers as Collins by his will 
gave to this Abboty who was empovrered to 
deal with '* all the testator's freehold end 
chattel ' property in such way as he thought 
woper for tne interest and advancement of his chil- 
dren." * That he dealt with both as he pleased is very 
plaio,— but it would be difQonIt to discover how he dealt 
with a very considerable portion of either fof the com- 
mon benefit of the children. 

The only remaining matter for me to dispose of is as 
to these fSlsifled and forged vouchers. In the case of 
ex parte Emery — in the matter of Chard, 1 Buck, p. 4^3 
' — where it appeared that persons had conspired 
together in tho issuing of a fraudulent commission of 
buikruptcy, the< I^rd Chaocellor directed the necessaiy 
documents to be laid before the Attorney-Oeneral, with 
a view to institute scrinunal proceedings against the 
parties. "I shall^'* seid the Lord Chan- 
cellor, "as my predecessors have done before 
vnCk.' direct the necessary documents to be 
laid before- the Attoraey-Oeneral, -with -a 
I view to the institution of crimhial proceedings, as the 
I case may require." • In ^ntiogy to that and similar cases, 
T shall direoc the Master in this instance to take such 

ttep^aa he shall' find 'neeeesary to bring the matter 
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fally before the n^ioe 6t' the A ttoidey- General, with a [ 
view Co the prosecution of all {wrties who oomniitted, or 
m^^ be found implicated, in these forgeries. 

In eonelnsio-jr, then, mj order is, that the Com- 
missioner's oertifteate ^f partition be disallowed, and that 
Messrs. Brenan and RnmUdo^pay the costs of the suit 
as were conducive or inoidentihereto. 

Direet^^he bOL it against William <:k>llin9 be ^k. 
missed, bat witht costs; b«t that tor the pmrposesof 
acbount appointment- of Brenan guardihn allowance of 
maintenance for the infant p}«inti£f and the like, the snit 
be veUdned and proeeededwith to a oonelnaioti^ In tax- 
ing the costs of all parties op to the pvesent time, so tar 
as such costs are chargeable 'against the infant, the 
Masfer is to disallow snch items as be shall find to haVe 
been needlessly or improperly incurred. 

Further direct — that Messrs. Brenan and Bussell do 
file in the .Master's pfflce their bill of costs so iiv as 
tli^ are chargeable against the infants' estate within 
one month from their present. date, and do alsQ ftimish 
an account, of all moneys received by them from the 
defendants, Abbott and O'Neill, or on their account, as 
trustees, under the several wills, and do pay into Court, 
to the credit of this cause, sjoch sum of mon€(y as shall 
be found due^ by them to the infants' estate, after deduct- 
ing their taxed costs. With regard to the vouchers that 
have been impeached, I desire the Master to take such 
steps as be fthall find necessary -to bring the mhttdr fUly 
before the Attome}[-Qeneral, with a view to the prosecu- 
tion of the party or parties who eomteitted, uttered; or 
aided in the uttering of the aHeged* forgeries, flee. Such 
enquiry is for the benMt of ihfents. The costs of such 
enquiry should he ohai^eable on the estate. 
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th»t Ml Monday, ^w»m«*^^ j,^ j^ 

U th* fiwfwon. • ^L,^^ on tl» d«y before, 
«**«* *'?^i'"U:,^^ »d hud kicked tt i^ott 

»w««*»<S^'*iS«.l'XJ^^took her to the 

*«\."k!S: 'iCr.he.SMd in • cell, without 
wstoh-howe, where •»? '^TL tju ,]^ next nwm- 

««^» « '»»L*'*2M^ t^^Xe Offloe ««1 re- 
ing, when ehe *••"*»» " -j^ M« dataiee on the 
»^ The A^d««t 17 m. No. sTSction 18. 
grdney Poliee^Aot, 1853, 17 *"•• ^^^ ^Oi forty 

IhateaoM'toed^ «^^M a^ to oertify 
*W»»«» ^*V.i,«^<ifthrfroort«. BytheeoawBon 

wfi« ieeki to ana^. tnother by Tirtue or a statute mutt 
take oare to v^'ab strictly the power t^onfeired by the 
enaotnent. OriMiltting the very gteat tt&d whoU- 
■one Jealovsy mA which the law ngarda aay in- 
fringementof the Uhwty of the Mibject, I ahoald he 
acting a« I cf m ooKceive inoonsiatently with the spirit 
of the law, "»^re I virtually to inflict a penalty on the 
plamtub by depriring them of their costs under cir- 
oamslaaorjs, when it eoald not have been dear before- 
haadtiluU title plaintiff would not recover 480 and up- 
waids. Juries often visit with severity the oonfinement 
of persons in watch-house cells, and within the last week 
a young woman under circusutances certainly very 
much more reprehensible on the defendant's part, than 
"What waa here done by M'Gee,— recovered £75 
damages for inoaroeiation in a watch-house cdl for two 
nights and a day. 

1 therefore decline to oertify to deprire the 
plaintift of their costs. I must remark, 
howeTer» that according to the evidence. In- 
^tor H'Gee had good reason to belies 
^at an aggravated assault had been committed, and 
that his mind was naturally directed to the change in 
the law that a constable might arrest for such an as* 
uult, though fwi wUhin JUg msis, and that he bond 
jiotf believed he was doing his duty under the 18th 
section of the Police Act, and that his mind had not 
comprehended the limitation therein oontained that he 
could onlyarrest, «if he had good reason to believe that 
by reason of the recent commission of the offmee a 
wanrant oonld not have been obtained fbr the appre- 
hension of the offender." As the words expressive of 
that limitation were found to be extremely em- 
barrassing by the counsel both for the plaintiff 
and defendant, and as the Chief Jtutioe— 
whom I consulted upon their construction — agrees 
with me in thinking the language ambiguous and <^- 
Boure, it is olesr the defendant ii mon^y liable to no 
blame, for misconceiving his powers under the afore- 
said section of the Police Act 
^ As therefore defendant acted bond fide in the execu- 
tion, as he conceived, of an ill-drawn statute ; as he 
has served the public in the police force effioientiv for 
seventeen vears, and is stated tp be an ezcelleot 
officer, and a highly respectable man, I trust that 
Inspector M*G^e may be considered worthy in another 
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lota seotxon are as follows :— *•-*«» 

tl.r M j!i!iLi^ ^V'i ^""^J^y oonsUble belonging to / 

2^trt wanrant,sny person who, withfii the limits if 
S^r^^K*^*^' port. hanOetf. and suburbs, shaU 1^ 
SSSSf f^^ ^^ 1?*^ P™^"* ^t^ committing any 

S^STw^.i.^jr?*' "'^ V^'y ~»« ^ which such \ 
ooMtable shall have good reason to bellere that snoh 
•ssauU has been committed, although not within Tiew ^ 
of such constable, and that byreaSju of VhTi^T 

^^ ni°f? ?'' *?** •PP'«^«»ion of the offender." 

under that section an ^officer cannot arrest another for 
S4Sr «^*i^^T^-,*«8»^ted, which was not com- 
Sf^.jr V ^ ▼i^w, unless, when he reoeijes the 
mformatimi. he reasonably belieTss that there has not 
oeen a sufficient tune to get a magistrate's warrant. 
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REILLY V. CAHPBELL AND OTHHRS. 

',Tke Primary Judge (Mr. Justice Therry^ said that in 
[this case, which was an application by tne Attorney- 
General for the aUowanoe of interest on a legacy to 
, Charles Reilly, and on an annuity to Mrs. F^man 
junder the will of the late Edward Reilly. He was of 
opinion that the interest was payable on both after 
the expiration of a year from the death of the testator. 
!He found the same rale applicable alike to interest on 
(annuity as on a legacy. The apnuitv would not be 
due until a year after the testator's death and interest 
therefore, '>vmch was in the nature of compensation for 
delay of payment, could hot commence until then. It 
appeared in the present instance that the amount of 
.'the legacy was £1000. That sum had been paid to 
,the plaintiff, but without prejudice to his 
I right to interest, which question he 
jreseryedfor future adjudication. The testator, Ed- 
I ward Beily, died in June 1840. The plaintiff receiyed 
£600 in April, 1853, and £400 in June, 1864, but as 
' the question of interest was not concluded by that 
1 payment. He said nothing to .take the case out of the 
general rule, - as established by the Court as a general 
•rule of couYenience— that interest is payable on lega- 
icies from the expiration of a year from the date of the 
.testator's death. This general rule is modified in 
special cases, as for instance where the testatrix di- 
arected "legacies to be paid by her husband a$ %oon after 
death as convenient (somewhat similar to the words of 
direction in Mr. E.'ReiUv's will) or within Uiree years, 
if it suit the conyenicnce of my husband." The tes- 
tatrix died leaying her husband snryiying her, who 
had not paid the leiicacies before the end of the 
three years. There the Court held that 
' the legatees were not entitled to the interest on their 
legacies befure the expiration of three years, which by 
implication admits that but for the specific altematiye 
direction, they would haye b^en entitled to it at 
. the expiration of one year from the death of the testa* 
trix. (2 Young and CoUyer, 623.) Indeed, in Ireland 
the practice of computing interest is so settled that 
interest on legacies is computed though the decree 
does not contain an express direction for the purpose. 
(2 Sch. and Lef. 447.) The rate of interest wUl be the 
usual rate of the country, 8 per cent. As much as 
was dse for interest at the seyeral dates of payment of 
I £600 and £400 will be considered as payment of in- 
! terest, and the surplur will go in reauction of the 
piincipal^ ^^. . . 



Befohb the Cliief Justice, B&. Jastice Diddhsoii,iema 
Mi, Jofttiee Hilford. ' 

GEO&GB LO&B Y. TUB OO^XSSIOSOBa F0& TH£ CITY OF 

Hr. Justice .Dickinsoa delivered the jadgmeat of 
the Coart in thia case as follows :-^- 

The plaintiff brought this auction to obtain ootnpien- 
sation for the resumptkni by, the Crown of landmt 
Botany, . which had formerly been granted to his 
faiUier, Simeon Lord. 

At the trial (or rather, a^sesaanqnt of damages)^ be* 
fore myself^ on the 16th June, 1856, the grant to 
Simeon Lord, dated 27th Mof, 1823, was produced 
and proved, as was also th6 ^nveyance to the plsin- 
ti£ All the iatennediate conveyances were admitted. 
The Rrant to Simeon liord described the land as 
bounaed " on the south-west and west aides by Botany 
Bay, a creek, and Redmond's farm." The grant also 
contained a clause in' these words : ^ Saving and 
reserfing to his Idajesty and hs successors any quan- 
tity of W4ter, and any quantity of land not exceeding 
ten acres in any part of the said grant, as may be 
required for public purposes, provided always that such 
water or land s6 requu«d shall 'not interfere ^ith or 
in any way injure or prevent the due working of the 
water milui erected ov to be erected on the lands and 
water courses Ibereby granted." At the trial the 
plaintiff proved that land had been resumed, and cer- 
tain injiuics anstained by him, in the exercise of the 
powers conferred on the Uommissionera by the Sydney 
Water Act of 1853, i,e, the Act 17 Vict., No. 35, and 
^e jury awarded him compensation for those injuries. 
He moreover claimed to receive compensation for his 
loss of the stream houndinrj hts land, whicH he had 
used as a motive power to a mill exacted on his land 
on the bank of the water. Bvidenoe was received to 
shew what the vfdue of that motive power was,, and I 
waa* requested by the plaintiff's counsel,; Mr. 
Lutwyche, to tell the Jury ; 1st, That the reservations in 
the grant to Simeon Lord were void ; '^adly* That the 
plaintiff had similar rights over the boundary creek, 
to those that riparian proprietors, usually . have. 
I declined to comply with the jrequest of the 
learned counsel, and told the jury : 1st, That the 
reservations were valid. 2ndly. Tliat the plaintiff had 
no right to the use of the Wateet of the boundary creek, 
and therefore no title to compensation for being de- 
pzired of it. 3rdly. Tb assess the amount of such 
Ust-mentioned compensation, in case the Court should 
consider him entitled to it. llie jury assessed that 
compensation at £1000. Iieave was given at the trial 
to the plaintiff to move the Court, that the assessment 
should be increased by the last mentioned sum of 
iSlOOO. 

A motion was accordingly made on the plaintiff's 
behalf, in July last, during the term after the trials 

"We then tdfulfedto' inorease tl>e assessment as 
prayed, because we had rtoently decided in the case of 
Edward Jiord v. the City Commissioners, that such 
reservations as those in the grant to* Simeon Lord were 
good, and in the case of Mary Lord v. the City Com- 
missioners, that the plaintiff had not' the right to 
the tm . of tlM booodary ereek, ' which riparian pro* 
prifltorf usually enjoy. 

We then said that a written judgment would be de- 
livered, should it be required. Such a judgment 
hiiving been requested, we now hereby remse to in- 
dfease the damages as prayed for the reasons stated in 
Court, at heroinbefore mentioned, rely^g on the 
tvfo decisions we then cited, which are already in 
writing. 

f»0Tli>0J( V flfWmn Avn rvrrrviKi v 




Thi AttoJ^y.-Qeneral at the station of FraDois M'Nab, 
lAndrew tiefuehan, John Dallej, James CartU, and 
Patrick Fitzgerald v, John O'Neill Brenan, Thomas 
ByaB, Michael Dalton, P. Walsh, E. M'Enoroe, 
J. O'Byme, tod the Most Reverend Arobbisbop 
Folding. 

Mr. Gary and Mr. Blake appeared as cocin&el for in- 
formants; Mr. Jfum^ for tbe tmstees; Mr. Martin for 
the residuary devisee, J. O'B/me ; and Mr. Bader for 
tbe Archbishop. 

Tbe Attorney.General did not appear personally or by 
ooansel to claim the property involved in the aoit on 
behalf of the Crown. 

Tbe Primaiy Judge (Mr. Justice Tberry) gave judg- 
ment in this ease, ( whicrti had been argued previoualy on 
two days,) on Tuesday, to the following effect : — It is 
my provinee to deal in this suit with as novel, extraordi- 
nary, and, in some respects, apparently impraotioable a 
will as an e4>oentrio ingenuity eould frame. It is' the 
production of a manifestly well-meaning but very pecu- 
liar person. Xhe will ha^ bacin drawn, as to its literal 
preparation, by the testator's oolioitor, Mr. J. Byan 
Breoan; but tbe various devises, bequests, and the 
directions, and conditions hj which these devises and 
bequests are to . be carried out, are of course to be re- 
garded as emanating from the testator himself. The 
oironmsranees under whieh tbe suit is instituted are 
these. It is a suit commenced, as is stated by the plead- 
ings, by ithe leave of the Attomey-Gteneral, at the rela- 
tion of ^ncis M'Kab and four other persons, describ- 
iBg themselves as residents itt' tba district orf Sydney, 
mA seyenJ ^stheta of children, interested in tbe 
edudjitlMi of anoh o^aldren in the iaitb of 
the. Holy Boman Catholic and ApostoHc. Church' 
ia eqnaezioQ with the sm of Bo9i0» on 
behalf of themselves ans'^ of all oth%r 
fathers of ebildren, and children who $i9 l%sid<9Bt m tbe 
said district and interested in the .edoeation of such 
children in the faith of the said Church. The defend- 
ants are the trustees under the will of Michael O'Byme, 
James O'Byrne— the residuary devisee named in the 
will — and the Most Bev. Archbishop Folding, under 
whose superintendanoe the testator directs ao institution, 
to which a principal devise in the will relates, should be 
placed. The testator died possessed of considerable real 
property, consisting of a valuable house and premises in 
William-street, and three other houses in Parramatta- 
street, as well as other property. By bis will, dat«d in 
September, 1858, he devised these houses in trust to his 
trustees to receive the rents thereof, which are to accu- 
mulate for two years flrom the date of his decease, after 
which he directs his trustees " To devote the said rents 
and profit and all rents and profits afterwards accruing 
therefrom to the institution and maintenance of a Scrip- 
tural School in the city of Sydney, to be called < Tbe 
Holy Boman Catholic and Apostolic Scriptural School, 
in connection with the See of Bome,' In which said 
Scriptural School the sacred Scriptures are to be taught, 
and expositions of the same exclusively to be given by 
persons duly authorised in that behalf by the head of the 
Boman Catholic Church in the colony of New South 
Waliss, for the time l^ing. And tbe testator directed by 
his last will and testament that the said institution or 
Sadptural School afaoald be exclusively a Scriptural 
Sehool for the ohildreD of Boman Chitbi^ios alone, 
and that the said bolldiiig should aot he vsed ibr say 
other purpoae whatsoevw. And the testator farther 
directed that tbe whole of the rents and profits of the 
said hooaes and premises, situate respectively in Wil- 
liam-street and Parramatta-street in the said city of 
Sydney, and so bequeathed and devised by bim to his 
tmstees for tho ereotion, support, and maintenance of 




e 9ai3 Scnptnral soliool as iforeaaKpsEbuld "be held 
' his said trustees, and applie<f io theltempoial manage- 
exit and affiiirs of the said institation, but the spiritual , 
anagemeot thereof should be in the sole oontrol of the i 
3man C&tholio Avehltishop of the said city of Sydn^ 
r the time being ; and he ftirther direeted that his said 
ustees should set apart out of funds accruing fk-om the 
nts and profits of thd said houses and premises in 
illiam -street and Parramatta-street, in the said eitr of 
rdney, snoh sum or sums as sh Hild be eonsidered by 
em neeessary for the payment of a salary or salaries to , 
ich teacher or teachers as the said Roman Catholic 
rahbishop of Sydney for the time being might consider 
loessary to appoint to be teaehers aad expositors of the 
usred Scripture > in the said institatiaii, such sum, how- 
'er, not to exceed in the whole the sum of one hun- 
*ed pounds annually. 

The will then proceeds to dispose of the reaidae, and , 
ate the mode of its appropriation, and to point oai the 
lijes of the trustees, we mode of substitution in the 
'ent of death or absence, and other matters, many of 
hieh are immaterial to the purposes of the present 
lit. For the present, I shall pass orer the partfelating 
> the duties of trustees, and come at once to the codicil 
' his will, bearing date the a7th of February, 1854. by 
hioh he varies considerably the- directions he had pre- 
oualy given by his wiU aa to this institution, and 
irects— 

** That the institutien, to be called «* The Holy Roman 
atholic and apostolic Scriptural School," mentioned in 
is said will, should be'oon fined to the district of Sydney 
one, and not to any other portion of the said colony ; 
at that his said trustees, John O'Neil Brenan, Thomas 
yan, Terence Daly, Michael Dalton, and Philip Walsh, 
id such new trustee or trustees as they should appoint 
I the terms of his will, should be at liberty to institute 
ad establish one or more branch or branches of such 
oriptural school in the said district of Sydney, but not 
Isewhere. The said testator also desired and directed 
is said trustees to furnish and supply a sufficient num- 
er of Bibles for the use of the said schools, hii4 tktU on \ 
aeeovni whatever should any books he tued therein or . 
ippUed thereto except the Bible alone:* 
ie further directs, by his codicil, that in Uie event of 
vacancy among the trustees by death, absence, or 
tber causes therein stated, the trustees should not be 
t liberty to appoint any person or persons in holy 
rders as such said tTU9tee or trustees, but it should be 
mperative to appoint a lay trustee or trustees thereof; 
ud he further directed that no larger sum than 
wentyfive potmds should be paid to such dergf for 
ay one such school, or that there should be only one 
mid clergyman for each school. The testator died on - 
►r about the 18th of August, 1854, without having 
evoke4 his will or codicil or either of them, as far as 
egards the above charitable devise. If the will of '6^1 
lad remained unaltered as it was drawn, there would 
>e, I apprehend, little or no difficulty in giving effect 

the testator's intentions therein declared- The diffi- 
»ulty arises from the restrictions in the codicil, and by 
hose restrictions it is contended, on the part of the de- 
endant James O'Byme, as is set up in the eighth para- 
jraph of his answer, that " He is advised and believes 
that the devisee by which the charity was established is 

1 devise for one particular purpose, and that that pur- 
9ose cannot be carried into effect by reason of its being 
jontrary to the regulations, trusts, and discipline of the 
laid Church." Evidence was not gone into of the pre- 
jise discipline and regulations of the Roman Catholic 
Church on the subject, bat it was assumed and con- 
ceded that a literal compliance with the direction of 
tho will was not practicable. The codicil does not 
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aicer tne general onaraocer or ine inauranon, wbion 
was to be a Ron^an Catholic one. It does not divest 
tbe Roman CathoUo Arob bishop for the time being 
of sole control dt' it, or of the appffintment of ihe 
teachers. It si&iotions expositions in the schools, 
and does not vary the direction that it should be 
for the ezolasive nse of Roman Catholic children. 
The difficulty is cdipged to lie in that short sentence, 
or rather portion of a sentence, in the will, that " on no 
account whatever should any book be used therein, or 
supplied thereto, except the Bible alone." The object 
of the devise is a legitimate one — and it is one for charity 
— Scriptural education for Roman Catholic children, 
being, as it were, the le.atee. This, tbe object, is one 
thing, the mode by which that object is to be accom- 
plished is another ; and as the mode pointed out by the 
condition annexed to the devise may be literally im* 
praoticable, recourse is had to the doctrine of cy pres 
which maxim of construction is applicable to wills being 
"benigna faeienda svnt intetTpretationes et verba 
intentioni debenl ternre" According to this doctrine, 
^hioh proceeds upon the principle of carrying into effect 
as for, and as nearly, as possible, the intention of the 
testator, if there be a general intention, and also a par- 
ticular intention apparent on the will, and the particular 
intention cannot tinke effect, the word shall bo so con- 
strued as to give effect to the general intention. This 
doctrine of €iy pre$, snj9 Mr, Broom, in his book of 
maxims* is brought into practical operation by Courts of 
Equity, " where a literal compliance becomes impossible 
fVom unavoidable circumstances, where a bequest Is made- 
for charitable purposes with which a literal compliance 
becomes inexpedient or impracticable. In such cases 
a Court of Equity will apply dte doctrine of ey pre$ and 
will endeavour subatantialVf and as neariy as possible, 
to carry into effect the iateptioii of the testator. What 
then is here tbe plain otfd manifest intenUon of the 






testator ? Scriptora] education and th^ formation of an 
institubon for the purpose, to branch into several sehools 
for that purpose in the distyict of Sydney. In carrying 
out this intention a condition is annexed^ a literal 
eamplianoe with which is alike impracticable, absurd, 
and inconsistent with the avowed intention of the 
testator himself in that part of the will*- in which he 
appoints teachers and expositors, and fixer their salaries. 
Their duty is to expound ;— but how can- they expound 
without the use of and reference to otheonhooks, besides 
the one to bo expounded ? A literal compliance with 
such a condition would deprive the expositors of the 
means of performing their function. Nay, more I The 
use even of a dictionary to explain tbe meaning of a 
word in the Biblo— a book of maps to exhibit and explain 
the geography of the Bible-~even if the TiOrd's Prayer, 
the Common Prayer of all Christians, were bound up 
into a hook, it could not be used in these schools, n 
the mode then pointed out and comprised in the con- 
dition be absurd or imiSrdCtioable (and it is manifestly 
both), it appears to me tbe doctrine of cypra may be 
fairiy applied. The general principle on which Courts 
of Equity act in such cases is laid down by Lord Eldon 
in the leading case of Moggridge v. ThachoeU, 7 Ves.. 
69, ** that if the testator has manifested a general inten. 
tion to give to charity, the failure of the particular 
mode in which the charity is to be effectual, shall not 
destroy the charity ; but if the subsUntial intention be 
charity, the law wnl substitute another mode of devoting ' 
the pn^rty to charitable purposes, though the formal 
intention as to the mode cannot be accomplished." 
The parties for whose benefit this bequest is made 
constitute a elass— the whole Roman Catholic children 
of the district of Sydney— which is as wide and 



J3S 





term, as to '* tlia poor Inhabitants" of ~a 
partiealar plaoe, or to ''poor relations," or to the 
" widows and children of seamen of the town of liver- 
pool," which were held to be good beqaests; thoagh 
the last, it was aiged, was void for anoertainty. The 
sensible distinction, as Mr. Stoiy states in s, 1176 of his 
Jarispradenoe, is 4hat the Court will not decree the 
Bxeoation of the tmst of a charitj in a manner different 
from that intended, except so far as it is seen that the 
intention cannot be literally executed. In that ease 
incAher mode will be ad^tad oonnstent with the gene- 
ral.inUSbtitin, so as to exeeote it, though not in the 
node, yet in the substance. If the mode should beoome 
l>y eireuastanoes impossible, yet the general obj«iot is 
aot to be defeated, if it can in any othBr wi^ be ob. 
liained. Me proper test in this ease is that applied by 
SCr. Blake, whether this eharity can be oarried out tit 
lot ; Can it be effectuated? It is not that this general 
leetrine Is so' much contrasted as the application of it to 
he eireumtftanees of the prasentjoa^ lir. Martin con- 
ends that where thete is a general i&teBt to ifMaMiftf*. 
>erty generally to ohatitable parpoaes, — ^the Court staps 
n and carries it out, and will apply it to^ the objiect 
learest to that which the testator intanded, but wh#h 
he object is specific and not general, the Court will tot 
nterfere. And in support of this, the ptssage he-^relM 
ipon is in 1 Jarman, 109, where it is stated that when 
he testator had a particular object in view, and not t^ 
general intent, if the object fafl the gift will oof 
le applied ey pre$, but wfi] hil altogether. 
!n the two principal oases cited hy him, the beqaest 
ailed because the particular objeet for whioh 
ha gift was given failed, and there was no other to wbieh • 
t could be applied. In the case of the Attorney-Gexi^inl 
nd the Bishop of Oxford, the bequest was to build a 
7hureh at Whiathf, but the Bishoa of Oxford would not 
ocept it, for that purpose, and the next of kin insisted ' 
hat a new church must be built, and the decree' in that t 
Ase was decisive — That the object not being capable of '. 
tkkiug effect, the fund could not be appUed to any other 
haritable purpose. There was no intolition of charity ' 
xpressed in the will beyond that of bvilding a >shBreh, 
a a particular parish, and as the Bishop would tiot per- 
dit itf erection, there was nothing on which the bequest 
ould take effect, and the Court wogid not interfere. 

The case of Cherry v. Mott, 1 Mylne and Onig, 1S8, ' 
ras similar in principle. It was ft . bequeet ibr the pur- 
base of a boy, in the will described, of a place in Chnst^s > 
lospital Charity — but the residuary estate devised for ' 
be purpose was insufficient, as the Qovemors demanded 

price exceeding the amount of the residuary estate. 
?here the Court held that the testator's oharitable intent 
ould not be executed cy pris, and that the bequest was 
oid and sank into the undisposed. of residue. In Cherry 
. Mott, the devise was not a gift to Christ's Hospital 
)harity, but to a boy to be nominated by the Corporation, 
ut the boy could not enjoy the benefit, for the sum was 
3 sufficient, and there wad no other oharitable object in 
lie will to which the gift could attach. 

The Master of the Bolls, in bis judgment in Attomey- 
kneral v. Bonltree, % Yes., Jun., ^397, illustrates the 
istinction between oases where, (bough the intention 
annot h^ executed literally, another mode may be 
dopted consistent with the testator's general intention, 
aa to execute it, though not in the mode, in sub- 
tance~«nd when/Mrom the impossibility of a particular 
ift taking effect, the intention mvst totally fail. Thus, 
ud his Honor, " In the Attorn ey.GI«neral v. tb« Bishop 
f Oxford — the purpose was to build a ohtgo^ in the 
arish of A., and the parish would not let tl^e church b^ 
uilt. Lord Kenyon very proper^ said, it c^uld not be 
e built anywhere else, and A* intention ipust totally 
Ul. But the Court hag said, where the ganasa} itikB^ 
ion may be execiilad. it ehalt. In a ease bafortfrne, 



Idirtbted breftd to be dlitrilmted. # poor -pmom atMcd- 
ing diyine service, and the ebantiog his Tersion of the 
Pselms. They oeald not be obanted, because not 
autborised— bat I tboQght his general object was the 
giviqg the poor people the bread, and the chanting the 
Psalms was .only accessory, becaase he thought his 
version as good as any other." 

Apply these principles in ,the case of Brantham v. 
Burgold to this ease. The first that the Holy Bible 
should be taught and used. This is a general charitable 
object. There ia then another oliject hj way of condi- 
tion annexed to the first — that no other book is to be 
used or supplied. The question is (I here use the 
language of the Master of the Bolls) whether that is j 
equally unimportant, and so annexed to the first that 
they must stand and fall together* If in Branthani v. 
Burgold the direction of chanting the Psalms could not 
be carried out because the yersion was not authorised, ' 
and therefore became an impracticable condition, an^ 
the general oligect of the charity was 4[ierertheless gik- 
ned out, why here may not the general object — scrip. * 
tund instruction — be accomplished, though so absurd 
and impracticable a condition as that Uo .other book ie to 
be usea or supplied be rejected as impraoticable. Here 
the Archbishop states he is prepared to majce a nroposal 
thai will substantially give effect to the ehliritable inten- 
tion of the testator, and it is right and reasoaable that 
he should have an opportunity of doing so« 

Without going through all the casesr iione cP which 
affords a precise preoedent for the present, the one 
which suggests to my mind as approaching nearest to 
the present a suitable mode of dealing with it, ia 
that of the 4^tonley-GQneral v. Andrew, 7 Yes. 685, 
where the devise was very specific. The Master of 
the Bolls directed the Master to receive a proposal 
in order to have it determined whether it could .be 
executed eyprei. Here, as there, it would be premature'' 
to decide upon the other parts of the case, whether on 
failure of the devise, the property derised goes to 
the Grown, or to James O'Byrne, as residuary devisee; 
until an opportunity be afforded the .^hbisbop 
to submit to a proposal with regard to the 
charity. Many of the cases cited depend upon English 
statutes and others on penal statutes, some of 
doubtful application in this colony where the 'statute 
of mortmain is not in force, and others certainly not 
in force here. Gary v. Abbot, 7 Yes. 105, was of the 
latter class, where the devisee was directed to an ob- 
ject even adverse to the intention of the testator. The 
devise was for the purpose of edncatiag certain Boman 
Catholic children. By a penal statute which apacted 
the disposition to be unlawful, the devise did not take 
effect according to the testator's intention ; but as a cba- 
ritable intention was discoyered (such whs the some- 
what strange constroction in that case), the bequest wa9 
declared to go to such use as the King should direct, 
•and the devise went accordingly, not to a Boman Catholic, 
but to a Protestant, school. Such a precedent is not 
likely to be followed in this colony. I may observe the 
Crown has not been represented at the hearing in this 
suit ; and I am not aware that the Crown sets up an ad- 
verse claim to James O'Byrne, if the devise to the 
charity should fail. 

As to the suggested proposal, the Archbishop in his 
evidence, states, ** I have had my attention called to a 
dense in the will for (he purpose of establishing an 
Institution to be called The Holy Boman Catho- 
lic and Apostolic Scriptural School. I have not the 
least doubt that it can be carried out The head of the 
Roman Catholic Church in Sydney is to be the Spiritual 
Manager of the same, to which I have no objection. 
Such an Institution is not at variance with the tenets of 
i] the Boman Catholic Church. IJam prepared to earry 
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mt file devise of the will. At the" lirst'glance'at tlie 
irill, I entertaiood a doubt as to w)|[9ther the will, with 
ta conditioos, ooald be oarri^ oitC «9 1 did not know 
hat the Caiurt had a teontrolling p6wer, bat afterwards 
tearing that the Conrt Iitd sach power, I bad not the 
(lightest doabt about the matter. Bjr controlling power 
[ mean modifying power. I cannot say whether I com- 
ttunicated this doabt to Mr. O'B/me or not. I never 
laid to d'Bjme that I would not ^arry out the coadi. 
ions in the will." 

What the scheme his grace proposes I cannot of 
)ourae antieipate, bnt whatever it mfj be its tendenry 
nust be to pi>QaMt»-aeciptural as distingulahable from 
Moolac learni^ . Z hu^ i«ad the evidaaoe of -Arch 
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eiooB M'Encroe, add from it I collect his opinion to 
e that both scriptural and secular learning may be 
arried on together in the institution— separate hoars 
eiog set apart for each. I ean hardly t^nk such an 
:nion compatible with the expressed intention of the 
Bstator, Scriptural knowledge is (as I have already 
emarked; as it were the legatee of the testator, and 
(hatever is taught there must in its tendency contribute 
owards that sole object It need not be a daily sahool 
t all. It may be opened for certain hours on certain 
lays in the week, and it is, not necessary that a whole 
lay's. attention, as at a day-school, should be devoted 
o the acquisition of scriptural knotrledge. For the 
easons and on the authorities I have thus stated, I 
leem it right to direct, first declaring the will to be 
istablished according to the third paragraph of the^ 
irajer of the bill, that the Archbishop be called upon 

submit a plan or scheme to the Master in Equity, for 
he purpose of carrying out as nearly as may be 
iraoticable, the charitable intentions df the testator as 
>x pressed in his will and codicil--and if this be done 
[ am prepared to declare the charitable trusts good 
md valid, and decree them to be performed as fiar as 
practicable* 

I next come to the other trusts of the will, which are 
rery special. They are such indeed as to be scarcely 
susceptible of being strictly aeted upon, and the 
difficulty in this respect with which the trustees had to 
contend , will entitle their conduct to mnoh in- 
Inlgenee— but Certainly cannot sanction such a 
wide departure from neglect of them as has been 
Bvinced by the trustees in many important respeata. 
The principal trusts are set forth in the /ollowing pro- 
vision :— " Provided that at no time should there be 
less than five trustees,^ duly acting in the trusts of that 
his wilt, and the said testator farther directed and re- 
quired that all sum and sums of money received by 
his said trustees, should be received, and receipts 
passed for the same in their joint names, and that all 
such sum or sums of meney so received by them 
should be lodged in one of the banks of th< said city of 
Sydney, in the name of the said five trustees or the 
trustees for the time being. And as to the rents and 
profits of the said houses, situated in William-street 
and Parramatta-street, Sydney, aforesaid, in the name 
of the' said trustees, and to the account of the said 
institution or Scriptural school, and that no moneys 
should be drawn out of the said bank on account of 
•the said .Institution Vithont the names of each and 
every of his said trustees. And in casd the said 
tru8te«s should approve a reoftiver to collect and re. 
oebe the rents, issues, and profits of .the said estate, 
then and in such case he should net' b^ permitted to 
retain in his bands at Aiy one tine a }ar£er sum thsA 
twenty pomida wi«lMOt W^ over the same to^ 

said trusteea." 

1 Now, one of the main eonalitota of misooodnct and 
I neglect of the trustees is, t)ial th^ have permiited one 
\of the trustees of the Chari ty, M ichael Dalton, to 
J<S^^£jhe prindpal houee in WflTlam- street, at rent 



fliotiQg testimoajr, bnt tbere eaa be ao doabt of the 
unproprietT of this house being let to Vr. Daltoiu. ,V 
Mr. O'NeUI Brenan, in his evidonoe, Admits bis assent - 
to the agreement nnder which he ooeapies^bat . 
admits also, the ineompatibilit:f of Daltoo, who is a. 
trastee, oeonpyiDg the moompatiUe positioa of land. 
i(H-4, which, as trastee he is, and as tenftot. Bat he 
is pot only landlord and tenant, bat he is also reoeiTer, 
an offiee which it is manifest the testator aerer in- 
tended to be filled bj a tmitee, tot be Spe^fles it as ' 
a dnt^' that the reeeiver should bo appointed by the 
tnipteee, and the raits paid by him to thenv 

Mr. B. Brenan said that the hoase was talen otjgio- 
ally for Dalton's brother, and it wae only on aoooont of 
the brother not coming oat he wm allowed to oeoapy it. 

His Honor said : I am avate of tfaat-^bitt that does 
not m4ke him less a tenaot,~as a tenant I find him, 
and as a tenant I mast deal with him. A man may 
possibly perform, and I do not now prononnee an 
opinion that Mr. Dalton has not performed his Tsriooa 
duties honestly, bat they are too oonflieting, and too in- 
compatible to be entrusted to one person, and the Gonrt 
cannot sanction his oontinnanoe in the discbarge of 
those Tarions ftinctions. Then tiie discretion of payment 
into the banki^to the aooonnt of the trostees, and of not 
more than J^ being in the hands of tk^ receiver, has 
been utterly distegarded. Mr. J« B|»n Brenan appears 
to have been for some period of time in the receipt of the 
rents of the houses devised to the charity after the testa- 
tor's death ; but neither he, nor an) person but the trus- 
tees or a reoeiTor appointed by them, was entitled to re- 
ceive them at all. He states he has a professional bill ex- 
ceeding ^400 against the testator and his estate, for worh 
done in his lifetime and sinee> and that be is* moreover, a 
legatee for d^lOO, which he has not received. But he 
appebrs (according to Mr. B. M^Saeroe's esidenoe) to 
have bisn pressed ftfteatedly to render his paofessional 
aecount, bat has not yat done ao» tboogh the testator be 
now dead nearly three years. Amy adviuitage-4-if advan- 
tage is to arise firom taxaition— must be dimfnished by 
delay, espeeially as to urorlt done^n the life-time of the 
testatoiL Bat whatever may he the aiaoant of his claim, 
lAiQhi oa being satis&otorily established, ^nght no doubt 
to be paid, the trustees, in Uie faithful fhlfllment of their 
trust, should not have allowed him to Receive any of the 
raats of tiie houses devised to the charity. The com* 
fildat is aat that Mr. Brenan reeaived a sum that in 
aam fct aai aot due ta hiai, but tlpt he seeeived it in a 
way at variance wittl the trusts of tho^rfll. . It is right 
also to observe, that, whilst the trustees complain of his 
dilatoriness in famishing his aeoounts, they might have 
oompelled him to do so by obtaining an order of Court ' 
obliging him to famish his bill. It is due to Mr. 
Brenan also to say that he states he received these rents 
at a time no reeeiver was appointed or oould be appointed 
until Mr. Daly's place in the trust was filled up— that 
be secured them for the protection of the estate, and 
that at a meeting of the trustees he aocdolited for what 
be had received; and, moreover, he represents ho 
oecared these rents not so much in the capacity of re- 
ceiver as solicitor of the estate, being obliged to have 
leoourse to active measures as a solieitor to 
recover certain arrears of rent If this be so 
his interference was rendered neoessary by 
remissness on the part of the trustees. Moreover, 
he states he did furnish bills of costs (on this point his 
ovidents conflicts with Mr. M*Encro8's) on the payment 
oC which the trustees could not agree ; andthat this bill 
was mislaid by Mr. Ryan, one of the trasteea, to whom 
he had delivered it. From the amended affidavit of Mr. 
Brenan ^admitted by the informant's solicitor in a spirit 
of ttueh ikimess to Mr. Brenan), correeting errors in Lis 
first evidence, it fiirther a^p^ars that the moneys ho 
secured were eertunly not in excess of bis claim on the * 
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i'~ljile «Dd BrauTinlaasfTliiMtlo'aa irregul«rity in iha 
iiiDile of pajment. irhiali the trustees slioald ind might 
Lave prevented if the;r bad acted with due dlUganoe npon 
the trusts of the will. Another point to which the 
trn^teea have bocn inaCteDtivo ia that of l<u«ping aepanite 
a 'pouuts of the ealnte daviaed to the cbarilf, u reqnired, 
ilislin^iBhablo fratc the gcnaral acconat af the eg late. 
No atleotion appeara to hnve been paid to the direetioti 
tliat not more ifaan £iO ahonid at hdj time hare been 
permitted to h» In the hands of the receiver, Hot iodead 
does there appear to hate been any duly (ippoiDled 
rpceiver, ns the will direols ainaa Mr. Bourke'a d«atb— 
Mr. DiiltiiO «o anting by the noninterference, or, 
at most, the irregalsr gaaetion of the Irnetees. raihsr - 
tlian from a duly- appointed aatborily underlbem. More- 
iiver, the Iraitees did not join in givinf reosipli, as 
required by thi> will, and, in other respeute poioted 
nut in the bill, (here baa been a manifest 
departure f^om the duties they wera boDnd to 
iliseharge. For these reasons, then, account must be 
directed according lo the prayer of the will, not only w 
lo what they had received, but wliat thry migbt have 
received but far their wilful default or neglect. 

Much diffioDlty was no doabt created by the obligation 
iif all the trustees joining in the receipts, toi the nam- 
beris laanifehtly inconvenient for this purpose. AalO 
!be mode of remedying this ineonvenieoce. the case of 
the Bt.-verly Grammar Sahool, 1, Jiiriiit, (131 sapplisg a 
precedent, rrhere the Lord Chanceiior direated a ref^- 
eQce lo the Master tj ascertain it any le^sinmber woald 
be HDllicient lor tbt' proper execntion of the trnats where 
the number of Irualees of the charily was so numeroaB 
as that tlieir concurrence in acts for its administration. 
naa atiended with incooreoience and disadvantage. 
It is quite out of the question that Mr. Dalton can be 
contitiued in the various incompatible relations in 
which he stands towards the charity. Ibe oircnm- 
■ilance of bix Hon-in-law being one of the tnateeB, of 
ilself i? not very important, but in connectioci with the 
other circumstances of the uabb, it is an ioddent 
I whieh maj be sn innocent aoaident raising no unfair 
sunpicion) that is nut uniranhy notice, ■» well al 
anothei- of the (ruotees, Mr. O'Neill Br«nan, being the 
aon of ibeir soii^itor. The enquiry may Ibna, then, ei- 
tend to all tha points of bill as prayed, postponing ■ 
decision on the scheme of Iba Archbishop, whan partici 
may have an opportunity efdis<!u<ising it it they think 
proper, on the Court being called upon to approve of tbe , 
Hcheme aubmitlpd by Lbe Arshbisbop, Ibr 1^ purpose of 
carrying out, as near a^ may be practicable, tbe inlen- 
lions of the testator. Id proposing sugh a Mheme, 
iiitenlion should liu directed IQ the umit^ stipend ef 
t'35 for teaelierH, ns expressed in the will ; but mani- 
festly in thC4e times inadequate for the parpose. 

Ua B roviuw of the citcumatances of tUs atlit, it 
appears to me to partake mnob of the obwrwter of an 
^imicable auit, with the eieeption of Ibe defendant 
D'flymp.wbuac object is no doubl to dr*M the 4eTise 
.ts to the charity altogether. The inhmiwoU and 
'iihev defendants, who are all membors of the same re- 
, ligiouB ooffluonity, appear to be in one sitereit— tliat 

I of nroraotinalhe Soriptnral institution. It waste this 

.pirit,m^t probably, that lbe detendaslt originUlj 

ondertook the irnst in the first insUnoe; and in the 

game spirit Ibat lbe relators procured thil itiforroatton 

10 be filed. Though lhe»e have been senow >"Hnl"*; 

ties in the management, wilb the eioepoon 01 wliai 

I relates to lbe house in William- street, there Is no oom. , 

I nUint of considerable mi-condnct on their part. In | 

dBalinK wllh tha accounts, moreover, doe eonnderatioo; 

- » to what maybe deemed wilfnl default, considerate 

■■tenUan should be paid lo the arduoas otBce of carry-' 

iiK □□( pmiEiely the strict dircctinns of the will, espe- 
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S~th« vei7 ioi)onTehieDt»n3~3m55t^ 
dlawetiou that all aots mast be done wltb-the wriltun , 
eoQcucrenoe of Ihe vhola of tbe Irastees. As tlie Insk 
OD bath sides was undertaken with tbe otijoct of no self- 
ish or peTGonal internet, caro mui't ba taken that no 
■Tich interest bo permitted to interfere with or defeat the 
tail fnietment or tbe ioteDtions of tbe teslntor. 

Tbe only remainiDg principal topicfoow to be disposed 
of is ax to the schema of the Archbishop, which mast 
be postponed, end until that saberOH be forwarded to the 
Master bj tbe Arohbiihop and I recei re hi'i report, on; 
the coming of which the Baheme as to practioaE Mrap^-' 
bililj with tbe directions of the testator may be dia-- 
cussed on further directions. I 

Costs reserTcd. ■ : 



SUPREME COURT.— Tuesday. \ i 

Rimsoa iir Banco. ' ' 

Befo&e the full Court. 
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Sir Alpked Stepues, C. J., delivered lie'judgment 
of the Court herein as follows :— 

Tho questioDs to be decided in this ca^ 
whether a Certiorari will lie from this Court t( 
cuit Court, to remove the reoordof a con rict ion there 
foe felony ; and, if so, whether it can he issued, espe- 
cially after aentenoe, for the porpoae of granting a new 
ttial ; It was for this purpose that the writ here was 
applied for : the graunds anggeated being various, bat 
all Mnhraeing matters of fact only —and sn those 
grounds, in order formally to raise the qnestions stated 
respeGting the power of the Ciioit, the writ was issued 
by me. On its return, accordingly, the ordinary 
motion being made for filing such return, it waH 
moved, on behalf of the Grown, thalthewrit should 
be quashed as having been imprDvidenlly 
issued. The argument then proceeded 

on this prelitniaaiy objection ; and the . 
facts of the case were of course not discussed. Fiailly 
we reserved out judgment, for the purpose of looking 
into the many authorities cited ; and the following, 
after oonference, is the result. 

lu the case of Mugrane, oonvioted before Mr. J'lS 
Thcrry at the Uaitland Circuit Court, in March 1863. 
we certainly granted B new trial. No question, how- 
ever, as to the power of this Court to makp such ai 
Order, was there raised; aDd,'in fact, the pfiint o[ 
which the new trial was moved for, and granted, had ; 
been reserved by his Honor, with cipresH reference 
(it would seem) to that motion— no Special Case being 
Stated under the 13th Vict. No. 8, and sentence being • 
deterred until the point should have been decided. 
That case, moreover, was one of misJemeanor only. 

But, in the recent case of Oordon, upon a similar 
motic.n, after . conviction for a misdemeanor, 
ve have held that, in casfs tried before n 
Circuit Court, and there originated and pending, 
this Court has not juriK diction la grant 
a new trial. It ia unquestionable, however, (or we 
may for the sake of argument assume,) that any such 
oa-ie might be removed into this Court by Certioraii 
before trhi], and remitted to the Circuit Court Tor trial. 
Being then as it weie "seized" of the record, and the 
case in effect pending in the Supreme Court, we should 
hare the same jurisdiction over it as if originated here. 
It was contended, that this Court would equally ac- 
quire the jurisdiction, by a Rmoval of Ihe record a/itr 
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opiniMi, however, that — Baautning thia 
^iiart 10 nsve the power, far' certain pnr- 
I'lses, to reuiDve .. any lach record by 
Jtrtiiir.iri, afti^r iriAi\ ana Bfier Bsnteoce, and 
rijuatly in a cose of l^f^y u of miademeoaor, — we have 
i[>t jtirisdiction to do Bo, even in tile Utter, for the 
jTirposB of K ranting, or entertainios a motion 
or a new trial. The writ ia property »v«£l»blo 
i.fter trial, for purpitara only auxiliary to (or consistenc 
whh) the record, or for the purpose of correcting, as 
on !i writ of error, errora of fact or law in the recoid, 
or in matlera necessary for the parpoaea of the record. 
The case oC-HodfC. decided in this Court in May 
IS 14, i8Bninstlnceof.tlieIaiter*iad. _ The priaoner 
had been convicted in the Quarter Sessions, upon an 
Information in the name of an officer, who (it waa 
alleged) h.id no authoriiy to present any such Isfor- 
mTUOTi. ^ow, in England, any aicnilar error — that it 
to aar, one aSecting the conatitulion of the QrandJary, 
would hare been e^jrrected, and could only have been 
corrected, npona writ of error. But, on the authority of 
several ouea, some of which were cited in the present 
and have been conanlted by ua, the Court 
hold that the proper writ for removing 

therein, in this colony,— where prosecutiotw are insti- 
tuted not according. to the courseof theConunon Law, 
by incttctment, but by information in the name of an 
olficer appointed for that purpose,— wf 
Certiorari. That deciaion by no meUis 
inference, that, beciuse the writ will for the reaa 
stated lip, in all snch cases, af-er j-jd({ment as well 
before, it will therefore, after judgment, lie /or aUpy 



Court,' — of mistakei in the verdict of a jury, as it has 
of errors, however minute, in point of law. But, 
although an exatlple wm supposed to have beon 
found, it will be seen on examination that there is 
no Eiioh instance. Long's case, Cro, Bliz. 489, 
only ahoiTS ft remoral of the record, after Conviction, 
for the puqio.ie of correcting eirors in that record. 
The iramt-diale inducement for the writ, {its issue 
being ordinarily in the diacretitm of the Court,) may 
have been the matters of fact auggested. But it ia 
claar from the report, thai the record was removed in 
a view only to exceptions on matters of law— apparent 
on the face of the record. Jackson's case, 6 T. K. 145, 
is to the same eSscl. The case of Oroenvelt v. Bur- 
wfll, 1. Ld. Ray. 469, is no authority on the point 
one way or the other. It contMos citations, however, 
nfsunrlry inetsnce^of records removed into the Queen's 
Bench by certiorari, at every stage, from Courts not 
nroceeding according to the course of the oomtnon 
law. In PottEr'g caae, 2 Ld. Ray. 937, the. record 
was removed for the purpose, only, of correcting an 
error on its face. The removal, moreover, was before 
judgment. In Ginide's case, 2 A. and E. 269, the 
certiorari was isgned after judgment ; bat only to 
enable the Qmcgh'b Bench to enforce It. In Rex t. 
Huggin<i, 2 Ld. Itay. 1574, a special verdict (or finding 
in [heiiBtuTe ofone) was removed; and the Queen'i 
Bench pronounced a Judgment on it— in other words, 
on the record as it then stood. In Fawle'a case, 2 Ld. 
Itay. 14.52, the indictment was removed before trial. In 
lies V, Nichols, ib\d 1227, (dted In 13 Bast 412,) thi 
writ waa issued to enable the Court, as in Huggins' 
cnae, to deal with the record iit its eiislins state. I: 
I l^wis'a C19B, 2 Str, 704, the certiorari was before trial 

Jqufstton was, whether the writ would U 
iWbIm. 
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xhe citations from Com. Dig. Cerlrdfan D^ and A, 
and Oourts B, and those from Bac. Ab. Error B, and 
Certiorsri A, as well as the other authorities not herein 
specially noticed, may be disposed of by saying, that' 
they go no farther than the authorities already ob- 
served on ;— or to ibow thift Writs of Certiorari lie to 
Oourts of Gaol Deliyery, and that the Queen's Bench 
has a power of rerision, and a general oontrblling 
power over all inferior Courts of Criminal jurisdiction. 

In Rex V. Mawbey^'G T.R. 619, the reoord had been 
removed before trial, and the case was one of misde- 
meanor. This authority shows only, therefore, wliat 
is not disputed, that the Queen's Bench (and conse- 
quently this Court) may send such a case down a 
second time for trial, where so removed, the reoord 
is, of course, no longer in .the inferior Court ; and the 
higher Tribunal then, unavoidably, deals with it as a 
record of its own. But, in the Oxfordshire case, 13 
East 411, the Court refused to grant a Certiorari after 
verdict, in a case tried at Uie Assizes, (although a con- 
viction for misdemeanor only,) in order to entertain a 
motion for a new trial ; and Iiord Ellenborough, on 
that occasion, very emphatically disclaimed the jnrisr 
diction. And, in Unwin's case, 7 D. P. C. 578, a 
Certiorari was refused to remove the record 
of an acquittal, where the inferior Court had declined 
to interfere, althoogh the acquittal had been obtained, 
in the absence of the prosecutor and his witnesses, by 
a fraud. The case of Rex v. ^ennegoes, 1 B. and C. 
142, is perhaps scarcely in point. A certiorari was 
there refused, after judgment, in a case of misde- 
meanor, because the defendant could bring a writ of 
error. -But, for reasons already given, a certiorari 
would probably have been granted in a similar case in . 
this colony, as the appropriate, if not the only, re- 
medy. 

Here, however, the writ is asked for to correct no 
error on the record, but to obtain a new trial ; and this 
after sentence pronounced. We have shown suffi- 
ciently, we think, that this Court, exercising the 
powers, and following in the paths, of the Court of 
Queen's Bench, ought not to grant a certiorari 
even if we had the power, in any 
such case, for the purpose stated. And we 
very much doubt, whether, if we had the power in 
cases of misdemeanor, we should possess it in any case 
of felony. In Mawbey's cose. Lord Kenyon said that 
no new trial can be granted in cases of felony. And, 
if that dictum be considered as over-ruled by Scaife's 
case, ^Den. C.C. 281, (reported also in 17 Q. B. 288,) 
the latter is only an authority to show that a new 
trial may be granted, after a conviction for felony, 
where the record has been removed into the Queen's 
Bench before trial. In such cases, the trial being at 
the Assizes, on the Civil side of that Court, it may be 
that a new trial would be granted, which could not 
have been allowed tmder any other circumstances. 
Or, possibly, it may hereafter be decided 
that new trials are grantable, — on a Special 
Case, at all events, if not without one,— 
in felonies as in other cases. But, at present, we find 
no authority for so holding. 

All that we are now cfuled on to determine, how- 
ever, is — ^the power of this Court to grant a New Trial, 
in aay case removed into this Court after conviction. 
And, being of opinion that we have not that power,— 
or, if for any cause, certainly not for a cause or matter 
unconnected with the record, — it would be mere trifling 
to allow the return to a certiorari. Issued in a view to 
moving for such new trial, to be filed, or the writ itself 
\ to remam longer in fbrce. The certiorari in this case is 
^therefore quashed. 
\ - •- 
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I Ibu liu^M TuMKt (PkiuMRrr Judge) tald, tfiM lie 
inropoted to*day giring jadgment on t}ie special' e«u 
submlttea te bittliiider the will of (^ftm^ Otto Hw- 
••U. On Vfedneeday next he proikMed to iiiTe* Jndg- 
inent on the poifttfl..'ndled undte the ww of ioh» 
Coyle, end t&ere would ctitl lenuda to he dispoeed of 
the construction of the wiil of John Johhins^ afteting , 
prvp^Hy to thh ekteAt of £100,000 and tMWarcls. 
These wffir and othera he had lately to ded with, 
aho^nded with diAcnlties'ftoin the want of elear sk* 
pieaaion ^ the Inlendon of the testatdn. 
It spiiilMd to hioa that ^fliere wak a 
genMd negU^eni&e hf testators in Vthis, 
colonj to take siiitable adnqe and counsel in the )|re- , 
parafion of wills. If in their lifetline property to the ' 

' aaA>unt of £50 only waA indisputfti, parties wpuld not 
^lesiute to employ two or thiee ^bnnsel ; but In the 

Ipiatterofwillswhuihafieoted the Veil* qtsisv of tiletr' 
whole families the utmost indifitfrenqe piifevailed. So 
that it often east upon tii^ Oett^u task rather of 
^ d e oyph c ring entgrnas than eticilajr^ plain intention 

iof the teatatos i^oih dear and iiMelugibla laagoage. 
Mr. BiiAKB said that as'inany difEcuHiee avow under 
three or Ibur wills lately hefive. the Ooort aa peeurred 

iwjlthin his r«iaemhranceror'esMftBii|e,.er|tt|»sH|a^ 

I ooold be found in any of the hooka. 

Hr, Jtistice TniBaT then prooeeded to. dte the 
following judgment in the ease- of Howell t. Hassull. 
The ousstuni submitted for my deoision in this ease 
'whicnis«apeoialoBe)is JrhethsK sm eatnM, esifcd 
Ipttofrd Tale Sstele, murtiened in tke wW ef one 
Samoel Otto Hsssall, passed to his daoghter'SKsabeth 
Ann Howell, upon the deatii of heir eldcet htother 
tn&omaa H. HaasaQ without issi^, iir whether it oon- 
tinued to he the propsvty of XamM M. Hassall, inwhom 
by the same will this estate was rested in fee simple. 
Ilie point iuTolred in this decisipd is one slike oC im- 
portance and some difRoi^ty, and . touehe^. u]^ 
the deotrine of shifting . uses/ for the ^w^tion 
is, in other words, whether . . under the 
shiltii^ «laase:iA tiie will, the devise epsw l e a aa a 
|ood cxeoutory deviae in isTonr ef lue. Howell, 
daughter of the'tsatetor and sifter eTIhe pHMent 
fdaintiit The parts of the will to which it it neoes* 
sary to refer for tlfe>ris|ht understanding, of the eaae 
ire these: First, by his wilU dated February. 1828, 
the testator, Samuel O^to Hassall, *< bequeaths to his 

, eldest son, llioxtiaii Hassall, the .flu»i.of Macquarie 

1 0roTe, consisting of 400 acres* subiect to an annuity 
if. £100 a year to his mother." He nesU b^qooaths 

, to his second son» James M. HasMll, and to his heirs, 

'. die farm of Milford Vale, consiiting of 800 atoes ; 
and the wUl proceeds to recite '* as in the ev«n< of my 
eon Thomas's decease without issue; Afaioquarie ^frore 
would revert to my younger eon J«(ne«(: then and in 
tjbat case tUe ^said' mentioned f^ttih of wlfbrd (Mve is 
hsMy be^oeMAned to my eldest dsughter» her heirs, 
4e,'' Thomas Hassall died without issue in Novem- 
her, 1856. He' was married subsequent to the testa|or*s 
death, spd had one daughter, who died in his lifetime, 

( On^ reioaiurkable distinction .betweofi. the devise vn 
Thomas and James HMsatl, ia,that whilst he b#* 

aueathed' t)M! MiUM Ysle-Baiate to.J«inee andUa 
eirs, the devise to his eldes hm^iAr, Thomas, co ntains 
words' of inheHtaiUMf; wtd[e(h« tusdertho new Wills 
w<mM not J^eiisceisaiyto^ oriole such aneats^e^i 
*'£tis^ toia%j!WYhIs1ifiioi](ly^ tfhehaddied 
•»^>mcvlvijig hlmb it is BrobsWe tl^hr^i^^ 
» the eatate would devolve fioon him aa an 
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OTUte in tail.male ; l>at aooocdiiigto the strict words 
df the will, » lifeettettf 4ttl7 le tftfiMK in Thomftk, and 
«f ^ ^^^ ^tkfa^t,, #iaio«t iiiitt; me MMntrie 

fcr *^ *T!****<* '•»«^ «* i<fe*e«-torJf his 
T^L. 7^^ jpifcrd V«fe"ertate. Tested in Im^ 

SJ^T^H! ®' *»», HiwieU . it WM urged, thet iff 
1»aNnlMr^&«» tatoi Mm»^ fn taiKibiQei, and dM ^fth<> 
OI1I4MII 9mMK^ fomi ^he e^yte might ha»* V dfe. 

tbiTed on James as heir in tail.male» ivi4 m^gHt have 
^en eome to him in sneeessioa by deifolutioa ui^der 
♦•eirtll; bat Thomas had hot a bav».eileiellpcrlif«, 
id dymf ifUhont issne his W«#^ Jampa hmme 
titled^as it is argned on his bcMft l» Ihnirtttn 
t imder the will^bnt by mn^mtn^mmhrin^^iikw. 
the other hand amoDjnt other easee^ eemieel' {Mr 
w) for Mrs. Howefi mainly rellM on m<^ 
Seifield 3 Brown, G.C. 315, which ffe a 4e«ttfoft to 
effect that bja proTieo in the will, th<t inemthe 
isee should eome into possesaio^ ^ dijg/ ismfhr ^. 
e, the trastees shoold stand seiMd iijt file deiMl 
ftte to tiie nse of the next person in rema^^nv wh 
visoistvlid. It is npon the principle eoipiijiwi in 
~ •Ut that the danj^ter of tho tnrtitrpr. jhnn 
n, contends that the esUtb deTtmi^QMrdliMaier 
I hf her fkther's will hiiiii^ug dlfBted 
of him and goes orer to her. 

behalf orjamea Hassall, the eaee m^Mft^iML 
was the eaee of FAxakcrl/ t. Ford^l'SiaiOfkt 3^), 
which was subteqaently 'ttidftaMti bn a case sent 
bj| the Lord Chancellor to the Court o£ 'Kiofft, BieUbh. 
In that case, the Court ^etenuioed^tKat; i^ pitfnmj 
then r1 aimed bjr thtf oiBlisndant ^ i^ not paaa t^ him, 
Bit the ftets of ^Aiv'chie '4r efe%j arty dURwwil. That 
w^ a eaee in which W.' #ilAb»attdl by ^ ^^l iu 
^m. dcTised his-^^Mttes^lfls' ti^pftiw ftt life, with 
remainders, ja his first ■ an$; otEcr aou9 In taU-malsb 
Tllomjrii'($iinbrimd;^the nephew's. efdest sqn,aftdthls 

es^tji ?Miiind«i S^TdiiiOT^^ ^u^j?16 a 

^o&tttrtj'to c-t0rm:^m ncurih^'a^ jointure sh^ nwg. 

•PohiQns forliit younger phildM; to his iOrst aud <^titet 

ioL Wl-maie. t^f^erly, 1^ ^ "^^i^l »^^ ^^^^ 

deVited! Ikla Atdusi to trusteeiL provide that, if 

,iaii\u^.diaUf^fWi^d^ aiQibBuid'a will ahp^d 

' deJrolTe 6f descend upon any son oCXlmmae aUljiMraad 

or (any heir m^e^«ii|»|v4am laod Itie p«rsQtt^«n wtom 

thise lands should dsscendita d«TolM nndefe tim trttts 

of {his Fasskerly's will be temiiitiitlatt<iiiMeofhU 

eslates, so as to be aetnallt in< teeeii[»t'ortlM reiitl sad 

-profits itmiH^tiAML hia' eetcMa dlkmld be in tttmt for 
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.It Was there held that ps WilUam QiJUbrai^'s estfi^es 
ea^e to Thomas Gillibrano^a seoond apn. encumbered 
with the termj JP»«jlteitly eftales ai4 >ot go oyer 
binder the shifting of aua^ It IVW ^w that 
th« testator intended. Mid the Co^ so 
held, the whole estate • should deaeead or 
detdlf u? 6 liM i wi iet w ?was. aptly urMd by ftfer 51. 
Sugden in argument, if only Ofi«%eve of the oetate iras 
tbdesi»ttd («r def dhrft, «l^ other estiito. fhould go over. 
But there, bif » »e4a«nieut, a term of years was inter- 
poled for securing a jointure of £-5001 a year, and for 
raising portions to the, amdimt of iSlO.OOO. There wae 
a power of ^l^ ui^ exCbenge oreatod, to turn a great 
pa^t'of the estate injto men^y, and purqhsae other ee- 
ta«M wit^ it, which had been expensively exercised. 
It wae therefore eoutended, and with, much reason, 
th$t the teautor (Faaaketly) deariy intended that his 
estate should not go OTOf i^ieM the whcOejif the Oil- 
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lib^nd ettftte de^oWed iu><>a tfie plaiQtii( w)m> warn 
ih0 primarj object of nis bouaty. Otherwise • 
lift ctute, er fti» eetatt oherged I9 tbe laU 
▼alae, migbt a&Birer tba porpoee. ' Tbi« i* 
promtnently dwelt upoti by w Yioe-Oluuieellor- 
in his jadgmeot. ** It oanaot (hit Honor said) be tiip- 
poted that the teetator Fasakerly meant by the word 
detolre' that the pyty oa whom the laada and teiie* 
monti deTiaed br William QtUebrandl were to 4evolTe 
Bhonld have a leee intereat in them at the time the 
oeaeor of hie own estate was to take plaoe, than As 
unencnmbered fight to ex^oy the whole tents and ^ooo- 
ftts of the OelUbnnd estate. On a case by the ford 
Chancellor (arising ont of this suit* and inyolnng the 
same point) sent to the Oourt of King's Bench, the 
deeision ok the 'Viee-OhanceUor was upheld. The 
msML reasons in support of tnis view may be found in 
Sir James Soarlett's admirable argument in the Court 
of King's Bench, 1 AdoL and BIUs, p. 908-9. Now 
in all this I confess I see nothing to resemble the 
present case, nor do I discpTer sny obstacle to ^e 
shifting claaso tsking efEoct in conformity with the 
pUnn and obnout declaration and intentimi of the tei« 
tator. The Jointure hers settled on the testator's 
widow is not created, as in Fasakerly y. Ford, for the 
purpose of diminishtng or impsiring the Tsloe of the 
mheritanoe. It attached to Ifiacquarie GToye in 
ThoBMs's lifetime, from the date of his becoming 
poisessed of it, and so descended. It was the same 
estate of wlsMi the eldest brother had the enjoyment, 
and the Jointare is an incumbnoee alike upon the 
property, wbs^her in the possession of Thomas 
or of sny pecson elaiming by Inheritanoe or other- 
wise under him. 

On the whole, the case of Fasakeily y. Ford appears 
to me to belong to that class of eases eominff under 
thd principle stated in the note dted from Buyer's 
note in Coke on Littelton, 827 (a), where it is laid 
down tlvtt the shifting clause does not apply on the 
party's accession to a part or proportion only of the 
fanuiT estele. But ft b contended alio that the shift- 
ing olause does not apply where the party aeseeds to 
the family estate, represented ia tiie case by Maeqnarie 
Groye, not under the inslrament to which the dUnse 
refers, but by set of law, of whioh Mr. Bntisr ftir- 
nishes two insfancsi, as wl&ers the eldest son suffix a 
recoyery, and diss without issue and intestate,- or 
s^tles his estate on his next bnythert. Both Aepo 
ioftmm tfMPpr 4qi9 tbe present ia tWl mpvol tbtl ' 

some act la rtqoired to ha doiM by the Mdesi u.^<4er 
ilrst succeeding to the feoiilT «sl«fe te.inafaie tha 
next brother to succeed is by Intestaey, or by yirtato 
of the settlement. In the ease of tfoaaypninr t. 
Bering, 2 U*Kaughten and Gbrdon, p. IM, the argu- 
ment urged ' against the sUft^f dau^ wai of xMm 
nftlure, fer there it was oontAded that the shifting 
clause did not operate because when T. CI. Mbnev- 
penny came into possession of the Qoddrell estate ae 
did not do so under the Umititioos of the will of 
Eliasbeth OoddfoU, ^ubsistitic at tiia ^Ute of J. 
Moneypenny's will, but under the teeoyery suflbrsd 
by him^and 9ylyestra Hnltoa. 9eie the witt is eo 
fnihed is to.edtitie lames to sucoeM to ihe )fiMsqiisrie 
Gffoye Bstate at on^, as hefr-at-liw, on the death of 
hit elder brother without issue. Tlie testator limiu, 
the estate to Thomas for his life,— duzina his life,' 
then, the fei^ is in him, and immedlstef y onnU death 
without issue descends on /ames^ It ia plain from the 
"^ I lauatiage of the ^Ul tiut the teatator Ibtesaw the eyent 
Kt| ] mi^ happen as it has slaoe aetaally happened^ the 
MJaealhqlXlnmeewitlMutiseae* andlw wee aMsM to 
^▼y >»aj)y no jnoytsion, or insert no iinalifteatldn, that 
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would ftiSTdnt th« imiaedi^te dorolatioii of tlie estate 
on Jfames^ It U» in elfe^ m if tno tetUtoc wefn to 
aeclm that««asthefiBethatbjmywilllrMT«itedin 
Tfionui, will on bU death without issue ,heoome 
tested In Jinles, .. I will do or direot nothing 
to pwvent its iasflsediate doTolotlon on fames' «bat 
in thai erent^ hoitrerer, the flinn of -^tfotd-mle 
is heqneathed to my. eldest danghter Elisabeth." 
Br the testator Umitlnjg^ the estate to Tbomaslbr lifis, 
Thomss was not in ft position to sofftnra reooTiTf 
and Itar aaf entail* Ibt ThonMw waa not himself a tansat 
in tftil-tna)e ; and i^rpm the natme of his fkther's wilLhe 
eoald haire done notldng by wtdeh, in oppodtion 
to the testator*! will, he oomd have preyented the 
ICacqnsrie Groye Bstate, on his dying without ksne^ 
from devolTing on Jamas, I'sm awaire a alanea oCthb 
Aatore is one of great nioetyiandvo amiMdtAonhy; 
but I oonsider there is notUog in tiie iHtl Da pr#vfeni 
^e elanse from operating aa ma tesMm' intaniwlits 
anA^owsytBrtnuskioiifc and«tfblle may be the snggea* 
tiomtOifikta. d iflto sm .eoQitmetien' npob It, I deem it 
the sidEest vid the most jwoper oouxae to prononnee in 
4tTour of that construetion whieh* in mjr .Jndgmant» 
4ke testator plainly enpwiSsdf and Intended. On the 
Mcial ease then submitted to aae mf ^eebion ia» that 
the eatateealled IfUford Vale, mentioned in th9.wUl 
of Sam«rt OOo HaasaB, pasael to ttiaabeth 'Ann 
Howell^, on the. death, of Thongiaa HasfwU withpat 
ilsue. 
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SUPRBMB COURT. 

XOBTIMEB AN© AN0TBR& V. irOBT. 

The following is the Judgment (.f the Court in this 
oase:-« 

This is an action against an auetiofeer, by the pnr- 
shasers of certain sheep sndashe 'p station, soldby the 
^ defendant at auction, upon a proinise by him, as the 
plaimiife insist, to git e them a " proper title ** to the 
said station ;— whereas the dcf-ndant made out no 
snoh title, and had in fact no fide whatever to giT«. 
It is admitted, that the defendant wa"* not the owner; 
and that he sold the property by instraciioos from a 
third person. And substantiMlly the question in dia- 
pute is, whether under the circiiai8tanc«-8 the defen- * 
dant is liable per«onally at all ; and, if so, whether 
(sopposing no premise to have been «zpres9ly made, 
or no express promise to be available to the plaintiffif,) 
a promise to the effect stated can be implied by law. 
from the fact of the sale bv htm. 

The first Count of the deuUra'tion states, that lbs 
defendant ' put up and exposed, or canse 1 to be put up 
and exposed to sale* by auction, a ** Sheep Station or - 
Bun" called Toomcul, in the Burnett 
Disuict, together with a large number of 
sheep, to wit, 9300 more or Its^. — upon and 
subiectto the following conditions. First, that the 
higheat bidder should be declared the purchaser ; and, 
in the event of any dispute arising, it should be de- 
cided by the Anciioneer ; unless one of the claimants 
should adyanoe, in which case the tot should be put im 
again. Second, that the purohnser o^ the stock »OtJa 
be upon the station where the same were then nmning, 
to take delivery of the same, within thitty days of the 
date of the sale ; allowing, if requTad, another thirtv 
days for the delivenr of the cattle:— af^er whioh 
period, all responsibility on the part of the vendor 
shoold oeaie, and no objection to either sto-k or aCatiea ' 
should be slloired. Third, that in case of any dispute 
arising between the purchaser and the vendor, out of 
the property then sold, the same should not vitiate the 
sale ; but the matter in dispute shoudbe referred to 
two arbitrators, one to be chosen by caoh party, whicdiar* , 
bitrators, in caseof disairreement. shoaid call in anumnin 



whose decision should bind all concerned. Foturtliy 
thst the purchaser failing to comply with any of the 
hereinbefore mentioitcd terms and conditions, the de* 
posit should be forfeited to the Tendor. and the atodk 
resold, with or without notice, by public aucHon, or 
priTate contract ; and such defaulter should be held 
responsible for aU damages, costs, and expenses atten- 
dant thfreon, together with all expensrs of keeping the 
stock from the time above prescribed to the period «f ' 
final deltTety by the vendor. Lastly, that upon ibe * 
fall of the hammj^r the purchaser should pay into tha 
hands of the auctioneer a bnsh deposit of 25 per cent, 
on the whole amount of purchase money, and the 
residue in cash on the order for c^eHvery being tendeied 
t^ the purchaser. 

The Count then states, that on snch exnof ure to sale 
the plaintiiFs became the pnrrhnsers of the station, and 
sheep, upon the said condirionfl, for the sum of 
£1782 lOi. being at the rate of 3s. lOd. for every head of 
the said sheep ; and then paid to the defendant tbeaum 
of £445 129. 6i. as a deposit in part payment of the 
purchase-money. And thereupon, afterwards (to wit) 
on the day snd year first aforesaid, in consideratioa 
that the plaintifb at the reques*: of the defen'Jant had 
then promised him to perform all thinf^s in the taid 
conditions of sale contained, on the plainiifis' part as 
purchasers to be performed, the defendant promiaed 
the plaintiffir to deliver to them the snid sheep station 
and the said sheep, and to make out for and give to the 
plaintiffs a good and proper title to the same. Theie 
then follows an averment, that although the plaintifr 
paid the residue of the purchase-money, and perfoiteed 
a'l things in the conditions contained on their part ar 
purchasers to be performed, and hsd been always 
ready and willing to complete the said pnTchase, 
whereof the defendant had notice, and was 
requested, by the plaintiffs to make oat and 
give to Uiem a good and proper title 
to the station, and although the defendaut dellyered to 
the plaintiib the said station and the said sheep, yet 
the defendant at the time of the expo<iiire to sale, and 
from thence thitherto had not a good ri^ht or title to 
! sell the said station, and did not nor would when ao 
requested, or at any time beibre or since, make or giya 
to the plaintiffs a good and proper title to the said 
station, and did not nor would show any title enabling 
him toseU the said station— but on the contrary whdUy 
neslected and refused so to do. 

The plaintiffii allege that by means thereof they 
had been compelled to giye up possession of the 
station, and had lost the benefits which would have' 
arisen from the completion of the purchase, and ftom 
obtaining a good ana proper title to the said station, 
and from the use and enjoyment of the 
station and the buildings and improvements thereon ; 
and had incurred great expense in eA4sayouriag ^ 
to procure such title, and to get the purchase com* 
pleted, and in making divers journeys respecting the 
same, and in taking possc8»ion of the station, and pro- 
curing labourers, provisions, and other requisites for 
the same, and in removing their sheep and other pro- 
perty from the aaid station; and had lost all the pitkfita 
which they might have acquired from employing the 
money paid to the defendant as aforesaid. 

The second Count is' for money had and received by 
the defendant to the use of the plaintiffs. The de- 
fendant pleaded to the first Count that he didf not 
promise as therein alleged ; and to the. second that he 
neyier was indebted as there stated. Upon this latter 
Count, however, no question has arisen ; and the issue, 
on it was, in fact, not presented to the jury. 

The cause was tried before Mr. Justice Siilford, on . 
the 25th April, 1856, when the plaintilTs obtained a 
yerdict with £800 damages. In August last, however, 
the Court ordered a new trial, for the reasons stated in 
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The defendant had insisted, that he acted as an and- 
tioneer only thronphout the transaction, and wa« 
known to the plaintifi so to have acted. The plain- 
tiffi mamUined, on the contrajy, that the contra^ was 
the defendant s own ; he not haying diadoaed hit 
primjipal at the sale. They aflcged, moreoTer, that 
the namo of the principal was not at that -time ascer- 
tamed, or ascertainable— the sheep -and station being 
^^(^ ]t eYeDtamj tamed out), nnder mortgage; 
and It bein? a most doubtful point who directed tla 
sale, the mortgagor or the mortgagee. Tha Court 

thought, that a contract to the effect stated is implied, 
against the vendor of a sheep or cattle run or station ; 
and it was unquestionable that, in the present 
ease, the vendor (whether the mortgagor, mortgagee, 
•or auctioneer) had no kind of title whatever to the 
station. or run here sold. But, on the question whether 
the defendant, the auctioneer, could be deemed to be 
the Tendor,^or was liable ss such, the Court held that 
he would xibt be so liable by mere non-disclosure nf 
his principal, at the time of the sale, if the plaintiffs 
then in fact knew who was such principal. And the 
Court thought furth^ that-if the plaintiffs afterwards 
learned who was the principal, and, with that know. 
ledger elected to charge the latter, they therebv dis- 
•charged the auctioneer from liability as prlucipal. The 
new trial was granted in reference ' to these points 
exclusively. There were some others argued; but 
. disposed of in the plain' ifb' favour. ' Tt was arranged 
that no obieciion sTiould be mide on the second trial, 
to the jomder of Anderson with Mortimer as co- 
plaintiff ^ 

The second trial of the oause was by a special' jury 
of twelve in February last, before Mr. Justice 
Dickinson; when the following facts appeared in 
evidence. 

ftlr. S. A. Donaldson, being possessed of a tract of 
Crown land in the Burnett District, (being the same 
now in question,) but, as it appears, without any 
icence for his occupation of it from the Crown, sold it 
with the sheep thtreon to one J. S. Ferriter ; who 
Jvereupon mortgaged it and the sheep to Donaldson, 
to secure the amount of the purchase money. The 
fact did not distinctly appear .that the mortgage con- 
tained a power of sale, but there are reasons for infer- 
ring that there was that power in it. However 
that may be, D naldson towards the eni of 1851 told 
Ferriter that he wanted his money, and must sell the 

froperty; a-d, in reference thereto, he handed to 
'erriter a letrer, addressed to Mort (the defendant) 
iind Brown his then partner, of which the body was in 
.Donaldson's writing, and desired Ferriter to sign it in 
-order to enab^p hina •(Donaldson) to receive the 
proceeds from ^hose parties. Ferriter thereupon 
signed the letter ; whic]b. was in these 
words *• Sydney, 29'December, 1851. Messrs. Mort 
and Brown. Gentlemen :— Should a purchaser be 
found fi>r.my shc'p and station at Tooincul, Burnett 
District, now advortised for sale by you by my in- 
atractions; you will please account to Mr. Stuart A. 
Donaldson Lr the proceeds which may be realised. 
The delivery being arranged to take place at the latt-r 
end' of February, I will attend to it should a sale be 
effected. The limit as to price, and the terms of 
sale, you will ple.iseeetile with Mr, Donaldson." 

The station and shc.op, shortly afterwards, wore put 
up for sal^ by auction by the defendant ; and were 
ihenboug^^tby a Mr. Graham. In consequence, how- 
aver, of his not complying with the condition^ of sale, 
the station and aJieep were simibrly put up by the 
defendant' for re- s die, on the 2nd April, 1852; when 
the plaintiff Mortimer bought them, on the conditions 
set out in the dcclarauon. Before that re-sale en ad- 
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would re- fell by aacdon, at his rooms, on 
the 2od April, tli« station tnd sheep men- 
tioned. On that day the conditions .of sale 
were read by the dc feodant, who said' during the 
biddings that he w uld " guarantee" a good title to 
the Station. Immediately after the sale, Moriimer 
received from the defendant a bought note as 
follows :~" Sydnry, 2nd April, 1852. John Mortimer, 
Eiq., bought of T. S. Morr, at auction, Paym*»nt — 
cash before delivery. *Toomcul Station* ti per 
adTertisement of this day, with 9300 shcep^more 
or less* at 38. lOd per head, £1782 10s. Deposit 2$ 
per cent., £445 12«. 6d. Received the amount 4)f 
4epcsit say £445 123. 6d.— Thomas S. Mort," And 
•cross this note, wi*8 afterwards written as follows :— 
** Balance paid by cheque £564 7s., and B. at 
« months with Interest added £829 9s. Pro T. S. 
Mort, E. W. Cameron. 8 April, 1852." During the 
sale, the d'f.-ndant never mentioned his principal ; 
but . Donaldson was present, and made statements 
publicly about the sheep and station, and the vdlue of 
the improvements on it. 

Mortimer shortly after the sale went up to the 
station, and had possession of it and the sheep 
delivered to him by Ferritcr. He afterwards ascer- 
tained, that no license had ever been issued (to any 
person) for the station ; and eventually the plaintifid 
lost the greater and more valuable part of it, by reason 
of • license being in 1853 granted to a Mr. Tooth, 
tinder which he compelled them to deliver 
up the possession. They produced evidence 
to shew, that there were buildings, 
yards, and other improvements on the sta- 
tion in 1852, of the value of £800 more or less ; and 
also evidence (which, however, was objected to), of 
the value of the station in 1854, when they were 
ejected. The fact of payment of the purchase money 
woa not disputed. And, in reference to Mort alone 
b^ng sued, it was proved that m.ter the letter of De- 
«embier 1851, and before the sale by the defendant in 
April, Brown had oeastd to be his partner. 

On the subject of Donaldson's or Ferriter's liability 
as tftie defendant's principal, and the plaintifis' know- 
ledge that Donaldson was (or had appeared to act as) 
principal, the following evidence was given. It was 
proved, that Donaldson was applied to by Anderson, 
before the sale, in respect of various matters con- 
nee^d with the station ; and that Mortimer kne^, 
before the sale, what had taken place between Do- 
naldson and Anderson, by communication from the 
latter. Many letters also from the plaintlfis to the de- 
fendant were adduced, and relied on as evidence, that 
they, or one of them, knew before the sale that Do- 
naldson was owner of the station, ox the person 
who had directed that sale. It oertainly appeared by 
one of those letters, that when the plaintifis were 
deprived of the station, or the best parts of it, by the 
license to Tooth, ihey instructed their soUoitor to com- 
mence an action as^ainst Mr. Donaldson, as the vendor 
of the station. On the other hand, Mortimer received 
possession of the station from Ferriter; and, after the 
sale to Graham, there was an arbitration about it to 
which Graham and Ferriter only were- parties. 
It appeared, moreover, that Donaldson and 
Co. were Ferriter's agents in Sydney; he 
residing wholly in the interior, on or Aear 
the station. The plaintiffs' counsel coi>tended, there- 
lore, that everything done by Donaldson about the 
sale was effected merely as Ferriter^s agent, and that 
Ferriter w«8 the principal in the sale ; wherefore, as 
the plaintiffs did not know that fact at the sale, and 
iiever elected to oharffe Ferriter, the defendant was 
liable^ It was argued on the contrarv for the latter, 
that on the evidence Donaldson was clearly the prin • 
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cipal in the B«le ; that ihe pkiiit.!!^ kmirt- btfuie unj 
at the sale, that he was an ; and that, by their whole 
conduct afterwards, ana especiaUj bj infltraotiog their 
■ttorney to bring the notion against Donaldson, they 
had «leclcd to diarge hhn, and exonerate the dofen- 
idarft— nkoQi. they had dealt irith ai an auationeer 

Ihe Judge was reqiicsted to tell tha jury, that Fci. 
ritoi's letter of December, 1831, to Mort and Brown, 
as to the sale, was no authority to More alone to make 
the imale. His Honor declined to comply with this 
request ; 'and alao with one that he should 
instruct the jury, that Ferritei wai in point oE law 
Dbualdson'it agent in writing thit letter, and that, had 
the Plaiaiiffj sued Donaldson, it wonld have beea eTi- 
dence against the Uttei. 

Hifl Honor pointed out to the Plaintiffs' counsel, 
that, aa the promise of the Defendant to deliver and 
make out ft title lo the station, as set out in the de- 
claration, vas alleged to have been made after the sale 
vai completed, it was without consideration — and 
therefore good for nothing ;— so that tho only question 
would be whether such an engagement was comprised 
in the act of selling. And, it the promise was not in- 
ToWed in thai act, ft verdict for the Plaintiffs would be 
useleis ; as Judgment might be arrested. The learned 
counsel then ftsked leave to aiuend, by insetting an al- 
legation that the Defendant made the alleged promise, 
when the property was put up to Bale, Hi* Honor 
declined to allow the prnposed amenduient. On the 
.first trial, indeed, so far as our impression of the 
Judge's report eiiends, an implied promise only wa» 
inslatBd on ; and no otlier appears to have been con- 
templated, on the areiimcnt which followed that tr al. 
At the close of the I'laintiffij' case, on the application 
of the Defendants' cinnael, Mr, Justice Dickinson re- 
serred leave to move to enter a no-^ suit, if suchamo- 
tion were open to them, consistently with tho Judg- 
ment pronounced by the Court in granting the new 
trial. 

The foregoing stitemcnt is a mere, ou tunc of the 
esse i which was supported at the trial, on each side, 
by a great body of oral and vrritten evidence — con- 
tidered more in detail hereafter. In Bumming up to 
the Jury, His Honor told them to ascertain whether 
Donaldson, or Ferrit.r, employed the defendant to 
make the te-aalo ; and then to consider, whether ihe 
plainliffe at the time of such sale knew which of them 
ft was. He told them that it they 
thought the pluinlifls then knew who the priocipal 
was their verdict should be for the defendant. 
The' Judge further insimoted the jury, thai if they 
thought the plaimiffi did not at that tune know the 
principal, but afterwards discovered who he was, and 
eleoletfto charge him, and exonerate the defendant, 
the Irtter was equally entitled to the verdict. He 
directed the jury, however, that if the plaintiffs did 
not know tho ptinoipjl at the time of sale, anl never I 
elected afterwards to discharge the defc«d»nt,_ on 
aseertftutin- who the princ ipal was, they were enuUed 1 
I to the verdiot^with such daronsts. as, ttoa. «ie 

evidence, should apprni to Have bc-n sustained Hi. 

Honor does n -t remember whetler. a>l.'U>w>im-ig "p. 

i he mentioned the time at ("/" u''Pt'li^„„"n.« that 
darnKgesworetobeestimMcd; but heAuppose. that 
he did sn as no objection has been ^made to hw 
■ oharseonihinhead. He distinctly recollects. ho,,e(cr. 
that when he received evidence of the v:.lue ofihe 
station in 18.51, the diis of the pliinliffs ejection, ii 
was asserted, conceded, and ruled, in tho P.^e'^"" "' 
the jury, that, accorling to our decision JJ H? t^' 
Abbott (founded in some measure on H°"all ^ 
I Young, S B. and C. 259.) the darasEeS were to 0« » 
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cuIatecT according to the Yalue, or state of things, exisc* 
ing at the time of the sale — ^that ii to say, in April, 
1852. 

The jury haT»ng returned a yerdiet for the plaintiffs 
with £1000 damages, a motion was made in the next 
Ti rm, puraaant to notice, for the entry of a nonsuit 
upon the leave reserved, or for a new trial, upon the 
following grounds. First, That there was no evidence 
to go to tae jury of any such contract as that men- 
tioned in the first count. Second, That the judge 
ought to have told them to disregard the letter of '- 
December, 1851, from Ferriter to Mort and Brotni^ 
because it was an ^authority to them alop^. . 
Third, That he ought to have directed ■ 
the jnry as a matter of law, - 
to consider that letter as the letter of an ag^nt of Mr. 
Donaldson, by reason of the position of tne parties ; 
or that the jury should have been told that they might 
so consider the letter in point of fact. Fburth, That 
the judge ought to have directed the jnry, that if the 
plaintiffs at the sale knew who was interested in the 
station, or if they had been dealing with the party for 
whom it W'is «o'd, the defendant was noi liable, unless 
he specially contracted to the effect mentioned in the ! 
declaration. Fifth, That the judge misdirected the 
jury by omitting to tell them, that in estimating the 
dam^iges they ceuld not take into cpnsideration the 
value of the run at any time subsequent to the breach. 
Sixth, That he improperly allowed evidence lo be 
given of the va'ue, at a time subsequent to that breach. 
S'venth, That the verdict was against evidence, or the 
weight of evidence. Eighth, That the damagns were 
excessive, and cilculated upon some wrong basis. 

The case was argued on these several grounds, by 
Mr. Gary and Mr. Wise for the defendant, and by the 
Solicitor- General and Mr. Faucett for the plain 'iSs. 
We then took time to consider our decision: the 
delivery of which, from the pressure of other duties, 
has been delayed until now. 

We are of opinion that a nonsuit should not be 
entered. There was at all events some evidence, from 
which the jury might consider whether the defendint • 
in fact did at the sale disclose, and whether the pUin-, 
tiffs otherwise then knew who was the principal ;— or 
whether afterwards, with knowledge of the principal, 
they elected to charge him. We also think, that the 
Judge's direction on those poii^ts was in accordance 
with our former judgment ; and that both are suo- 
ported by Hanson v. Roberdean, Peake's Cases, 163, 
and Franklin v. Lamond, 4 C.B. 637.. 

We are opinion, that the acts of putting np to sale 
and selling a sheep station conveyed an assurance to . 
purchasers, that an inteMst in land was to be sold ; 
the nature of whi^h is in this colony so notorious, and 
actions in reference to which are so frequent, 
that we "necessarily have judicial knowledge of i 
the meaning of the term. By it has long been | 
meant a tract ofHJrown Land, over ^hich the occupier 
has (or ought to have) the written License of the 
Crown, or the Governor on behalf of the Crown, to 
depasture sheep and other cattle. These Licenses arc 
annual only, but are ordinarily — ^under statutes, and 
various established and known Regulations — renewed 
f^-om year to year, either to the original licensee, or to 
persons purchasing from him. We therefore think, 
that whoc^eer put up this 'station for sale virtually 
stated, and engaged, that the vendor then had or was 
entitled to a license for its occupation ; and thereby 
substantially made such a promise, as was co-extensive 
with the contract, and it4 breach, siated in the 
declaraion. 

We are of opinion, that the letter of December 1851 
was an authority to Mort and Bfown only ; 
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Tifffl that, itffctly construedr it was^ nn an au- 
thority for the sale at all-^the instructions 
for irhich appear, by the terms of the letter, 
to have been conveyed • previously. If that 
document, therefore, gave no authority to the de- 
fendant alone, and if he acte^ aolel'y under it, without 
any other instruction or po'wer, he certainly would be 
liable to this actirni i |b»*}the!& he. was simply an 
auctioneer without any prihcipgl.'-^-^n^, if no principal 
then existed, none oould have been disclosed, or could 
be afterwards discovAd.^.^ But the letter, and the 
circumstances whicll^|j|^ded and ^accompanied ir, 
are nevertheless most inSIHlkLand it may be found, 
tliat the defendant had in factt&e nec^ ssar/ authority 
— althoucrh pos-^ibly neither by that letter^ nor from 
the individual signing it.' * 

The Judge appeats to utto have been oleatly correct, 
in not telling the Jury as a point of law, that Ferriter 
was Donaldson's agent in wsituig the las^ mentioned 
letter. There is no obligation east upon a defaulting 
mortgagor, to act as his mortgagee's aj^ent in directing 
a sale of. the property. On the bther hand, it was 
unnecessary to tell the jury that Ferriter was Donald- 
son's agent, in point of fact. The letter was before 
them, as part of the fridence from which they were to 
conclade whether Ferriter, or Ponaldson, or either of 
them, was the principal ; and his Honor has 
reported to us, that the counsel on either side con* 
tended — ^tkxe one, that the' letter was an authority from 
Donaldson, and the other that it was fmm Ferriter. 
Inasmuch, therefore, as the attention of the jury was 
abuadanily called to the polnti the Judge acted 
righ J^Y in leaving its determination entirely in their 
hands. 

The fourth ground has already, in effect, been dis- 
posed of; and no further remgrk on it appears to its 
to be necessary. 

We are of opinion, though not without some doubt 
on my own part, that evidence of the value of the 
station in 185^ was rightly received by his Honor. 
The jury were to aasesa the damages, sustained at the 
time when the contract was broken ; and that was 
evidently when the contract Itself was made. From 
that time, (l.e. 1852), the peripd of Statutory Limita- 
tion would have commenced ; and the plaintiffs' cause 
of action, therefbre, was then in existence. Now, as 
until a subsequent change is shewn, the law piesnmes 
the continuance of an existing state of things, (Price 
V. Price, 16 M. and W. 242, per Parke B.,) so existing 
circum9tances ma^ be evidence of. their existence at 
a prior date, if their commencement be unknown. In 
matters of prescription, fif^y or fewer years' enjoyment 
has been held to be evidence of immemorial usage ; 
and acting as a Magistrate at one date» was considered 
by the Queen's B^nch In Doe v. Toung, 8 Q B. 63, 
to afford some evidence that the person was a 
magistrate at a previous period. On the same 
principle, in the case of the Queen v. Moses, 
convicted at the Goalbum Asaizes in September, 
1848, of the crime of Arson, this Court held 
on m case reserved, that expressions of noalice towards 
the owner of the property, used by the prisoner some 
months after the aot, were properly adlnltted as evi- 
dence of a similar state of feelleg against the owner at 
the time of that act. And so, here, evidence that 
bnildiags and other improvements of great value 
existed on the station in 1854, was some evidence that 
they also existed there two years previous. 

For the reasons given, we see no ground for sup- 
posing that the damages given were ca1cu*a:ted on a 
wrong basis ; and we cannot aay that, looking at the 
evidence, the amount awarded is excessive. 

Hayinff noi^ determined all the points of law raiaed 
on behalf of the defendant, as grounds for a new trial, 
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different persons. For instance, on the foil of the 
hammer, a deposit is to be paid into the hands of the 
anctioneer. If the pnrchoser should fail to comply 
wit^i the conditions, the deposit is to be forfeited to 
th& vendor. If disputes arise between bidders^ the 
auctiO'^eer is to decide :— if between vendor and pur- 
chaser, ihey are to refer it to arbitrators, chosen by 
them9elve$. Hence, if we conclude in fact that the de- 
fendant contracted in writing according to the condi- 
tions of sale, we ma^ (especially on reference to the sold 
note) as reasonably infer that he sold according to the 
advertisement ; and by that we think it plain that he 
described himself as an anctioneer. 

It IS not clear, however, that the contract in question 
is shewn by the evidence to have been in writing ; 
and, if not in writing, the decision in Higgins v. 
Senior ha^ no application. Th« re is still a further 
answer. The real objection to the evidence in Hig- 
gms V. Senior, and the point which the Court there 
evidently had in contemplation, as may be seen from 
Baron Parke's judgment, was this : -that a party to a 
written contract (see Rex v. Cheadle, 3 B. and Adol. 
833,) is estopped from adducing oral evidence, to dis- 
charge himself from the liability apparent in and by 
the writing. But here enough evidence was admitted, 
without objection, to enable and also entitle the jury 
to find that there was a principal other than the de- 
fendant. Goddard's case. 2 Rep. 4 ; Vooght v. Winch, 
2 B. and A. 662. On these several grounds, we think 
that Higgins v. Senior does not touch this case ; and 
that our former judgment, and the Judge's direction 
founded on it, were right 

It may be proper to add in this place, that, by -vir- 
tue of a General Rule made by this Court, the defend- 
ant here, having omitted to plead that there w^s no 
writmg under the Statute of Frauds, is unable to de- 
rive any benefit from that enactment. 
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The oii?v point which re mai as for consideration is 
whether the verdict waa against evidence ; and in the 
discusiion of this, we shall be obliged to examine 
some of the evidipoce more in detail. 

Tojirardrthe.eiidof the year 1851, Ferriter being 
inie%e4 in JgUOO rvnd interest upon the mortgage al- 
r^-ady mapitionett, ^ncj Donaldson bemg about to visit 
Enj|land, t»e%W^^«jlred Ferriter to come to Sydney; 
knd, there anti4tf2r^^ ^^^^ gentleman his Intention to 
sellirtie propetiy^ order to get his money. Ferriter 
demurrftd, sayingj th'at rhe surast mode of payment 
woul^beby ftf^ning the property ; but Donaldson 
replied ihat he must sell. ,And then (ac- 
cording to Ferriter) the TS>^ went to 
Moft, and Donaldson amnged with the Tatter 
about advertisi«^. This arransrement, Donaldson 
stated, mif/he have been before Ferritir signed thft. . 
letter of Decer.ber, 1851 ; and Mort distinctly swore, 
that he advertise^ upon instructions Tec<nved. from 
Donaldson alone. We think the conclusion reason- 
able, therefore, that the leter was signed by Ferriter 
after the first advertisement had appeared ; and that 
this was inserted by Don aldson't instructions only. 
This conclusion is supporte 1 by the fact, that the letter 
itself (the body of which was^ wiitten by Donaldson) 
begins thus ; " should a purchaser be 'found for my 
sheep and station, noio advertised for sale by y<m by 
my instructions,** you will please account to Mr. 
Donildsou, &c. 

It may be argued, of course, that Donaldson 
acted as Ferriter's agent in instructing 
Mort ; and that this appears by the 
word* in the letter, " advertised for sale by you dy my 
ins f ructions." But Mr. Donaldson spoke only of one 
interview between Ferriter and Mort ; namely, on the 
occasion before the first saTe, when the letter (accord- 
ing to Donaldson) was signed. Mr. Donaldson, on the 
contrary, had many interviews with Mort about the 
matter. Although Mort snid that he did not recollect 
seeing Ferriter's letter before the. last trinl, he ad- 
mitted that he miffht have seen it. And althongh 
Ferriter slated that the letter was signed by him after 
going to Morr's, yet as he declared that he saw Mort 
frequently about the-eale, and alio wice went to Mort's 
with Donaldson, on which oeoaaion, he could 
hardly have gone (as he says) "to ask if 
Donaldson had said anything about stepping the 
sale," — we think that Mr: Djualdsou's recollection 
that Ferriter signed ^at letter, and gave it to Mort, 
whrn the three were there together, raav safely be 
reHed ob. Bat the qnestion still remains, did Ferriter 
sign and give that letter as his own act, and tht-r.-by 
adopt Donaldson's previous instructions as his own; 

It appears tfo us. that there is nothing in Mr. Donald- 
son's aceoimtof thai letter, exc<*pt hi) own eoncluslon 
respecting it, which differs in substance from Mr. Ferri- 
ter 8. Mr. Donalison's evidence is this --*' Mr. Ferriter 
agreed with me, that the sheep and station should be 
sold to pay me. We W(nt to Mori's, and there this 
letter was given to him bv Ferriter. It was written 
by me, and signed by Ferriter." He adds, that 
Donaldson and Company ( Mr. Donaldson's 
mercantile firm) were Mr. Ferriter's agents ; 
and then' oncludes thus: "I was then acting 
as agent in the matter." — Mr. Ferriter's account 
of the transaction, after mentioning Donaldson's decla* 
ration that he must aell the property, and pnt up 
the sheep and station aocordingly, is as follows : — 
'* I went witfh Donaldson to Mort once. Mr. Donald- 
son arranged about the advertisement with my con- 
sent. I said, M am in your hands — do as you pleas^.* 
Se went to Mort's once or twice without me." Then, 
having looked at the letter, Mr. Ferriter thns con* . 
tinues : " I was makinfr ont my account in Mr. I 
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?ons room. Hewehi out — came oack — *wr<tte~ 
r, and said — Old fellow, aign this ; only to 
^e me to receive the money. I signed, with- 
iing it." 

iderins: then the relation betvveen theae parties^ 
' a defaulting mortgager and Donaldson an un- 
l mortgagee, anxioas to g^t his money, and 
3 leave the colony,— the latter therefore de* 
tnd resolved to sell, while Ferrlter was anxious 
a the property, and bogged Donaldson not to 
— consid-.-ring also the defendant's testimony, 
(naldson shewed great anxiety about ihe sa^e, 
re aU the Instruciions respecting it, obserrijig 
occasion that he was going to England, 'and 
lose this matter up, that he " was sorry for Fer 
lit there was no use in letting the thing ffo on, 
iem it moat unreasonable not to conclude, that 
son, motu propria employed Moi^t to sell ; and 
rrtter afterwards signed the letter, at Donald- 
ctation, to strengthen the latter's position, 
e not been unmindful of other portions of the 
e ; bu% taking all of it together, we think it 
lat it was Donaldson personally, who em- 

Mort to make the first sale. 

sale took place in February 1852, and 
son attended it; Ferriter having pre- 
left Sydney. According to Mort, 
contradicted by Donaldson, the latter 
ted him as he we :>t on, and told him when to 
iown the property. After that sale, Qrah^m 
ing completed the purchase, Donaldson, told 
) re-sell at Graham's risk ; and, at the second 
Dnaldson directed Mort as he did on the first 
a. Ferriter came again to Sydney between 
^o sales, but returned to the station before the 
nd he swore that this took place without his 
Qtion. Nor is there anything in the evidence 
radict that as -^ertion. 

lame of Ferriter was used, no doubt, in the ar* 
n respecting Graham's default :— but every 
tion by the latter was referred to Donaldson 
ind he alone received the money. In like man- 
) proposition of the plaintiff:}, immediately after 
irchase, for an extension of time, was decided 
f Donaldson only ; and the mortgage, executed 
a thereupon, was to that gentleman — ^in his own 

We are of opinion, under these circumstances, 

the reasons already giv£n with respect to the 
e, that Donaldson alone directed the sale men- 
in the declaration ; and that, in so direct- 
Le acted for his own benefit, and by no instruc- 
m Ferriter, actual or inferential, 
lext point to be considered is the knowledge 
3d by the plaintiffs, or one of them, (the 
dge of one m this respect being equivalent to 
dge by both,) that Donaldson was in fact the 
Ell directing that sale. Now it appears, by 
er's evidence, that before the auction he and 
on had arranged to be partners in the pur- 
and that, before the biddinc;. the latter went to 
son, as he (Mortimer) well knew, and obtained 
particulars from him as to the station. Accord- 
Lnderson, Mr. Donaldson said that the title was 
t, and showed him receipts to confirm that 
nt. Mortimer moreover knew that Donaldson 
the auction room, and takins an active part 
oring the sale. He iu fact heard Donaldson 

statements about the sheep, and im- 
ents on the station, and its grazin? 
Lties. That eyidence, had it stood 
would have been strong to show knowledge 

plaintiffil, that Donaldson was the principal, 
e conclusion is fortified by many other circnm- 
i. We might refer, on 'this head, to the plain- 
tters alone. There is no reason for inferring 
lem, that the fact of Donaldson's having been 
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the party* 8elling'l)ecaine known, for th.e first time, 
after the purchase ; but it can hardly be dispatod, that 
the plainti& contiaually in thatoorrespondeace allude 
to, and oooasionally in almost so many words describe 
him, as having filled that character. Mortimer said 
that Mort, during the biddings, guaranteed a good 
title :— but he also says that, almost immediately 
after the sale, Anderson askbd if Mort did . 
guarantee a good title — when the latter's repTy was, j 
'* BTery thin^ is ^ttaraatoed ^ mfi" The defend r»nt 

~aid not explain, added the witness, by whom. But, 
oonsideriiig what they ^en all kniew of Donaldson's 
posicion, the explanation would scarcely seem to have 
been necessary. Mr. Ferriter stated, that on the day 
of the plaintiSd' arrival at the station, or the day after, 
Moriimer sitid in the course of conversation, that he 
had heard lie (Ferriter) was owner, but that Donaldson 
held a mortgage, and had sold him off. This informi- 
tioni in so far as it relatoa to Donaldson's being the 
mortgagee, was assuredly, quite as bkely to Have been 
receivea before^ as after the plaintifib' purchase. But, , 
looking at the probabilities of the case, it preceded the 
sale ; or why was Donaldson th^n the person refem^d 
to ?---and why was he the party to whom, without ob- 
jection or inquiry, (so far as we can discover,) the 
plaintiS a few days after the sale executed a mort- 
gage, for the balance of the purchase money ? If in- 
deed Mort is to be believed, Mortimer was expressly 
told by him that it was Donaldson who was seUing'. 
All these things being considered^ we feel 
satisfied that at the time of the 
sale, although they doubtless now believe 
otherwise, the plaintiffs were aware that Donaldson 
was Mort' sr principal. 

But, if not at that time, there is abundant evidence to 
show that at a)l events after the sale to them the plain- 
tiffs knew that fact; and, with that knowledge, in- 
structed a solicitor to bring an action against Donald- 
son, for the identical cause in question here. It seems 
clear, that they never heard of Ferriter as the prin- 
cipal till long after the sale ; and that they nerer 
dreamt of charging Mort, until informed that they had 
made a mistake in looking to Donaldson. Bu% by 
their previous election to sue that gentleman, the 
plaintifib had (we think) precluded themselves from 
resorting back to the agent. And it was not just, the* 
facts being consideired, that the^ should do so. For, 
had not Mort known that Donaldson alone was 
looked to, he would perhaps have availed himself of 
opportuniues of obtaining the title, which a stranger 
in the interim succeeded in procuring. 
Upon the whole, aftet most carefal oonsideration of 

^ all the evidence in this case, being of opinion that Mr. 
Donaldson employed the del'endant, that the plaintiffs 
knew at the sale (or certainly after it) who was the 
defend^nt's principal, andwith that knowledge elected 
to charge hint) and not the' defendant, and feeling 
satisfied (ipi the srords of Mr. Juntico 
Ajderson« in BeLher v. PrUde, 10 Bing. 429) 
" that, upon some misunderstanding or mistake, the 
jury have come to a wrong decision," we are bound in 
justice to the defendant to order, and we do accord- 
in flfly order, tlut there shall be another new trial of 
this cause. s^ 

li is not to be expected, xhat ih annoim?ing its con- 
clusion upon'-a large body of t&<)Timony, disclosing 
matters on portions of which there may be 
much room for discnssion, the Court shall 
notice . all tho^e matters : -BtiK less, that it 
■ shall examine in detail the several arguments. We 

. ceitainly have not, in this judgoient, attempted the 
task. It has appearecl^ ns to be sufficient, on this 
p/irt of tho case, Xf/ ^te plainly the view which. 
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pirticuUr points on which we mainly rest that con- 
siusion. But, before arriving at that conclusion, I 
may venture to say that the Judges have d'/Iiberated 
3n, anl as I beUeye anxiously wt^ij^'ied, every point 
mi Bvery argument. The tribunal, however, to which 
Lhis caine is now about to be submitted'— not very 
largely assisted, perhaps, but certainly not prejudiced 
by thin judgment will have before it all the materials, 
to enable the eminent persons who preside there to 
supply our deficiences ; and we entertain no doubt 
that, if either party has failed hiUieirto in obtaining it, 
Lualice wi ll eventually be done. 

\^ LAW, 

r\ 4SnPBBME COTJRT.— THVB8DAT. 
A SimKOB IN Bamoo. 

Isron ike taXi Ooturt. 

(Ik EaOTTY.— Ok Awmal.) 
Sir Alfesd Stbphbv, C. J.« deliTered m Jadgme&t 
i the Court in this case as follows :— 
Thif is a suit in Bquity, In whieh the plaintiff— 
UimiDff to be entitled to a wharf in Duling Harbour, 
nd to the oonaeiiiuat tight df aoMM thefeto by the 
ratenofihatharboar— eeekfl to ratnia thedefeaa- 
iit» who is the owner .or occupant of land <^pp<mU to 
ha wharf, from obstnicting that acoeas :~by the ' 

?the filling in of the space mterrening, and thereby 
coarse rendering the pasiaga of boats there 
Apraeticable. The Friznary Judge cdnceired ^ 
liat the plaintiff had shown a snficient title, by | 
icense from the Crown ; and that suoh a permisaive 
ight, accompanied by possession, was sufficient 
gainst a person who, confessedly, had no daim what- 
Tcr to the inteijaosint ^aoe, which he nevertheless 
ras proceeding to appropriate. His Honor thought, 
tierefore, that the plamtiff was entitled to all the Ad- 
antages naturally resulting from her position ; and he 
ecreed an injunction aocording^y-^from which decree 
he defendant ^pealed. 

The facts are so fully detailed in the Judgment, that 
: is unnecessary here to recapitulate them. Some ez- 
lanation, however, is necessary, in order to render 
le view which we take of the matter intelligible. The 
iikd originally granted to Hyndes» nader whom the 
efendant claima, was bounded on the west by the 
ratdrs of the harbour ; and, on the south, by land 
ranted to the plaintiff's father. , The last mentbned 
md, however, extended in a sottth- westerly direction 
long way beyond Hyndes'a land ; and was, from the 
c^t of divdrgenccfe bomided thronghont br the same 
aters— in such a manner, that they lay ooth north 
ik^wett of Wilshire's land. In this state of things, 
IS waters Wing shallow, HvndeSi, about the year 1832, 
lied in for in other words appropriatsd, but it is 
vom oy consent of • the Orown,) all 
la space west of his own land, to 
1 extent equal to that granted to Wilshire ; and for 
le most part, on the side next to Wllshire, in a 

ahtlino'-bnt at a certain point, in a line consi- 
ly curved, and receding from Wilshire's land, 
he latter, 09 his part, filled in and appropriated all 
10 space northward, np to £[yndes's straight boun- 
u;y line ; and (In process of tune) to a ^eat extent, 
If ond the termmation of that straight hne. In or 
x»fit 1S34, it appears, by mutual arrangement be* 
r«en the two parties, Hyndes built a waU alone that 
ae ; and, at its westerly extremity, the eurvaa line 
mmenced. The effect of this was, that all along the 
Id curved line, and betw^n it and WUshire*s pns 
ngation of his grant, a deep water channel, now 
rty Qir fifty feet in widdi,*«na-abirat one hundred in 
agth, facing the latter, was intcspOsed ;— j^ndes 
onpying the newly . formed land, to the north, and 
tiSmxe that to the spufh oC the absiin ' 
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[t Is tEat'chaufiei, wiiicA tii5 defendant now ' seelcs 
' to appropriate; thereby depriTing the plaintiff^ water 
' flMfnage, along those one hundred feiet, to the wharf 
t^^MtM thereon*. Thq defendai^t'.elaiinft to do this^ not 
becanse he has any right whatever (so far as we can col- 
lect,) to the soil or bed of that channel, or any exdu- 
^ye right to its waters t bat because, as he asserts, the 
pHrintSris a trespasaer on the One hundred feet — or, at 
•ny-rate^ on the wharf there conatnieted. The defen- 
dant states, that all that portion of Wdshlre's land was 
, fomed, within the last seven years ; and that in filling 
up the space, . the plaintiff encroached beyond the 
agreed straight line, so as to project her northern boun- 
dary, where the wharf ia btdlt, considerably 
nearer to the defendant's acquir^ land, than 
(bj the arrangement b^ween Hyndes and her f^th^r) 
ah^ was entitled to do. ' It appears, therefore, that the 
plaintifPs eno^achnxent on the Ormon^ in filling up (he ' 
iiatbonr south of that eonrentienai' line, or along the eic^ 
tent westward of its extremity,. A>rins no part of the 
defendant's eomplaint ; buthex enoroaehmenfe» or al- 
leged encroj|bhtiient, in the compajcatiYely smaU por- 
-mn-^about 25^^01 at the iridest point,— which . has ' 
been carried out, and fomed into ar \vharf, northward 
NlfthatUne. 

> If the defendant, however, haa no legal right, him- 
•el&. to those i6 feet, or to appropriate any part of the 
BdII Gitill more to' the north, forming' noW the bed of the 
ehimnel, ire canindt conceive how the plaintifl's - tree- 
msa, or aay^npoMitiuffiiaed tntnttloit cry her on the 
CItown, can j)i$tifyi the course whi<?h h^haa^pttrsned, 
< ia committing ^ trespass of precisely the same or a worse 

• eharacter,' And the idea of two ^antees from ^e 
Orown, by compact between themselves, parcelling 
oil the adjoining ungranted land, and set^g how 
ite and no ihrther eaoh ahoald encreaeh, so aa not to 
^turb the other, does certainly appear, to as to border 
elosejy on the ludicrous^ If Hyndes' might legally 
have continued his' straight line, and iHed in the en- 
lite epaeo wMttreird alo^g iu prolongation, why did 
>^ not do so? l^ywaathe curved line adopted; 
and the extent of ifater way the^ left . nnconverted i 
Apd, if Uie defendant can resume or appropriate that 
space, we see ncfTeason why he laay not equally ap- 
ttopriate the 'twenty-five feet taken possession of by 
ha nrighbeiit. T. Tba defeodanl^ however, majr have 
Hol the ah^otrof alright, legal or moral, to appro- 
priate or interfere- with either ; and yet, i if this 
plfldntiff have on her part no legal right, (that is, no 
righ^ which a OouH at Law or Bquity can recognise,) 
i6 tie e^joynvent of the channel, ahe eaanot mMntadn 
A suit to restrain him frojg&rdiatnrbihg that enjoyment 

• Now the plaintiff does not rest; her aLaim, aa a lub- | 
leet, ia eommoa with all others, to use the channel 
f)ecaiuse it iti a' poHion of the harbour, or a highwsjv j 

*opett to the pubifo generally ; nor do lire say, that such 

.aelaim.eouldJurfe been anpported* ' Htr otteis put 

j Ibrifar^ asone of privale.right, ifcranMlon alicenve 

fiom the Grown to occupy Uie land forming the 

wharf mentioned : the enjoyment of whioh, }i w not 

' denied, will' be desVoyed by thje obstruction ot that 

-dhaniieL • "We aref prepared to acquiesce in the opinion 

ihatsnofa a-'license-if it be e«ti&UBhed,--:wUl entitle ,' 

the plaintiff to tlielajunotloii soufht-lor. . Were she a 

mere trespasser. 09 thaOi:0!vni, this Court <i TOiUd no t 

interfere to ph>te$t her. The defendant, nodouT 

irhatever the' plaintiff's title, end whether she has' 

lltio or not, i» a trespasser ; and should he actually 

iatrade on her possession, the plaintiff might -maintaia 

. m astioa against hixar- ^ law, aad^ recover damages, 

for that intrusion. . But, at the place where the pre^ 

ae^treepass.is oomtiittted, the defendant is an intruder 

only OB. thb Orotoi% ; and, if the plaintiff be lierself, in 

lemct of the land in her possesakm, an in- 

turner ' alfo, we know- of no- prinoiple on 
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hSaS a ^tonsequeritiar^^itty* wrismg'^onlylroin 
lat ttmpasB, If a licenBed occupant, ho^wyer, of the 
B^, the J»l«istiff has aa mtdreet, we think, bey6nd 
lere poMesaioQ, whioh hmje •ostam an. Ii\)naotian t& 
rav«nt any^uoh iiMOrj. 
The difficulty which we feel is, that of seeing cleirly 
Le £ftct of such a license. The letter firom theColonial 
ecretary, which is the sole dociiment to prove it, is ^ 
self a Tory infomial instrument, and not in tha most 
EMis^ tenns ; neither it it addsessed to the present 
[aiotiff. ,The person to whom it is uddrowed, how- 
rer, ajppears to have been her agent. Assuminflr 
le license, then, to Apply, to the lanS 
ieuined by the plafaitifl( and to operate as a 11^ 
nseto her, (which we doubt not that it did,) we 
oiaot sscertain that it relfitds to tha wharf; or parti- 
uar pieoe o£ land, now in question. The letter which 
le Oolonial Secretary acknowledgea, and to which his 
in teply, asked permission to extend a wharf from 
^ilsh&rs's all<ftmentf two htmdred and JLft^ /M^into • 
It water; an extent to which^ ^)narenUy. tae newly i 
rmed Isiid could not l^ve reaoncMl^ unqer any cir* 
UQStances, And the reply, obserying that the allot- 
ent had already been Ailed in, to an extent consider- 
ily bmnd its limits, reftises to perotit tiie Ibrmation 
airy further jetty ; but allowi the ik&i exUHng wharf 
Jmy to be retained, proyidtd it be fenced with stone 
oath iidet " to the watar. 

Ko V it does certainly appear, that to no other piece 
grdond could sqch a oonoition attach, than to 
le shiped likt the plaintiff's jetty ; which is in fact, 
& aUaged eomplianoe with that condition,) Ihced with 
opj^ on the two sides next the water. It appears, ' 
(tteoTer, that the plaintiff-'M)r some one on her behalf 
oocnpied the land southward of this wharf, if not ' 
A wharf itself, at the date of the letter. She }nay, ' 
jtrtlbre» occupy land to whioh the license apnUes, \ 
td bo entitled to protection in respect of such land, • 
though a portion of the wharf 9i&y^ ^n encroach- ' 
ent, not coyered by that licensQ. What the fact ii, j 
^weyer, we cannot collect ftrom tbt eyidence. The 
bter, it seeifts plain, sanctiont onltf the then exintin^ 
loroachment ; whioeyer that tkajThaya^en. But, 
o date of the letttsr is t)ie 29t|l Jun^^4^7 ; nine 
lars, or more, before this suit was instituted. The 
barf in question, howeyer, was only filled in seven or 
|ht years before the sirit was Instituted. So at least 
18 said, both by the defendant and by ICr. Whittell, 
jQ principal witness -for the plaintiff. It is true- that, 
portions of the -evidenq^the period of enjoyment 
the wharf is spoken oMK extending over a ,*' long 
ries" of years ; and tnHn^^ate of Its construction, 
osequently, may have been^bttken. But, as the 
se stands, the license is no|;fWtd to eever the pro- 
fit whazi; or, rather, the irhui to its P^cee^jxtont ; 
id we do not see, on the evidence, to what ezienc In 
ct it is coyered. 
We ire compelled, Xhj&tet^ifir' haying regard to the 

^mt eyidence, to reverse the Decree appealed'fr^m; 
Wfliongh, of oouxse, without oosts. On thVother hand 

JZa^JSU^I ^}!^ onto dwnisatho Bin. The 
Qrdor win be, that ^e oause be remitted to. the 
^rimspr Judge, to be by him dealt with— by the taking 
?f fr^h eyidence, or the examining and cross-examin^ 
^g^the present witnesses, beforo himself, or other 

SS!Sr2?wv^7^^^^» in some msHMrnot incon. 
sstent with the Judgment now given, and finally by 
hsmisaing the rfm, or granting Its Prayer, as to h& 
lonor may seem meet. •v «« 
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)R DBM nfiVINB AND ANOTHEE T. WILSON AND OTHEHS. ' 

ThU w^ a motion* upon notice on the part of the . 
lApdants, for a trial at bar of the abovB case. i 

The Attomey^Generalf the Solicitor- General, Ifr. 
!dlr07d, and Mr. Martin appeared in support of the 
Lotiton ; and Mij. Blake, Mr. Isaacs, Mr. raucett and 
\x. fintler opposed it. 

The groonds of the motion were the magnitude of 
le interest^ inyblved, the nnmerons difficult queaitions 
r IgW and of ftict which would be a^ issue, aad the 
q>ediency of cfbtaxning a finality of decision with as ■. 
ttle delay andj expense tm possible. It was mree^j 
lat the case eaine» for these leasons, within the mies 
ader which trials at bar wevs orsnted, as a matter of 
ght. The grant pf a trial at bar, in what is telrmed 
le Great Bank C$9e, was relied upon as a prece(^ent, 
id it was p4^xnted out that tfhe interests here at 
ake, ia^Inding the title to the freehold, w«re far 
rger., . In aupnoit of the facts whereon this 
otion -^as based tnere was an affidayit from defiend- 
n's attorney. 

In opposition to ^ motion, it was* contended that 
le parties might soffer in oonsequenee of le^^al points 
ling ipore hi^ily decided at the trial than if ugaed 
ibscquently before the Court in Banco. The txiSi at 
a would not save a motion for new trial, but the pre- 
0ns decisions of the Judges might prejudice ^eix 
onoM, unwittingly. And the deeisioa of questions 
k^.and ejidenoe, wheieon each Judge pronoimced 
i opinion, in the presence ^ the jury, wovdd tend to 
nfuse and bias tnelatjter.. The principal argunient, 
iwerer, which was used was, that, to try this case at 
ir would stop for a time ^U other bosiness. There 
Bs no attdai^ on tiris bide. 

In reply, it was pointed est that afl the questions 
{ing as ^Hy and oarefully discussed and decided 
>on, in a trial at bar, as before the Court in Banoo 
at trial could be final ; subject only to an appeal (to 
t vesorted to, it wae understood, in any case) U^ the 
iry CoundU If tlm ^efendanU had a right to this 
ode of tzial, sneh right ought not to giTe way td any 
nsideratiooB of expediency, for the same veasena 
>uld operate against trying long cases belbre short 
es, or going on with any bilsiness that occupied more 
ne thui usual. But as, by this course, the after 
•peal to the Court, by war of new trial motion, 
)nld he avoided, there would, in aU probability, be 
; actual saving of time. 
The CounT refhsed the applioation« with costs. The< 
lief Justice was of opinion that the case was apro- 
r one to be tried at bar, but the aopUcation was for 
order irithin the diseietion of the Court, and iuch 
icretion must be exercdsed with a due oonsideration 
their general duty to the publio, aid with business 
idl kinds so heayuy pressmg upon them ; and in aU 
lochstf ee largely in arrear, they ought not, unless 
absolute right was made out, to allow a proceeding 
Lich wodd stay all the business of the Coozi for a 
Qsiderable timj^ Here there was no such absolute ' 
•ht,' Mr.*t^stipe Dicxbhson not ' only 
leurred with Sir Alfred Stephen upon • the 
t gxovnd, bm thought that the* neoesstty for a. trial 
law had not been made out, as, notwithstanding the 
lue of the property, the questions of law and of fact • 
be decided upon were not more difficult than 
)se ordinarily arising at nUij^iua. Mr. Justioe 
iwBxr however dissented from his learned eoUeis^es. 
t ynm of .opinion that th^ right to a trial at bar had 
m made out, for if sooh a trial was not granted in 
s case it could never be granted in anv other, and 
i Court h^ thus virtually abdicated one of ita' 
ictions. The right to a trial at bar being once esta- 
shed, sooh a trial became as much a part of the 
lifMry business of. (he .Conrt a$ any o^usr proceeding; 
1 should not be set yide vtjon e&y ground oC ex^ 
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Lbnoth of ARauMBNTB. — Before the motion for a 
trial at bar in the case of Devine r. WiUon wm eaUed 
on yesterday, one Judge said tlu^t, in all conaoience, it 
ought not to last mora than twenty minutes. Another 
of their Honon remarked that it might be made to last 
an hour, although he could not see how this could be 
done. Now this case took up, from first to last, about 
two hours and a*>half. The time ooenpied by counsel^ 
for tha motion in opening was, by the Attorney- 

( General 19 minutes ; by the Solicitor^ 

General, 3 minutae; by Mr. Holroyd 6 
minntes ; ' and by Mr. Martin 2 minutes ; 

^ total, 30 itiinutes. Of the opposing counsel, Mr. 
( Blake occupied 22 minutes, Mr. Isaacs 19 minutes/ 
' ^ Mr. Fauoett 11 minutes, and Mr. Butler 5 minutes ; 

f total, 57 minutes. The Attorney-(>eneral was 24 
minutes ia replying, and their Honors were 18 minuVes 
in considering their judgment and 20 minutes in de- 
literingit. Some four or fire minutes more which 
hare not been counted were taken up by interlocutory 
<l (and neoessary) soggestions from the bench to the bar, . 
a1 as to the effect of argum^^nts which had been used by' 
the iatter. We hare occasionally seen, howerer, a far 
great«r difference than this between the time it was 
said a oasa ought to last, or toould last, and that which 
waa euUiiaUy consumed. As a general principle, yery* 
little reliance can be placed upon the calculations, in. 

I thu respeet, of professional gentlemen. 

In fiauixf. 

Wbdnbsdjlt. 

ik tkb matter of thb will of johx coflv, 

XBA&NBY urn WIFE ▼. DAVIS AND OTHBBS. 

Mft. JuBTioB TmmaT ^Primary Judge) daliYeced the 
following judgment m this cAse:~Thi8 is a bill 
filed by Kearney and wife igsinst John Darife, the 
^ Her. J. M^Encroe, and others, executors and dcTisees 
in trust of the will of the late John Ooyle, 
praying for an account and for a declaration of the 
right of Mary Kearney, on^ of the co-phintiff4, under 
the will of her reputed husband, John Coyle. In en* 
daaTouring to arrive at a correct interpretation of the 
^wlU of the testator— manifestly an illiterate person-*- 
and not acquainted with the legi^ meaning and full 
^y force of the language he uses, many diflEleuUies present 
|{ themselves, of which some are easily settled and dis* 
j^ posed of, by reference to authorities and decided caftss* 
Iq whilst as to others and amongst those, on the prin« 
^f » cipal point in controversy, the authorities are in soma 
aer respect confiicting, and at besn supply only ati 
^qA- analogy to guide and govern my decision. It m«y be as 
well m the first instance to set out the facts of the 
case, which present some remarkable peouUarities. 
jyjrt- John Ooyle, the test itor, died about the second of 

facfi *'^^' ^^^^* '^^^'^ the present plaintiff, his repute I 
wife, and one son by Mr. Jam'^s B. Coyle, surviving 
-j^him. The testator intermarried with the plaintiff, 
F now Mary Banks Kearney, in February, 1832, pre - 
^ . Tiously to which ev^ent, however, he haid contracted 
^ , marriage with a woman in England, who was living 
^ at the time of his marriage with Mary Kearney, and 

s^ 
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by whom it further appears he had a daughter, 
now married to one Hinton ; and it is oon- 
tended that the said daughter, Margaret Hinton, 
-- the heiress At law and next of kin of the testator. 
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John Ooyle. It moreover appears that by articles of \ 
agreement the testator Ooyle was separated from his 
first wife, but in these articles it is admitted that Mar- 
caret Hinton waa bom in wedlock, so that there is no 
doubt she is truly the heiress-atJaw. It does not 
appear whether the first wife be now living or dead, 
but as the presumption of law is in favour of con- 
tinuanoe, in the absenoe of eridenee of her death, it 
may be assumed that she, too, is still living. Is is due 
to the plaintiff, Mary Kearney, to say, there is no sitg- 
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or grbancl, lor kil!i{>(>smg tiut,'8C thefrhift oT\ 
marriage with John Goyle, she was aware -of hia 
log been previoaaly married to a womta liying at 
time of her marriage, and the marriage therefore, 
Hoyle'a part, was a oruel delusion, practised upon ]• 
hj a person incapacitated at the time of contracting ' 
1 marriage. The diseoyerj does not' Mipear to haye , 
i made bj her until after the death of the testator. 
) son by her, James B. Goyle^the principal object ' 
Jie testatoi^s b^nnty by nis will-^was therefore , 
Ultimate. The circumstance of his being iUegita* | 
e is the reason, I presume, why the Attorney- 
leral has been made a co-defendant on the part of 1 
Crown ; but he does not appear, nor do I see how, ' 
e the death of her son, , any claim could arise , 
lehalf of the Crown. He died in infancy, however, 
It the age of nineteen, in 1852. In September 
r, Muy, the supposed wife, intermarried with the 
ilaintiif Kearny. As she claims allowance for her 
« nuttntenanoe nom the date cf the testator's death, 
1 his decease, this is a matter of account ; though, 
»rding to her own statement, she has had a liberal 
wanoe, and if the statements of the defendants 
lid, on taking the account, be found 
be correct, she has quite an ample 
irance fbr the purpose of his 'maintenance, 
will is altogether silent as to his first fieanily, and 
>pearB to haye been drawn up in total disregard of 
proyision for them. No donbt the testator little 
rehended the claims that were likely to arise under 
irill, or the difficnlties the consideration of these 
US woald ereate. 

now proceed to notice the objections raised to the 

atiff*s claim, with respect to a declaration of whose 

rests alone this bill has been filed, bat this de* 

ation, no doubt, most be dealt with in reference to 

interests of other parties— some of whom, it is 

in as a ground of objection, are not before the 

rt. The case of Stokes y. Taylor is a sufficient 

M>rity, I think| to determine that a will that, 

edper iettet, may not be well proyed in absence 

»ir, yet it may be decreed to be established. Be- 

I, by the 32nd section of the Eqaity Procedure 

the 9th Rule proyides that, in all si^ and pro- 

inp concerning real or ^^ersonal estate irhiSh is. 

»d in tmstees under a will, settlement, or other- 

, such trnstees shall represent the parties bene- 

ly interested under the trust in the same manner 

to the same extent as the executors or adminis- 

rs concerning personal estate, represent the 

m3 interested in such personal estate. There 

'. am aware, a proyision at the end of that 

by which the Court may in its dis^sretion order 

person or any of them to be made parties. Such 

vetion I do not intend to exercise because, by 

ieeree I propose to make I shall not interfere with 

iterests of absent parties, and shall so shape it, 

whilst it does not postpone a declaration of the 

I and interests of Mary Kearney, the rights and 

wts of the heir and others shall be duly regarded 

yfotected. 

• next point that arises, as to the light in whioh 
(iintiff, M. Kearney, is to be regardra, and what 

Sn she now occupies, being de faeto the wife of 
tator, though dejure not so. On this point the 
Mties are not qaite clear that she is to be re- 
ft as ^femmB so&. Her marriage with Coyle was 
gvailio^ ceremony — a mere mockery. It con- 
l*Bpon her none of the rights of a married woman, 
t time of the will the testator was not the hus- 
•f this woman, and he knew it. In Kennet y. 
% 4 Yes., where the wife (she supposing herself 
Ip) 4^ised property to her husband who had 
Ided to marry her on fraud, and thereby obtained 
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the language of the Maater of the Rolls ia that caae, 
•pplioable equally in the preeeat— -*' It appeaza he waa 
• married man at the time ; he celebrated the aeoood 
marriage-— therefore ahe is in fact a single woman, and 
it was a groaa fraud aa to her." The bequeat then 
made to Ler la not, aa the will asanmeat to his wife, 
hut to a single woman in the absence of all fraud oh 
her part, designated b^ him Hary Oovle, but as die 
IB the peraon manifestly designed and marked 
aa fhe object of his bounty, she takes the beqoeat not 
M his widow, bnt as a sbigle woman bein^ Uie deviaee 
mnder his wiU. This ereatea a material diflbrenee— fiar 
aa is stated in Loyd t. Lord, 2 Sim. N. a " With re- 
gard to that which is an apparent condiUon subaequent 
annexed to the estate of a tenant for life, by ^e rule of 
law it ia Toid as to the wife**4he law reoogniaing in 
a husband such aii intereat in his wif^'a widowhood 
4t to make it lawful fbr him as to restrain her from 
aUdng a aeoond marriage, by imposing a oondition on 
aucAi marriage that any proriAona he mav haye made 
for her shall cease. But if he flrst gjres a life estate, the 
report of the .same oaae in the Jurist haa " <» another 
estate" to a aingle woman, a atianger to him (for such 
ICary Kearney waa-«-tfao«ffh innocently ao on W part), 
and then annezea a eondiuon that in eaae ahe marnes 
at aD, it ahall go over, that being in general restraint of 
JDamage is not a Talid .condition. The effect is that if 
Mary Covle, now Kearney* should marry, she loaes 
aotiu^g Iby marrying, and ahe will continue atiJl en- 
titled. Besarding her then in the capacity of a aingle 
won»n-<-wnom the clauae restraining marriage does 
aiat ifleot, the queaticm arises to what ia she entitled 
tudtir this will? Mr. Blake coatfnds to the whole 
i«aidae of the estate of the testator Gk>yle, after payiicig 
, the legacies and he relies on the woirda of th* will. 
** As to the rettdae and remainder of my eatate for my 
4Mr wife and my dear son Jamea, their 1ieii% and 
\9mlig0B for ever.' If .the will had stopped there, ike 
derisee would certainly partake of the character of a 
joint tehanqy to the present plpuntiil Mary Kearny 
^and h^ son, so that as she haa^AurriTed the aon, the 
, whole estate would go to her. But the will doea not 
^tci? Uiere, but proceeds to annex two ecmdidona, or to 
^tate two contingencies in the event of either of which 
Ke designs a di&rent distribution of his estate. The 
intention must be gathered fron^ the whole wilti and 
not fragmentary aentences of it. Skelton t. Watson , 
H. Simon 545, fUndshes an instance in which in* the 
fbfst part of the will the testator wonld anpear to hAye 
•aettled his estate on his nephew at his heir— bnt by the 
subsequent parti of the will the Vioe Chancellor ; de- 
dddd that it w»s perfeotljr plain ,the testator did; not 
.mean that auch a disposition should be made of the 
estate as would ffivBhla nephew the abralute interest 
ia it, or enable mm to aoqnire'that interest, and the^iby 
preyent it fh>m going ty^r- to .the other personal nakned 
m Ilia will,' . And there the teatator professed to lake 
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ny meamnff and intenti(ifi may l)e' pUin and not 

ikwv^ ana rendered nugatory oj law teph^nicalttiea, 

T0r Iha^wantof th«Q)» . He accordingly proceeded to 

difeeet moneys to be laid out in tlie puvohase off an 

!i#atate to be made hereditarp inhim ana,his ponstitjated 

their/atid to descend to'hia hdirs^to onp who wms as it 

were to'he the fenndto of a: family. Thonglv he so 

directed, ' the yice-0hancell6r held that reading the 

LwiU thnougb, no one dotild f9f I tb see that the legator 

~^id not "know the exact meaning of the words he used, 

aod held that the nephew only took a life estate with 



t 



■■ 



xemaindfr over lo others named ia liis ynl\. 
' So h^rlB i^ls'fr6m the' whole tenor of the wUlr^tt^d 
I (torn the varioQB continffencies it oontemplates, tfapt#^ 
; rikOBt look for a true and full interpretation of hSk lav 
tdntioa. To the first of these contingencies 1 9Ax not 
disposed to attach miich weight It is that " In tile 
event of the marriage of my said wife, the eweovktas 
are to pay her sixtY-five pounds a year, and in which 
(•eveathAseontcolof the property will oease." A9 to 
the latter part, the control over the property, I thiiJc 
this condition is good, hnt not as to the 
former, for on the best consideration I can 
tgiye thia part of the will, 1 do not think 
it suffices to cut down the estate that had already 
been given. It is, moreover, a condition ia restraint 
of marriage, and is one imposed in terrorem, to deter 
aod prevent her from marrying. There is much foroe^ 
no doubt, in the argumeat of Mx, Martin that the 
testator does not restrain her from marryiiw, but he 
proposes and makes this condition in the alternative. 
In effect, it is contended, it is if the testator were 
to say, ** you shall have a moiety of the residue <tf my 
estate if you do not marry'-bat if you do, you must 
abide by the alternative of being entitled to the te* 
dueed income of sixty-five pounds a year for HA}*'* 
On the obligation of abiding by such an a1tematl| e& 
the authorities greatly conflict, so mach so, that Lof d 
Loughborough, in Scuckpoole v. Beaumont, cited i£; 
2 Jarman, p. 37» said that it was so impossible to re* i 
conoile the oases, and they were so contradictory as 
to justify the Cotirt in coming to any decision it might 
think proper. In this particular case, the alternative 
gift partakes, ia my opinion, of the character of a con- 
ditional 'gift ia restraint of marriage, by which the 
testator seeks to cut down an interest he had already 
given by his will, and I therefore hold this to be a 
void condition. It might perhaps have been a good 
condition if Mary Kearney had been his wife» so that 
in this respect she fares better by not being so. To 
my mind, it is impossible to regard this cutting down 
of a previous gift in the event of marriage, 
otherwise than as a penalty by way of deprivation of 
an estate already given, which is in contravention of 
public policy, and, therefore, ought not to be enforced. 
On the whole then, I am of opinion that Uie olanse 
must be construed in conformity to that class of cases 
to which Biorley v. Reyacldson, 2 Hare, 697. belongs, 
which determine that according to tiie laiv as 
administered in Courts of Justice in this country 
if a condition in restraint of maxriage is general, and 
also subsequent, the condition is altogether void* and 
the party retains the interest given to him or her, 
discharged of the condidon— that is, supposing a gift 
for life or other estate, and an attempt to abridge it by a 
ooaditioa ia restraiat of nuuria^e, the oondition is 
prima faeie void, and the original gift remains. 
If the Will then had stopped here, I think in this 
view, and on the authorities of Wright v. Stevens^ 
4 Barn, aad Old., 574, and Ommenry v. Bevan, the 
Joint estate settled on Mnrv Kearney, his son, aad 
their heirs for ever, as the event of sarvivorship 
which has happened, would have devolved on Mary 
Kearney. But there is aaother clause at the close of 
: the WiU which challenges atteation; aad which does 
aot partake of the void character which appears to me 
• to beloag to the coatiageacy of marriage. It is a 
•coadiUoa which is quite inconsistent with the suppo- 
sition that the testator intended the estate to descend 
la the manner mentioned in the first part of 
the devise of the residue, aad shows that he did 
not understaad the legal import of the words 
he used in that devise, for he 
] proceeds to direct *' ia the evoat of the death of my 
1 wife and my said soa James, I desire my property to 
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me, Ibe Hid UStatofT and mj said wife." Now, 
these are words indicatiTe that the estate should be 
held by each rf spectiyel^, as under a tenancy In com- 
mon for their lespectiTe Iitm, and that after their death, 
their respectiTe shares should be diyided equally Mr 
tHrpe9 amongst the next-of-kin of himsdf and his 
win. It is not an easy matter to reconoile this last 
direction in the will with the mode of its disposition 
in the first instanoe, and I know not how better to deal 
with such conflicting dispositions of the estate, than by 
adopting such a rule of construction as is suggested in 
Jaiman on WiUs, p. 372, toL it of Smith t. Bythe- 
wood, p. S72. It is there stated :—'* Sometimes a 
gift contains expressions respeotif ely pointing at a 
joint tenancy and a tenancy in common. In such a 
cate one must yield, and the former, it is probable, 
would generally be seleeted, on account of the well- 
known bias in ftyour of a tenancy in common. In 
some instances, the seeming discrepancy has been i 
aToided, by holding the oo-lecatece to be joint tenants 
of a particular interest (as for life) and tenants in com- 
mon of the ulterior interest" By the ftrst sentence of 
the clause relating to the residuary estate, a joint 
tenancy is declared in isTour of the wife and son, bat 
by the last sentence of it, a life estate is 
only given to eadi, and in the ersnt of ' 
the death of the wife and son (the 
latter event has happened), there is a declaration in 
^▼our of a tenanoT in common. The son's moie^ be- . 
comes jdistributable amongst the next of Irin <n the . 
testator, and on the death of the wilb her moiety goes 
to her next of kin. If it were not for this clause I 
should be stronely inclined to fall in with the con- 
struction contendea for by Mr. Blake, which the ease 
of lioyd T Loyd, in 2 Sim. N. 8., goes fsr to favour, 
but there ia a peculiarity in this will that is not'there, 
nor, perhaps, in any will that has heretofore been 
framed. The rule of construction I have adopted is in 
conformity moreorer with the raieral rule that, where 
a man makes such devises in his will, that they seem 
to clash with one another, or wheve the words are so 
inconsistent that they cannot stand or be reoonciled 
together, the Oourt must reject those words that are 
least consistent with the intention of the testator,«— 
as, for instance, where a party devised estates to per- 
sons as a ienaney in common, with benefit ofturvivOT' 
shipit the Oourt rejected the latter words, which 
would seem to indicate a joint tenancy, and create a dif- 
ficulty, and declared in favour of a tenancy in com- 
mon. Here there are no such words added to the de- 
vise as ** jointly," or "between them," to enable one 
to determine whether a joint tenancy or tenancy in 
common was in the mind of the testator, if, indeea, it 
can be presumed he had any knowledge or perception 
of the mfiSnence between them. But, teking the words 
most favourably for the plaintifi; theugh the will is 
sUent on this point, and is silent also a* to survivor- 
ship, it may, I think, be regarded as a declaration of a 
joint tenancy with the estate over to the other on the 
death of one. Seeing, then, that this testator contem- 
plated a state of things that might arise on the death 
of his wife and son,— seeing, also, that in these events I 
he had a regard that the next of kin of himself and his f 
wife should respectively share his property, 
and that he thus clearly and plainly 
expresses his wishes respecting them, 1 
thmk his real intentioos are b^t effsotaated by his 
property descending hi the manner I have pointed out, 
of the devise, which is inconsistent with it, and which 
I am satisfied he would not have used if he had been 
aware how it might dash with the disposition of his 
property declared in the concluding portion of the 
depose. The testator^s next of kin oan, I apprehend, 
be now easily ascertained. As to the wife's next of 
kin it is a description of persons to be ascertained at 
her death, but, be they who they may, the interpreta- 
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anWe at'ui^ that Mary Kearney talEes a life 
•state in the moiety of the rendae from the date of the 
te«tator^s deaths and that moiety then deseenfc dU- 
tributiyelj to her own next of km» and the moiety 
that ia demised to her son James goes aa fiir aa it «an 
be Teaeon&blT reqofiied for the purpose from ths date 
(»f hU ftithefni dealih to his olm. ti his maintenanee 
and edrKnOvm* uxd the sarplus, if any, foils into the 
moiety id the residue descendahla npon them, and 
with that moiety beoomes trannnissible to. the testa- 
tor's own next of kin. The acooonl as prayed for may 
be taken at onee> sutject to enoh onaliftoatlons as I 
haTe adver^ed^ fpr if tfie interests oc absent partiee be 
duly osredibr and proleeted* t see no suiEcisnt reason 
vby, te-tke sakoiof maluas than fytmd ftftiei, the 
rights and interwts .- oC . the piesent plaintiff 
ahoold be indefinitely, poetponed iindl the next 
of . kin to .thO' testslor'a kin be ascertained . 
Many more cases bate been recited ^an I baye 
deemed ocoadon to refer to in ibis Judgment. The 
application ox tbem to the particulars of the present 
one did not strike me as pertinent. Tor instance, 
Webb T. Qraoe, in the And Phillips, waaa matter not 
arising out of a wiU, but of an sjnreement or settle- 
ment, whidh therefore bears a dinerent constrootion* 
The ease -froiaft- the 9ih Common Benoh, Gains t. 
BQii8e»it..i27* illiMtrates how fu the Courts are dla- 
pesed to snstein'S (^ ta a woman, though she be' not 
the wifi» of the testator. Thea the descsiption* of the 
wife did not «pply» fn the object of' his bounty was 
only his mistress— th» eeremoay beln^ but a form. 
Ye^ notwftdwtandinp the entire deaor^tion did, not 
apply to her» the 'Oomrt /upheld* the gilt- I do not 
deem h requisite either: to foUorw Mn Caty through 
thie his iniealoiis suggestion and able argument that 
the firs^ims may be &aa,«ad,eoodrdlngietbe Scotch 
. Jaw, the marriage with the plaintiff by tiohebit^tion 
andreoognitioneflier sakiawifemty bea good car- 
riage. The CM^ at admitted* on both sidesi is that 
the first, was living when the marriage with the plaintiff 
waa ceJebmtedf and there is no endenoe or suggestion 
of the death of the diet wife to raiae' a fair iaad reeson- 
able pfciNimptiDObfecthaacQond wilb behig the- lawfal 
wife of the testator. TJoder theie etaoumstaneea the 
decree will be to tins eflect :— 

Declare the will be establishad* and that Mary 
^^ar'ney takes a Ufe estate from the date of the tea- 
t^'sdeethrin^themeNtriof 4hc jesmue of khe testlL- 
t0r 8 property afnn the payment MdL'dttcfiarK J df the 
ae?er«11egi|eies and bequests :men1fibned in 'this wil^ 
and that such ^eietj, as wcU as. thtf other moiety 
after liel* de$^ fe transmissibk to \hB respeoCire next 
of km of her and of the testator, as m the wiU'di- 
jrected ; that all necessary accounts be taken, and a 
particular aceount of the rents to which James B. 
Ooyle was entided from the testator's death toliis^ 
own, and that a feasooabte taid sufflM^t sum 'be 
allowed for his nfaintchiaD^ and educ^on, and the 
surplMi if- anfr eheuld faU ime -the moiety of 'the 
rtsidue d^Mcndable .to the tesutot'e ne&t of kin. 
This declaration te be without prejudice to the righta 
of Margaret Hlnton, or any of the next of kin of the 
testator, o^ of any other persons blaimidg beyond the 
judsdlction. , 

As was directed in Morley y. Reynoldson, 1 fortheit 
direct that an enquiry be made and adyertisemenU 
published in the newspapers of the towns, Birndng* 
ham or Manchester, or both, or any other town in 
which the first wife and her daughter were last heard 
ot It is td be regretted that some such step aa tbiA 
his net bean already taken by the trustees. John 
Ooyle died m 1846— and we are now in 1857; with- 
out aay step apparently haying been taken to aacer* 
tarn where Margaret Hinton and her mother reside, or 

J fefeiMmrize them of the interA«fai fn vrhirM thikv m«v t%<» 
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f IN Equity. j 

BKFoite the Primary Judge Mr. Justice Thbrry. 

>UaVB8 AND OTHERS RBPRSSENTINO SYNOD OF AUSTRALLk 
Y. LANO -APPOIXTMBNT OF RECEIVER. 

His Ho?fOR gRve judgmei^ in tbia case. Thcr pre- 
lent motion, he said, was one for the appointment of 
I receiver of the pew and oth t rents arising from the 
icots Church, situated at the top of Jamison-stveet, - 
^nd the buildings oonnected therewith in the pleadings 
nentioncd, which are now in the possession of the de- 
endant, John Dunmore Lang, and to allow the person 
o to be appointed a salary for his care and pains, on 
giving the requisite security. The rest of the motion 
s in the usual form to direct the passing of his 
ictonnts from time to time, before the Master, &c. 
The bill in tKis case was filed by the present plain- 
ifis, as the corporate body constituting the Synod of 
Australia, against the defendants, one of whom is the 
lev. Dr. L-ing, minister of the Scots Church in that 
ocality, and the prayer of the bill is to remove the 
lefendants from the trusteeship — to order them to 
tonvey the land, mentioned in the said grant, to other 
rostces, and to declare Dr. Lang no longer a minister 
»f the Church, and to restrain him from using the 
!]lhurch, and from exercising any of the powers or 
luties of such minister; and further, to compel 
lim to give up possession of the Church, 
md of the builaings connected therewith. 
)f this bill, the main ground is the alleged 
ioposition of the rev. defendant as a minister of the 
;5hurch of Scotland, firet by the Synod of Australia, in 
Dctober 1842 ; and secondly, by the Presbytery of 
Crvine, in Scotland, in May, 1855, from which body 
;he reverend defendant received his ordination, 
rhroughout iJie pleadings, whilst the plainti^ main- 
»in their own title of reverend, they do not accord it 
io the defendant ; but I shall speak of both plain ti& 
md defendant alike in that capacity, for pending a 
itigation, by the result of which it can only be deter- 
nined whether or not he is still entitled to the 
'ank of a minister of the Church of Scotland, 
[ think it only courteous and fair to address him as he 
las been addressed for thirty years and upwards since 
:ho date of his ordination, and which should not be 
ff-ithheld from him, except on a very binding and con- 
clusive decision establishing that he was disentitled to 
t. To the bill thus filed the other defendants do not 
mswer, but the defendant Dr. Lang has put in a very 
roluminous answer — much of which might be struct 
>ut f r impertinence, which is the legal term for 
irolevance, as it not onl^ contains answers to the 
ieveral allegations in the bill, but may not be inaptly 
Icsignated an historical sketch of the establishment of 
:he Church of Scotland in this colony from its 
ibundation — of the prominent part taken by himself 
n the advancement of it, — and some account of the 
educational and other quulifications of the reverend 
plftintift in the cause. As to the latter point, it is 
jcarcely necessary to say that I cannot go into an exa- 
nination of their quaUftcations. As the synod— a 
legally constituted body, - 1 find them, and as the synod 
[ must deal with and regard them. After the filing of 
^he bill and answer, an application was made and 
granted for the appointment of a commission to Scot- 
and to examine witnesses as to the laws and usages of 
Scotland respecting thc^cposition of ministers, 
wKereby the severend defendant proposes to establish 
ihat the Synod here and the Presbytery of Irvine in 
Gotland had exceeded their jurisdiction, that 
:he whole of the proceedings here and there 
were irregular throughout, — that all the requisite 
\>tms of proceeding were overlooked and disregarded 
n his case, and that the sentences of both judicatories, 
>y.reasonof the departure from certain alleged indis> 
sensible prelimiBaries, and the legal mode of trial, 
amounted to a nullity. In the reverend def e ndant's 
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an1W^tluS~poii'it is very fully ana rorcroiy iir^ 
was on these grounds, as suggested also in the affidavit 
on which the commission was moved for, that it was 
graated. But as this is the main point involved in 
the caase, an adjudication upon it must lye 
postponed .until the hearing after the retnm of 
the commission from Scotland. There are other 
matters pressed very strongly on the hearing of this 
motion — such as the larga ddbt of £1500, and long 
arrears of unpaid interest contracted by the defendant 
in the erection of the Scotch Church — and that if he 
were to be deprived of the Church which he had 
mainly contributed to erect, the adjustment of 
that advance should be the subject of equitable ar- 
rangsment. But we are not advanced at a stage in the 
came in which that question can now be considered. 

In respect of a larger sum of £3500 due to Govern- 
ment, and admitt^ by the defendant to be due by him 
oaaoOQtmt of hvtises erected for an academical institu- 
tion, the allegations in the bill do not reach and in- 
clude these houses. Thongh speci&cally adverted to 
in the affidavit of Dr. l^uUerton on the motion, there 
are not allegations in the bill sufficiently large and 
specific to comprehend them. I, therefore, propose to 
etdade them from consideration, for» where facts not 
foimded on allegations in tho biU are intro- 
daced into affidavits - in support of an ap- 
plication for a receiver, tho Court will 
d»regard them, Dawson v. Yeats 1 Bev. 301. Now ! 
the only land referred to and stated in the bill ia that 
contained in the grant of 1826 to truatees, for the con- 
gregation of Scots Presbyterians. There is no state- 
ment in the bill respecting theiand on which the 
houses specifically referred to in Dr. Fullerton's affi- 
davit, in Jamison-street, are built, which is land, with 
the exception of a small triangular portion, purchased 
by the defendttnt himself, and the buildings thereon 
PmftQ erected principally by -money advanced by the 
Government, for the payment of which the defendant 
is, and avows himself to be, responsible. Indeed the 
prayer of the bill is limited to the grant men- 
tioned in the bill, "for it is that*' the defendants 
be ordered to convey the 9aid pie§e 0/ ia:*d mentioned 

Iin the arant to other trustees, and that they bo restrained 
from interfering with the said church and premises," 
which church and premises in plain and distinct terms 
can only comprise whatever may be found within and 
upon the area of the grant. It is true the bill g^oes on 
to pray that the defendant Lang be decreed to give up 
*' all' buildings connected therewith and now in his 
poasesaion or occupation t? the plainti£&/' By tbe 
grant the land is conveyed to the trustees, who are 
empowered to erect a church and such other buildings 
connected 'therewith as they may think fi^ to erectf — 
b«t tke buildings so connected must mean .buildings 
exited on the land granted to them. It cannot ex- 
tend to buildings erected on other land not convened 
to the trustees, and of which they never had possession. 
I In the grant of 1826, after setting; forth its bounia* 
• ricfl and declaring the land to bo conveyed for the pur- 
' pose of erecting a Scots Church, it goes on to state, 
'' ** and suchotner buildings therewith connected as the 
■ IVastces shall think fit to erect.*' Erect where ? 
i Surely it must mean on such land as is thus granted 
t for the purpose of erecting such other buildings to* 
I jgether with a Scots Chnrch. Neither the bill nor the 
psffldflrvit of Dr. Fnlhsrcon howbsfofe me, shdws the 
nature of the t*mure of the land on which these 
houses are occupied by the defendant, whilst 
the affidavit of tke defendant in reply sets 
forth that these houses, erected for educational 
purposes, neither are nor ever have been any portion 
ot the property of the Church, nor any way under the 
control of its office-bearers, and that these nouses were 
never connected with the Scots Church, nor at any 
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his comiectioh"^viLTi the byxibfi 6f Australia.^he 
i^davi^ proceeds to dvtail a narratiTe of the circam- 
stanoeii under which th'^se houses were erected, which 
wei« for the .purpose of an academic institution, and 
alleges that they were in no way connected with the 
Scots Church, nor did the congregation in any way 
contribute to their erection, or claim to exercise any 
control over them. With such facts deposed to, I feel 
satisfted that there are not, lor the purpose of the pre- 
sfHit motion at least, sufficient materiads before me to 
warrant the appointment of a receiver as to these houses. 
It is admitted that a small triangular portion of one of 
the houses is baiVt upon the grant to the Scots Church. 
A proposal is stated to have been made and assented 
to for an exchange of one trian^lar portion of these 
properties for another portion, which appears to hare 
been a convenient, reasonable, and fair one ; but how- 
ever this may be, I am not aware of any instance of a 
receiver being appointed over a sectional portion of a 

I house, or rather of rooms in a house. ^ There 
is something ludicrous in appointing a receiver to 
to measure the area of a lecture or dancing-room, and 
to apportion one-fourth of the rent to one proprietor, 
and leava the remaining three-fourths for another. 
It would be no easy matter to levy a distress for rent 
in such a place, without committing a trespass on the 

' portion occupied by the non-levying proprietor. 
And then how is the value of one-fourth of a room to 
be ascertained, which might be of no value at all, but 
Ihat it is part of a large apartment ? Take, for instance, 
a ^ancing-school, to which use it is said, one of these, 
ro6ms is appropriated. To what useful purpose could 
the dancing-master devote it if he were confined 
to a nook, in which he ^^^^ ^^ 
onily room to play his nddle, if 

. his pupils could not use the other portion of the room 
fot dancing in. This fragmentary aj^propriation of 
rent is quite impracticable. 'Whether in the shape of 
;reiit for use and occupation, or in trespass, or some 
other mode of proceeding, compensation may not be 
obuined, it ii not for me to say, but sufficient to decide 
'that I know of no instance of the appointment of a 

receiver after this fashion. No precedent of such a 
kind has been cited to me, and it is one for which I 
have no disposition to crdate a precedent. 

The land granted to the Scots Church stands on a 
dlffdrent footing altogether, and the condition of the grant 
is that ** the oidiaanced of religion shall be regularly 
dispensed there by an ordained minister of the Church 
of Scotland." That Dr. Lang has been so ordjuned is 
admitted: It also appears that he has been about 
thirty years a minister of that church ; and further, 
that he continues to officiate as a minister acceptable 
Co his congregation, and I may further remark, that 
although the present bill is stated to have been filed on 
behalf of his congregation, no member of that body 
seems to promote it. On the contrary, there is very 
strong endence that, with general accord, they repu- 
diate this proceeding. The support of the minister, 
and the requisite expeiises of religious service, are 
stated to be borne by the voluntary contributions of 
his flock, and these are matters not to be lost 
sight of when this Court is called upon to interfere 
(which is a discretionary interference) by the appoint- 
ment of a receiver. It is very probable the receiver 
might have a sinecure office to discharge if the con- 
gregation apprehended their voluntary aid was to be 
diverted from the purpose for which it was designed. 
As to the legal estate in this land, it is, in my opinion, 
at present vested in the present defendants Lang and 
Ramsay, as surviving trustees under the grant, and 
that in that respect it is not affected by any of the acts 
which have been cited— I say by any of them, because 
although one, of the acts is erroneously cited in the 
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is the General Church 
Act» the 7thWm. 4,, No. 3 ; the second is the 8th 
Wm 4, SrJjT; and the third, the 4th Victoria, 
No. 18. The first act contains a general provision for 
the appoiatknent of trustees to chiurches built and sup- 
j ported) in whole or in part, at the public expense. 
The secood, known as the Presbyterian Church Tem- 
poralities Act, provides a different mode of appointing 
trustees for churches in connexion with the Church of 
Scotland; and, moreover, enacts that the appoint- 
ment of trustees under the provisions of the first recited 
act should be null and void ; but this declaration of 
nullity does net extend to trustees appointed to such 
I churchee as were appointed previous to the passing of 
^ that so recited act, the last clause of which expressly 
n enacts ** that-nothiiig therein contained shall affect the 
possession or occupation of any glebe or land possessed 
and occupied by or appropriated to the use 
of any chaplain or minister of religion hereto- 
fore appointed to officiate within the colony." 
It does provide, however, that as trustees for Presby- 
terian Churches were appointed witho:it the selection 
of the Presbytery, an appointment of trustees shall 
and may be made for churches already built, as in that 
— the Presbyterian Church Temporalities Act -is pro- 
vided, within six months after the passing of the Act. 
No appointment was made of such trustees for the 
Scotch Church on Church-hill during the duration of 
that Act,. nor unfft after t}^e passing of ttie 4th Vic- 
toria, in 1849, )^ch extended the time for making 
such appointments to seven years. It is upon 
this Act then that the plaintiffs mainly 
rely. It maintains the mode of appointment 
under the Scotch Church Temporalities Act, and fur- 
ther the several powers, privileges, and advantages 
conferrence upon the Presbytery of New South Wales, 
and the ministers of its congregations under its spiri- 
i tual superintendence by the former Act were declared 
now to be yested in and belong to the Synod, subject 
to the conditions therein contained. The Synod is 
substituted for the Presbytery. Powers, privileges, 
and advantages are very general and indefinite terms, 
and do not necessarily or ordinarily mean real estate — 
especially when the real estate is in other parties who 
had never been divested of it -and in whom by grant 
it had been vested prior to the passing of any of these 
Acts, by none of whi6h it is declared to be null and 
void, and the trustees of '♦vhich moreover never as- 
sented to surrender their trust, or got any notice of 
their legal estate under the grant being disturbed. 
'That under the 4th Vic, No. 4, new trustees for cer- 
tain purposes may be appointed, and havi 
been appointed, it cannot be denied, 
but the mere election and appointment of trustees does 
not by the mere act of such appointment affect the 
legal estate that had been pirevlously disposed of. 
It may be that on failure of the 
trust on which the original grant 

issued the former trustees may be call^ upon to con- 
vey the legal estate to the newly wpointed trustees, 
or to other trustees ; but there has been no such con- 
veyance, and the legal estate of the Soots Church 
still remains — ^the grant being unrepealed— in the ori- 
ginal trustees. The difficulty arising on this point is 
in some degree explained by considering that the 
SootcH Presbyterian Temporalities Act was mainly 
Intended to promote the building of churches to be 
erected^ and*th'« land for thispnrpose was expected to be 
panted by the Crown, given on certain conditions spe- 
cified, ire the Act being complied witb, ' It was rather a 
prospective than a retrospective measure, and 
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"T.'ntwn f;<»ve 'the land for future cfiurches — ^but as to 
chnrohes al^^ady built, like the Scotch Church, the 
l-TJid on which It stands hjing already vested in trus- 
tee«, prior to the pa^smgr of any of these Acts, is 
untouched as to the legil estate by any of them.' The 
case stand!* just thus. The t>H!?inal trustees or the sur- 
Tivor* of them have the legal estate. The 4th of Vic- 
toria authorises the app-nntment of trustees for all 
Presbyterian churches for which trustees have not 
already been appoiijted according to the Scotch Tem- 
poralities Act — but it has omitted to direct that the 
former trustees of any church, prior to the passing of 
any of these Acts, should convey the legal estate to 
the new trustees. Uuless cither by express enactment 
or upon equitable grounds shown to this Court for 
directing such conveyance, I do not see how the real 
estate can be deemed to be invested in the new 
trustees. In short, the bill assumes the legal estate to 
be in the new trustees, but the fleets, as they appear, 
both by bill and answer, and on reference to the Acts 
upon tke subject, show that it is In other trustees, who 
hive never been divested of it. 

Nevertheless, as the Act of the 4th of Victoria 
having authorised the election and appointment of 
new trustees for any Presbyterian Church or Chapel 
for which trustees have not* been appointed under the 
8th Wm. 4, No. 7, and thit appointment having been 
made, I cannot declare it illej^al. As the Act compre- 
hends all Presbyterian Churches, and the Scotch 
Chnrch is one, I apprehend they must be regarded as 
trustees for the purposes of the Act as far as they can 
carry it out. They may be looked up^n somewhat in 
the light of secondary trustees for the protection of 
equitable interests, though they cannot be regarded as 
trustees to convey the piece of land on which the 
Scots Church stands to new trustees hereafter to be 
appointed, fbr *' the legal ' estate was never 
conveyed to themselves. It may be that 
for the purposes of satisfying all the 
requirement of the Act, there are good grounds for 
compelling the original (xustees to transfer it to other 
trustees, whether Dr. Lang be a deposed minister or 
not ; but the present bill is not shaped with that view 
or for that object. 

I next come to the alleged deposition of the reverend 
defendant, which constitutes the failure of the trust on 
which the plaintiff mainly rely — for, unquestionably, 
if he be not now a regularly ordained minister of 
the Church of Scotland (which he 
cannot be if he has b^en properly deposed) 
there is a complete failure of the trust the defendant is 
wrongfully discharginz clerical functions, and his 
nunistry is an end. The present plaintiffs as ^e 
synod, have at least an interest to this extent, that — 
wherever the legal estate may be, they have a right 
to sec that Divine service is performed there by an 
ordained minister of the Churcn of Scotland by vutue 
of the spiritual and ecclesiastical superintendence they 
possess as the Synod of Australia But the question 
arises is the deposition so complete as to entitle these 
plaintifiEs to regard the defendant a deposed minister ? 
That is the main question in dispute, and pendente liU, 
it is a settled rule that a receiver will not be 
appointed where the rights, as between the plaintiffs, 
are doubtful, if the defendant has obtained the leffal 
estat ' without fraud, and no case, of danger as to his 
security is alleged. In this case I confess it appears 
to me the question of rightful deposition is a difficult 
and doubtful one. Dr. Xan^ does not belong to the 
Synod, nor did he belong to it at the time of his depo- 
sition by the Synod here. *Tis true he had been a 
member, but long previous to* his alleged trial, which 
ended in his deposition by the local judicatory, he 
had ceased to be a member of it. Hy the articles of 
the Synod, which he signed, it was not obligatory on 
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im to continue to be a menibsr ot" It. 
The members oitly bo bound themselves as 
long as they were membets of it, and " only so long 
assented to submit themselves to its judgments and 
determination." He had ceased to be a member of it 
at the time of his alleged trial— at which it is not 
J alleged he offered any defence, or did any act to 
recognise the authority of the Synod to depose him.. 
Ifthe matter had rested there, I confess, before I had 
interfered at all, I should require to be satisfied by 
more information than I possess at present, that this 
body was a cpmi>etent judicatory to exercise 
1 80 high a function jw , J^at of depjxring 
a regularly ordained minister en the 
Churoh of Scotland and to declare his church vacant. 
The act of the Synod here, by requiring to have their 
decision fortified by the adoption of it by the Presby- 
tery of Irvine, indicates that the local S^od was not 
confideat it could of itself without mich a step make the 
deposition complete. But this further step is taken, 
and the Presbjrtery of Irvine, in Scotland, in Septem- 
ber, 1851~nine years after the local deposition !— de-' 
\ clare that they are fully satisfied of the truth of the 
; £ict8 dhargad against the defendant^ that ha had with«t 
drawn himself firbm all connection with the Churoh of 
Scotland, and.thoy foiknd and -declared that he was no 
longer a minister of the said Church, capable of re-j 
■ ceiving any presentation to a parochial charge 
Tvithin the same, and no longor quali" i 
fled to officiate in the Scots ChnrchJ 
Sydney, until he should repone. /Whyl 
so long an interval as nine years waa. permitted; 
to intervene between the first and second sentence, no ' 
explanation is given ; but it is a circumstance which, ' 
to<^ether wlch the other circumstance that he has now ' 
< officiated for upwards of thirty years as the aocejpted 
minister of his congregation, must have some weigl^ . 
when the Court is called upon to exercise the dia- , 
orotionary duty of appointing a receiver. Neverthe^ . 
less as the Presbytery of Irvine is the body by whom 
i he was ordained, ana that also which deposed him,^' 
I and, 88 a general rule, the authority which ordains i^^ 
also that which deposes, though the discipline ; 
of the Presbyterian Church may be an 
exceptional case, and without determining 
they have adjudicated rightly and duly, 
yet 88 they have assumed to do so, and I cannot, pm- 
I dente lite, at least, assume otherwise than that mnnia 
I ess8 rete aria by them, I think sufficient appears to call 
' for interference at least to such an extent as that, if 
it shall hereafter appear their aiyudication is rightful ' 
' an.rcomplete, and that the defendant is now really 
and truly a deposed minister of the Church of Scot- 
land, the moneys that may be received by him should 
be secured for the benefit of those who may b^ right- ^ 
fully entitled thereto. It is, impossible, however, to 
read the answer ,of the defendant in the pleadings 
• which. Were referred to, on the motion for receiver, 
without observing this question of deposition is one of , 
difficulty and of novelty, as it is to me one of first 
impression. On reference to the " form of process" 
by an act of the General Assembly of the Church 
' of Scotland, in the" case of charges against^ 
ministers of the Church of Scotland, there are, 
many alleged indispensable preliminaries and forms 
of procedure provided, which the defendant complains 
' were not observed in his instance. He does not deny 
' the confirmation of the sentence of the Sydney judi- 
catory, by that of Irvine. He says ha has not evldende 
but be does not deny knowledge of it, birt oron ad- 
mittin^ it, he does very earnestly deny tha^t it is a con- 
firmation valid or of any avail to affect his ttatut, 
Tn episcopal churches the painful duty of an act of. 
deoosittcm devolves on the bishop, who, 



4^'"^ 



r-vi*7.-T...— ."Br unmcionr reason, ISay ^Tepbso liinQ 
wilt, Accordirfg to the disalpUne of the PresbyterUiS 
Clmreh, It is a procedure surrounded with very formal; 
Bolenliiittes. Amongst pthen, as stated by the defend-' 
ant, the complaint must be signed by some person, a ' 
copy of the libel, and a list of the witnesses supplied-* ' 
and a formal citation mide either personally, or left 
at his dwelling ; and many other preliminaries ^inde- 
pendently of a rlght^to appeal to the General Assembly of 
the Church of Scotland) which are enumerated by him, 
and which are stated to have been all disregarded in 
this instance. As to the right of appeal fVom the juris- 
diction of the Presbytery, I find it laid down in a Dook, 
I believe of very high authority, "Erskine's Institutes" 
of the laws of Scotland, by Ivory, vol. i. p. iii., under 
the head of jurisdiction of proper churdi 
courts, presbyteries, synods, and assemblieil, 
" It is the business of presbyteries to 
inflict church censures, plant ministers in TBcant 
churches, and ordain them, translate them from one 
chorch to another, su8x>end them from the exercise of 
their office, and deprive them of the office itself; but 
an appeal lies from all sentences of presbyteries, first 
to the provinciaJ synod, and then to the general assem- 
bly." If it be asked why did not the defendant pro- 
ceed by appeal ? His answer is, that from all the indis- 
pensable preliminaries of trial being disregarded in his 
instance, and from his not having evidence up to the 
filing of his answer of this resolution by which he was 
deposed, he is not in a position to do so. ^ 

I find no course pointed out as to the mode of pro- 
ceeding in the deposition of a missionary minister of 
the Church of Scotland ; but if an analogy is to be 
taken from the mode of proceeding in zSe case of a 
minister after absence from his dwelling in Scotland 
for forty days, against whom what is called *' legal 
diligence" is to be executed, or -who is to be called in 
any legal proceeding, it would seem the charge or 
citation must be put at the Market Cross of Edinburgh, 
and pier and shore of Leith, which, if applied to a 
minister resident in a colony that it would take on an 
average 100 days to reach, is, as far as justice is con- 
cerned, as unsatisfactory and absurd a mode of dealing 
with him as oan well be imagined. 

Under all these cireumstances, then, I cawaot adopt 
the decision that his rightful deposition is a feet free 
from doubt, so as to warrant the appointment of a re-, 
ceiver on that ground ; or that upon any other it is a 
necessary, sound, and proper discretion on the part of 
the Court to appoint a receiver. 

In declining to do so, however, J, shall make such 
provision as appears to me reasonable and sufficient to 
guard against the defendant retaining any sums of 
money which he may receive, if hereafter it. shall 
appear that in point of fact and, inlaw, ho was a de- 
posed minister at the time he received them, and dis- 
entitled to such receipts, by obliging himu in sueh an 
event, .to ^Ve security to refund them. As to^tha* 
elders and other officers into whoso hands pew rents 
and other rents are actually paid, that is a matter of 
discipline and arrangement according to tl^e usages of 
the Church, The trustees are the x>artiea who can 
only be legally recognised as the parties nB^K>n- 
sibie and liable. With the appropriation of 
pew or other seats^ however, I will not further mter- 
fere, beyond requirmg on account of receipts and ex- 
penditure to be kept esxept as to the pc»ti6n wbioh 
the defendant may receive — and even with respect to 
that I do not propose further to .interfere than to re- 
quire security that it be refunded on its being here- 
after established that, not being a minister of the 
Church of Scotland, it was a breach of trust on thot 
part of the defendants to allow them to receive it, and 
that therefore it should be available for those who 
may hereafter establish a right to receive it. I do not 
enter upon the wide field of discussion presented by th^ 
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and that the circumstances furnish an analogy to 
similar cases in Scotland, -where the minister retained 
his church, and that the minister is not^ supported bjj 
salary from the State but by voluntary contribntions, 

: As to these free contributions, I make no order respect- 
Ingtham. The trustees tinder the Scotch Church 

'Temporalities Act are only empowered to collect p^w-^ 
rents, assessed rates, and monies due on-aocount of the 
church. ^The Act gives no right to interfere with 
voluntary contributions^ and as the trustees are 
only the creatnres of the Act, they are restricted to 
receive only ascertained rents and assessed rates. The 
direction wich I then give is, — It is ordered that the 
defendants, (inserting here their names), do continue to 
receive the rents, rates, and^ profits of the Scotch 
Church and buildings comprised in the grant of 10th 
November, 1826, except the part on which the houses 
stand, purchased from Sir J, Jamison, by the defen- 
dant Lang, if there has been any encroachment on the 
church land. And it it is ordered that they do 
keep an * account of the receipts and 
expenditure thereof ; and it is farther ordered, the said 
trustees shall not pay any money out of the slid rents 
and profits to the defendant Lang, for or on account of 
his exercising the duties and functions of a minister of 
the said church, unless the said Lang shall have first 
given security to the satisfaction of the Master in 
Equity to refund the same when and if he shall be or- 
dered so to do by tlus Court. 

Before the Chief Justice and a jury of three.f 

0HAJCBBB8 T. OAB8BD. 

This was an action for malicious prosecution, the 
trial of which had been ooBamenocd on Wednesday. 
Flea, not guilty. 

The Attorney-General and Mr. Holxoyd appeared 
for the plainti^ and Mr. Martin and Mr. Windeyer for 
the defendant. 

The plaintiff in this case was a bnilder, who had 
formerly been in the employment of the defendant as a 
superintendent. The defendant, also a builder, car- 
ried on an extensive business, and plaintiff had charge 
not only, to a eertain extent, of the works but ik the 
stores. According to the evidence of Garsed himself, 
there were as many as 82 houses building at once, and 
the premises at the Glebe, which were the centre of 
Garsed's business operations, had at all times upon 
them a very large qnantitv of stores. There was also 
a quarry there, uom which the defendant's buildings 
were supplied. The plaintiff wai managing man ; he 
superintended the whole— the receipt and issue of 
materials, the payment of eurreut -work accounts, 
&e. Plaintiff luia the employment and dismissal 
of all the men subject only to the direc- 
tory control of Ifr. Garsed. For all these 
services ' he received a salary of but three potmds 
a week, and out of this sum he paid or allowea 278. a 
week to Garsed for rent of a house. After Chambers 
left the service of Garsed, in December last, the latter 
commenced a prosecution against the former for steal- 
ing certain window sashes. Chambers was committed 
for trial at the Quarter Sessions, and was there tried in 
due course, but the jury did not agree and were dis- 
char^d. It appeared that there was but one Juror for 
conviction and eleven for acquittal. Chambers entered 
into recognisances to appear next day and answer to 
any information which the Crown Prosecutor might 
prefer against him. He was on his way to the Court 
on that day, the 25th of February, when he was ar- 
rested on a warrant issued at the instance of Garsed. 
It was the prosecution initiated by the issue 
of this warrant which was declared upon as malicious. 
Garsed laid an information against Chambers, before 
Mr, Forbes, the Police Magistrate, for stealing build- 
ing materials, in order to be used at certain works 
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account, while in Garsed'e employ merit. He appIIeH I 
for a warrant, and when Bfr. Forben pointed out to L 
him that it might be better to haye a summons only, 
he pressed for a warrant, upon the ground that Cham- 
i>era was insolvent, and there was reason to belieTe he 
was aboat to abscond, consequently that the ends of 
ustice might be defeated, unless Chambers was 
urrested at once. A warrant was tiierefore issued, and 
[chambers, having been arrested, as already mentioned, 
^M subsequently held to bail. The hearing was post- 
)oned from time to time, but when it snbseqnently 
iame on Chambers was discharged, without being 
called upon for his defence. The fact of Qarsed havine 
nsisted upon a warrant when a summons would 
lave sufficed was relied upon as evidenoe of malice, 
)ut there was some evidence (although confuaed) of 
Parsed having been told by a detective officer 
hat it was expected Chambers would leave by the 
Melbourne steamer that afternoon. It was clear that 
here was no foundation for this statement, but it was 
elied upon as affording, whether true or false, a justi- 
Ication of Garsed's statement to the Police Magis- 
rate. The other evidence adduced as to malice went 
show that Garsed had repeatedly, in various terms, 
nd to various persons, expressed a determination to 
>ress against Chambers the charge of stealing mate- 
ials. Also, that he had endeavoured to buy up, at , 
ighty or ninety per cent., a debt upon which a creditor < 
f Chambers —having issned an execution which was ; 
nsatiBfiei— had obtained a rule nisi for compulsory j 
equestratien. The answer of Garsed to this 
ras, first, that tho only determination which he 
ad entertained and expressed, or meant to express, 
ras one to press to a conclusion the investigation of 
harges which he believed to be true. 2nd. He desired 
3 buy up the debt, because if Chambers went into the 
usolvent Court he could be examined viva voce as to 
11 his dealings. On the other hand, it was contended 
liat this latter step must have been contemj^lated with 
tie view of making the Insolvent Law an instrument 
f oppressing Chambers. The argument on the part 
f the plaintiff's ceunsel was, that the fact of Chambers 
aving set up in business for himself as a builder, had 
reated a feeling of jealousy on Garsed's nart. There 
ras evidence that Garsed had advised Chambers 
gainst setting up in this kind of busi- 
ess, and had offered to supply funds 
y establish the latter in a store. But 
Jliambers, knowing nothing of storekeeping, declined 
he offer. His business, while he thus carried it on 
pon his own account, brought him in about £300 per 
nnum clear, but since these charges had been preferred 
gainst him his business had, he declared, wholly left 
im. In fact, it was made a ground for special dam- 
ge that Chambers had been absolutely ruined by 
tiese prosscutions. The main pomt in contest, how- 
ver, m this case, was whether or not the defendant 
Ad " reasonable and probable cause" for prcfetring 
hese charges. The charge of stealing sashes was pre- 
erred against Chambers upon information given by 
•ne Cullj._ who declared that he^ ^d 
>moved ft number "of thefh from the 
remises of Garsed to those of ChambetWy 
y the order of the latter. But the first information 
pon this point had been given by one Cotter, also in 
harsed's employment, and when first spoken to upon 
le subject Cull not only denied all knowledge of the 
ishes, but called God to witness the truth of this 
tatement. It was subsequently, and when ques- 
ioned by the two detectives who accompanied Gaised^ 
tiat Cull made the eharge on wh^ch Chambers was 
pprehended. It appealed, however, that there had 
*een a disagreement oetween Cull and Chambers, in 
onsequ^nce of some arrangement, or alleged arrange- 
lent, as to the building of a house for the former^ and 
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(written by (^t7er) iX t^^^^ 

^ing of Call's We 4Sf ^LT^^ *^^ ^^W- .. -., 

Garsed should be inLmS of CeriaT W ^^^' ^/ 

taken away at the order of OhanShe^ V ti^^ ^^^ / 

examined as a witness for f^.^l?"* , P^^ 'W not 
shown that he waiTattend^^^^^ i' ^ 

, howeyer, and wa? e«'S*"aT con^Hfrabl? l^'??' • 

'adhering to his former storv a« tnl?- v ".'^^fi^*^ 
Chambers having appfopS 'p^^^t^^^^^^ 
On cross-examination he admittPil^o*!. ^arsed's. 
. of this while Chambew WM ii tTf^^^^ "^"^ •^"^ 

Garsed, but had not told ^ ft tt?!i ^^^^T"'®^* <>' 
. be had told Garl^^^^^^^^^ 

ing letter already alluded to. It was aLm^ ♦ w 

these statements, taking S^*"'^"^ ^* 

7^^^^/,^ ^ere so improbable upon ilie 

faceofthemasthatitwas impossible forTaSsed. a 

iXr'a^'"!f"ii*° "»^^ *^«"^ as worthyTiStiS 
belief. Garsed, howerer, declared that he did beM-™ 

(these statements after examination ;lJrtiouiAatW 

ftot indined to do so. He had missed a 3 d^^f 

property from time to time, bnt had neve^su^ti' 

jOhMnbers. His opmion of Chambew. he saiTwto 

t'^^\n''^h^ "^^^ """^ *^^' Cotfer had bJSSLS 
him (Garsed)^ of chSS^; 

:!^^ni S^^ * "J^^*" ^? relied upoii as affording so 

mnch conarmation as to constitote "reasonable and 

probable cause" was, that he had then asea> 

jtamed for the first time. that Ohambew, 

while m hu employment, had carried on yarioiig 

works on his own account. Ohambew admitted 

this. He admitted also that he had never told Garsed 

I of the fact ; but he declared that he had carried on 

I this busmess openly, and that there was nothing what- 

: ever to prevent Garsed from knoiiinflr of it if he had 

I made any inquiry. A man named Wiley swore to the 

removal of a quantity of room paper from the store at 

Chambers' order, as well as to other acts of 

•criminality of a like nature. The statements of 

this witness were declared by QiamberB to 

be wholly false from beginning to end, 

Garsed went with the policeman to the various works 

which Chambers had carried on, but could identify 

fione of his property. As to the particular mateiiau 

for stealing which the charge forming the subieet- 

matter of this action was preferred, it WM 

clear that Chambers had purchased them. These pur* 

•chases were proved, and the stone at present in the 

bnilding alluded te (at the back of St. Benedict's 

Church, Parramatta- street) had been examined and 

identified by the person from whose quarry it had 

oome« These proofs were directly cdhflicting with the 

'statements by Cotter as to the materials in question. 

It was indeed admitted by defendant's counsel ihaX 

the proofs against Chambers were insufficient, and that 

rhis innocence might be assumed, but the causes already * 

stated as forming the bases of Garsed's proceeding m 

the issue of this warrant were, it was urged, quite % 

^sufficient justification ao far as he was concerned. 

The trial having occupied two days, and the evi- 
dence havhag been very lengthy, there were of course 
knany collateral facts and ar^^uments of a lesser impor* 
tance, which are not here given. 
I His Honor told the jury that the policy of the law 
Iwasto encourage all prosecutions acted upon hcna 
fide, A man who had been prosecuted by anothcor 
•would not, however innocent, have any cause of action 
against the prosecutor, unless the latter had acted 
both maliciously and without reasonable and probaUe 
cause. The two things muat concur. No matter how 
f strongly a man might have been actuated by malice in 
inaHtiitincr tk criminal nroaecution affainst annthM*. 
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the prasecator had, U the same time, reasonable cause 

to think him guilty. But if a Jury found thai there 

was an absence of reasonable and probable cauact thej ^ 

might presume the existence of mtlice eren without * r 7 xV^f^ 

direct proof of it Theabsence of reasonableand probable ^y^ 

cAuae, although it did not prove malice, waa CTidmoe 

to go to a Jury of its exiatence. Malice might be im- 
plied, also, where the proceedings of a prosecutor had 

been strongljr characterised by a want of feeling, or bj 

a Tidous disreffard of consequencei. In thia caesL 

howeyer, the evidence which had been adduced liad 

plainly for its object the proof of malice in the ordi* 
I nary sense of the term. The question of reasonable 

and probable case was in this ease or^ of mixed law md 
L facts. Upon the former, it was his duty to 
[ direct them ; and his direction, which might be im* 
I portant as applicable to other esses of a similar nature^ 
I was this:— If Gktrsed, on reasonable grounds, and after 

due enquiry, belieyed Ootter*s account to be true, the 

former had, in his Honor's opinion, reasonable end 
, probable cause for preferring this charge. Mere 

belief would not suffice. The liberty of the subjeet 
; must be protected against the results of rash and hasty 
j eondunoQs, made upon insufficient or unreasonable 
! statements. The information must not only hare been 
I belieTed, but it must haye been in itself of such « 
I character as the defendant, with the means of know-' 

ledge and inquiry which he then possessed, could 

reasonably place reliance upon. There was no reason 

whateyer for s^ipposine that the plaintiff was 

really guilty of this charge, and the Jury would 

doubtless concur with himself (the Chief Justiee} in 

assuming his innocence ; but this innocence, as had 

been said at the outset, would give the plaintiff no 

right to a yerdict unless the defendant had acted both 

maliciously and without such reasonable cause as had 

just been defined. 

The jury after haying retired for about half an houTi 

found a yerdict for the defendant. 

The trial ef this cause attracted a 'gr^at deal of at- 
tention, and the Court was crowded nearly all the 

time of its duration, and particularly towards its 

close. --.=-«» — & ^ . . _ - . ^ — 

Jr ^ BKWEIl V. 8EWELL. \ ~ "*" 

f . Case of Interpleader, in Chambers. " \ , 

^ "After a'^CtTefal consideration of this case, 1 am of opi- 
i nioh that, without proof of actual fcaud, the asai^ment 
'by the defendant to the claimant cannot be defeated ; 
\ and, on the evidence, I see no such proof. On the con- 
trary, I think that the advance was made hondftdet and 
•as an act of kindness; and the assignment, althoagb, i 

perhaps, never meant to be acted on, a perfectly honest • 

and legitimate transaction. I will allow the plaintiff to i 

examine the claimant himself on oath, if desired ; but, 

as the case now stands, I shall feel bound to direct the 

Sheriff to withdraw. . . 

I confess that my impressdon of the authorities— 

F r >P«iijft . w . gi»rt^f n,Jf \^flr >av iny been disUncUj^vw^ ia,.V<- 

— ivAixsaj .f^ioonos HoafiHO xsxhhm ^.->^*-*'*'^'^j .L^ 

•s^neay P0» SJWuoHony ^sauaOflH QNV OiXVHO - 

'udAiJI uoi88dS!jo4 puv 1U0 pd^uiof 

eq Xsm smjvj qove }o teuspanoq eq^ }«q9 japio'd* 

's98«qoind aAi^oadsaj iiaqi e)d{daio9 o) peisani^M . "i 

iqMdq oate^t'isa siqi'uo 8uu«j io SHaSYBOUaCJ 

•xNiod ONissiH 'axvisa aiVAUawiias i 

'aOIXONE j 

UiB 'NOiaoe aavAiaa •■»« o* wpnoii 

•d« no penn^qo eq oi B4tfn.>;)aej *B)0dJ)S Y^I'^H ^^ 
WW *1®^0H *""V .w»i»1^M0 •s.uo^aoa xe pejiinba^ 

sjndax upsjiao— 'SHaHXO aiCv suaOTina 
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SUPREMB COURT. -Wbunesdat, 
Sittings in Banco. 
Befobe tlie Chief Justice and Mr. Justice Dickinson. 

▲BMATBONO T. PABKIN60N. 

This was a demurrer to defendant's plea of justifica- 
tion in an action for libel. The libel declared upon 
was contained in certain letters from the defendant to 
the Postmaster-General, whereby the plaintiff, who 
was a country postmaster, was accused— first, of 
charging more than the authorised amount 
of postage; second, of keepini; back from a 
nerson named Gale, a letter addressed to one 
Ebden, although Gale was, as the plaintifi* 
knew, authorised to receive the same ; such rc^al to 
dellTer the Utter being made upon the -ground tihat it 
contained a bank bill, and that Bbden was indebted to 
the plaintiff. The defendant, besides pleading the' 
general issue, had filed a plea of justification setting 
out with an ByermeDt of the truth of the statements 
made in the letters said to be libellous, and concluding 
with an averment that the defendant ** felt bound for 
the sake of justice and the public to draw the Post- 
master-C^eneral's nUention to the safety of 
the said Post Office, and that it 
I was for the public benefit that the said matter should 
be pubMshea." The letter to the Postmaster-General 
which had been declared upon, ^ted that the letters 
on which extra postnge had been demanded were re- 
I spectively chari^ed 6d., 4d.| and 2dM and ft was averred 
I in the declaration, by an innendo, that these state- 
- ments conveyed an insinuation that the charges named 
I were extortionate. The defendant's plea, however, 
did not aver that these charges were extortionate, nor 
did it state that they were made before the transmis- 
sicm of the letter declared upon as libellous. Also, as to 
the letter containing thebank bill, therewasno averment 
ehher of its having been demanded by Gale, or of its 
being the du^y of plaintiff to deliver it to Gale without 

• such demand ; or that Gale was ever at the Post Office 
^ after the letter in question had arrived there and 

• awaited delivery. The demurrer to the plea was based 
upon these omissions, as also upon the ground that it 

i contained no statement of fact or reasons shewing why ^ 
it was for the public benefit that a letter containing 
these charges should be written. 
The Attorney- General appeared in support of the de> 

I morrer, snd Mr. Faucett in support of the plea. 

! The Court held that the plea wis bad in several 

I respects. The declaration would bi irood even if the 
inuendo was struck out. It wss not disputed that the 
plea would be bad unless it oould be collected from 
the whole of it that the facta which were set out as 
amounting to a justification occurred before the publi- 
cation of the libel (i. e., before the transmission of the 
letter to the Postmaster-General). Now in the opinion 
of their Honors this oould not be collected. It was 
quite consistent with the terms of this plea that there 
were no snoh occurrences before the pubUcation* but 
that they had taken place subsequently. Xo ea; pott 
facto occurrences, however, eould be miade 
matter of ju%tiflcatioa for the publication 
of a^ibel. As to the specific charge of 6d., 4d., and 
2d., there were no averments that these charges had 
been made by the plaintiff himself, or with his know- 

%-(>wif •flaia KHOr '^ 0* «)|;ffou(W» no 'naes s^ 

f^^ofivf^void* po« ffu«ia eq^ *9oeJ9«-aiJfnb9«|f 'sc 

X{%ioj^ m 86noq inp-^sjg « joj ^[Ibm^ ^aemssvc 

<e;8«a|vJ0[ <iion«A«oxa -toj poiiAai wn 6HS[(1tiaji 

— '9woeywgrHoa.8 guv BwojiVA voxg 

f(P^o{rx "trees eq Anm suoi^vogioeda pav sa«id 
<noe!(ii{ai« 'OHITIIH P«« CTIOOOJO wo^Boeq^a 
isqtneAe)i]: 'A VaSHnHOi ^ da pCAieoei eq upa «wtid 
•jvqO iveu *ieej)«-9oaej«iQ a| ^esnoq-IfraineAp tivio 
-^mn « JO uonewe eqi joi (arnr it irax— tavfairrrTT n it • 
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T, TBinrs. ^ 
^ Alfred Sifcphen, C.J., delivered the judgment of 

ie Court in t^is case, as follows : 

This is UK action of trover, by the consignee of 
sandrj large shipments of goods, from Liverpool to 
Sydney, against the master of the vessel, under several 
bills of lading signed by him — ^brought to try the rii^ht 
of the shipowner, under the circumstances hereinafter 
mentioned, to detain tho<«e goods in the port of 
delivery, for the unpaid freight thereon. In all the 
bills of lading, however, although in some other 
respects varying, there was a memorandum (stamped 
on the instmment) that the freight was payable in 
Liverpoo], to a person named, one month after the 
sailing of the vessel, wheUier then lost or not. On 
the effect of this memorandum, and on the qaestion 
of the admissibility of evidence of usage, and 
the effect of usage on the assumed right of lien, 
the case wholly depends. It was alleged, that bills 
for the (so-called) freight were given by the shipper, 
.n Liverpool, in pursuance of the memorandam : — 
bat, if given, those bills were dishonored at maturity, 
and before arrival of the vessel in this colony. It was 
admitted, that the freight remained unpaid, and that 
the shipper waa in fact insolvent. 

The defendant insisted, therefore, that the right of 
lien for the freight, if it ever had been suspended, 
retired by such dishonor and non-payment. The 
plaintiff maintained, on the contrary, that np ri^ht of 
Tien for freight exists, (especially ag\ainst a consignee, 
who takes under the bill of lading,) in a case of this 
kind :— at any rale not by the common law, or the 
general mercantile usage of the realm.- But 
then, the defendant alleged that there was 
at all events a custom, existing and generally known 
in Liverpool, and for that reason binding on shippers 
in that port, and all claiming under them, that the 
Hght of lien continued ;— notwithstanding the giving 
of bills in the first instance, under a memorandmn 
framed as in this case. The plaintiff, denying the 
cnstom, contended that, if existing, it was invalid ; 
that it was bad in law, as unreasonable; and that.;^ 
such custom could, in any event, bind a consignee in 
this port ignorant of it. 

For the reasons assigned by u^, in a judgment to 
which it will suffice now to refer, we in December, 
1854, granted a commission for the examination of 
witnesses in Liverpool, as to the usage stated* We, 
in the same Term, held, in a case of Kirohner y. How, 
where the quiestion as to the shipowner's right of lien, 
(irrespective of custom,) was the aame, that— where, at. 
ill events, the bills of lading made the sd called freight 
pa^ble by the shipper ^no right of detention as for 
freight existed. 

The commission being^ietumed, with a considerable 
body of evidence taken under it» showing (though 
certainly not in the most conclusive manner, so as 
absolutely to exclude all questions,) that • custom, 
substantially to the effect asserted, did exist in Liver- 
pool, the cause came on for trial before me in Auffoat 
last. The plaintiff's counsel, on the grounds taken 
by him when opposing the issue of the commission, 
objected to the reception of the evidence ;- and on the 
same grounds, in his address to the Jury, endeavoured 
to induce them to give no effect to it. &e contended, 
that the unreasonableness of a custom might be con- 
sidered b? them, at all events as a ground 
for disbelieving the evidence of its existence, 
in point of ftct. In my ohsrge to the Jury, I assented 
to this latt«r position ; but told them, that in the 
opinion of the Court the existence of the usage, if 
protned, .would suatain. the defence in point of law. 
Several witnesses, merchants of standing and charac- 
ter, were called for the plaintiff^ who said that they 
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ed,^' cases of this kind. None of them, how- 
ever, happened to be acquainted with, the usHge or 
understanding of merchant8> in the port of LiYerpool. 
The Jury by a majority of three^fourtha, returned 
eventually a verdict for the plaintiff. The damaifes 
were (by consent) nominal only ; the goods having 
been, in fact, long ago given up on an indemnity. 

In tiie whole, there were seven bills of lading. In- 
each of them, the goods are deliverable to the ocder of 
the shipper, or his assigns, he or they paying freight for 
them. But, in one instance, the word **^here" is intro- 
duced after the word freight. In another, the words 
** payable by the shippers" are inserted, after that word 
In another the word " there" is used (instead of A^tf) 
after the said word freight. The stamped memorandum 
is alike on all. "Freight payable in Liverpool, to 
JEnetM^ Maodonell, one month after sailing ; ship lost 
or not lost." It did not appear what connexion there 
was, if any, .between the shipper and the plaintifi^ be- 
yond that of consignor and consignee : — whether the 
former was principal, or agent, in the tiaosaction ; or 
who in fact was the principal, or that the plaintiff was 
a consignee for value, or a^ an agent only. 

The verdict having been set aside, a second trial of 
the cause took place "before Mr. Justice Dickinson ;. 
when the Jury found a verdict for the defendant— thus 
stotainin^ the lien. The evidence, on the question of 
usage, varied very slightly from that given on the first 
trial. In other respects, the evidence was the same. 
A New Trial is now asked for, on behalf of the plain- 
tiff ; on substantially the same grounds, as those 
which were formerly urged for him. It is intolerable,— 
— his coiusel mamtam, — that a consignee sluJl be 
botmd by a custom, of which he is necessarily igno- 
rant ; and into the existence of which he has not fair 
.meajo^ of inqtiiring. The inconveniences and evil re- 
sults, moreover, of - such a state of things as the 
decision will (it is said) induce, are much insisted on ; 
the risks Incurred in advancing money on the security 
bf a bill of lading ; and the injustice of compelling 
Ian indorsee, or an equally innocent consignee, to pay 
{freight which he may naturally conclude, from the 
I terms of the instrument, has been paid already. The 
'objection, Uiat the contract itself (the memorandum 
being eonfessedly embodied in it) excluded the incident 
,of lien, aild that evidence of usage, operated to vary that 
contract, was strongly urged. The case of Brown v. 
Byrne, 18 Jurist 701, it was said, on which our deter- 
mination to gfant the commission mainly proceeded, 
had beoi materially hnpaired by Cutbert r. Gumming, 
24 L. Jour. Exch. 198. It was argued, moreover, that 
the usage which prevailed in the port of 
,deUvery, if evidence of usage was admis- 
sible at all, afforded the proper test 
and guide. Lastly, it was sttbmitted that the evi- 
I dence given at Liverpool, as to Uie usage there, failed to 
I establish that usage. The evidence on such a point, 
it was siaid, should fin the language of L. C. J. Tin- 
dal, in Lewis v. Marshall,) be clear, cogent, and ir- 
resistible. 

At all events, it was said« the plidntiff is entitled to 
a verdict, in respect of those particular goods on 
which the freight is, by the bill of lading, expressed to 
be payable by the shipper. 

In addition to the one already mentioned, the fol- 
lowing oases were cited. Spartalii v. Benecke, 19 L. 
Jour. C. F. 294 ; Bottotniey v. Forbes, 5 B. N. C. 
121 ; Howard v. Tucker, 1 B. and Ad. 712; 8ttlth t. 
JefBryes, 15 M. and W. 061 ; Jones v. Tarleton, J. M. 
and W. 675 ; Lewis t. Marshall, 7 M. and G. 74« ; 
and three cases in the 25th vol. of L. Jour :— 0. P. 
23i; L. B. 813 ; and Exch. 283. The case of Jones 
V. Tarleton, however, seems to have no application to 
the present 
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Kirchner T. How, and ia the present action, on'Oie , 
oocMion of our granting the commiai^n to examine 
witneMes in laverpool, we decline to grant a New 
Trial. It ia unnecessary, w^>diink, tO recapitnlete in 
thia place the reaaona which we then gave,— fiiat, for 
the opinion that, ixrespectiTe of any question of usage, 
no lien for freight exists in eases of this kind ; bat, 
secondly, that a costom or usage in fkrour of sueh a 
Lien, ^-g lifting in the port of shipment, where the con- 
tract was made, will (the stipulated freight, or snm so 
called, not being paid,) confer the right of lien« — 
because those reasons were at the time lully reported ; 
and, should this case be referred to the Judicial Com- 
mittee on Appeal, can be readily transmitted to that 
tribunal with tha present Judgment We 
do not think, that the endenoe to establish 
the usage was ei^er as cogent, or on aU points as 
clear, as might nii^been desired. If believed, how- 
ever, it was in our opinion sufl^cient. So far as the 
testimony in liverpool went, it was all one way ; and 
if there was any which impeached it, the Jury had 
Ihe >vbo1e l^ore them— fully and ably commented on. 

Neither on the ground, therefore, of the inadmissibaity 
of the«eTidence, nor^f iU insufficiency *or incofnplete- 
ness, nor on the ground of the ineffipacy of the usage 
at LtterpoDl, if proved, to sustain the defence^ do we 
lee aiiy ressoafor diabelieving the verdict. t 

There is some difficulty, apparently,* with respect to ; 
the goods included i)k iliat particular bill of Ittding, . 
which mentions the freight aa being payable bythe 
^hippert. The exact words there are—" unto order or 
ko^ ass ign si A0 or they paying freight' fst the said* 
Ifoods, at the rate of as per margin, pay 
9bl6 hy shippers, " Then fottowa the 

printed memorandum, of which the tenor 
hhM been already, given. ^ Inking at the whole 
)f these words, the mdwing appears to us to be, that 
the shipper is the party looked to, in the first instance, 
}o pay t» Liverpool :-^9XLd we think that resort 
to |he wnsignee, fn case of default, fe,, 
lot thereby necessarily excluded. Ia each 
UIS6, the money was to be paid in Liverpool ; ', 
&nd therefore, presumably, *in the first instanoe- 
t>y the shipper. It follows, that the evidenoe 
)f usage was equally admissible, to affect the goodie 
sow iu question, as those included in the other bills of 
ading. The evidence may not have been, and it 
sertoinlywas not, as distinctly spplied for bills ol 
ading in the one form, as in the other ; — ^but there 
wta still evidence applicable to all the bills. 

In one of them, indeed, the word '* there" beins 
iitroduced into the body of the instrument, the freigh! 
«rould seem to be payable only in Sydney ; and, ii 
10, presumably by the consignee. But th^ 
memorandum, making the freight (in terms) pay^ 
ible in Liverpool, is equally stamped on that particular 
)ill. There seems to be no substantial ground, there 
fore, for distinguiahing between the two cases. What< 
sver difference may exist however, if any, wotlld ap- 
sear rather to be in ftivonr of the defendant ; and, con 
lequentl^, of the verdict which the plaintiff desires u 
;o set aside. .* ,_^ 
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SUPREME COUHT.— Monday.' V^ 
BiTTiKOs IN Banco. -'HT^ 

Bbfobb the Chief Justice and Mr. Justice I)ic)tiiaoii.. 

COOPEB T. DUKA&ESa. 

ThiB was amotion, upon notice, to set aside judg- 
ment and execution in an action of ejectment on the 
ground that the defendant was not in possession. 

Mr. Darrall, Q.C., and Mr. Isaacs apx>eared in sup- 
port of the motion ; the Attorney- General against it. 

_The same motion was made before a Judge in 
chambers, and he had refused to make any order, dis- 
missing the application with costs. 

The same appEcation was now made to the full 
Court, but not by way of appeal from the decision of 
the Judge in chambers. An objection was taken, but 
the Court could not, imder the present form of appli- 
cation, reriew a Judge's order, as the application 
might in the first instance have been made either to 
the Court or a Judge in chambers, and as the appli- 
cant had elected to go before a Judge it was now 
re- abjudication, and the application ought to have 
been made by way of appeal from the Judge's de- 
cision. 

In answer to this objection it was argued 
that the Judge in ,chanibers had made 
no order, and therefore ^ the Court would 
not be reyersing or interfering with any decision ; to 
this it was replied that the refusal to make any decision 
was itself a decision which the granting of the pre- 
sent application would set aside. On the authoriiy of 
I Faterson t.- Datis, 6 0. B. 23i, and Smith y. Oolds- 
worthy, 2 Q. B., and 6 Jur., overruled the objection. 
It appeared that the plaintiff had recovered judgment 
and execution against the defendant in an action of 
ejeetment. The- present motion was on behalf one 
M^Laughlan, who claimed that he ought to hiave been 
imade a defendant, as he wasin possession and had not 
been served with notice, and#he defendant was not in 
possession. Numerous affidavits were used on both 
Bides to prove the point as to possession. 

Their Honors held that, as the evidence' was con- 
flicting, th^ safer course would he to allow the appli- 
cation. I 

HALL v. 01B80N. I 

This was a demurrer to the defendant's plea in an 
action for trespass. 

Mr. Fancett appeared in support of the demurrev, 
' Mr. Blake against it. 

The plaintiff declared upon certain trespasses upon 
lands of the Crown, adjoiniiag his own purchased 
laiids, by reason of which purchased lands he averred 
' that he had aright to pasture his stock free of charge 
on the said vacant Crown land adjoining his own, pro- 
vided he did uot erect buildings on or cultiyaie the 
said land. 

The defendant pleaded that the plaintiff had not 
\ a right to pasture his stock free of charge 
on certain vacant Crown lands immedi- 
■ ately contiguoxv' to the plaintiff's purchased land. 
Demurrer, that the plea raised an .inference of law, 
and, therefore, raised an issue of law on a question of 
law that should be decided by the Court. 

The main point here was, whether the Coart would 
take judicial notice of the Order in Council relating to 
, the waste lands of the Crown. 

Their Honors were of opinion that the plea was bad, 
and that the Ordeis in Council, as they affected all 
classes, should b') taken judioial cogni^iance of by the 
Court, but their Honors said they wished to hear an 
argument on the point whether tkey were aulhorised 
by statutes. ' 
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Bfr. Faacett mpportpd the d- 
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TKe pluntiff'i decUmti'in av^rr^xl that. h*Ting been 
ft parohaui of Ctnsn I nds he hid occupied in right 
of >uch piuohue and fir pni ori) parpoupa the luid* 
coDtiguona to thane which he h id Diirt:hwed, nnd that 
DDon IhaUnd lhu> oc<'upi ddefeEid.iiil h<l Ireipaased. 
The defendant's pi a denii'H <he rijiii. TMs right ww 
baaed, a* was averred in the declm- 
tinn, upna a rc^uU'i'Ti made by 
the OoTemor-Qenernl, under a di cgTpd power f^om 
the Quefn m Coun>*il, auuh del KV.ioii *>ciii^ nndet Mia 
Land Act. The riKht of th- Qi • -n in Council W » 
■ delegitioB of 'hi- powers oo'lftfri-ril ujjpn her by IhU 
■talate was, by the terms of h» siat lo iueif, limited 
to ft delegation of tu 'h punM' a wrpnot therein 
ilireoted to be exerriaod by h-r Maie>tv " by and with 
' the advice of the PriTj Council." Phe quenHon vat, 
whether there hud heen a di'l' gs'ion lo he O 'Vemor- 
Oeneral, nodpr thi- nmhoritT of ihn -t ante, of a tight 
to make a retnlHtinn of rhis natare, wliuieoT the Court 
mtlW take jndicial noiice. 

Their HoKaaa inaumed ibe pba. The Qaeeit 
haying already the paw r of dpW'.ini; to thi; Goiel- 
■ not ft right to gT-«nt I'tW in lep, it w >» prob^tBo thftt 
the ip-eetcr power woulrt be fniinil to imhcig tlie l(Ba«r, 
and that she muil have ihe riithi, although i!.ri»ed 
from aome other lourc" thin the aiaut- now in'qnea- 
' tion, oT delegating the pnw^r e.^erciaed by tlw 
OoTemor- General in thii ins t<nc% Bv the aiatnts, 
ho waver, thia power waa not conlVrri-d. and fur tlia 

Earpose) of the present qnemion the Court mUBtconfiuft 
a attentton to the power derii-ed frim this annrw. 
Conaeqtiently the rijt'it <-f. the Oovrnor-Qemral to 
make thia regntation. a <d 'he pi 'in'ill'K title under it, 
were malten of which the Coii,'t co'iH pot taka 
Judicial oog'.i^ance. 1'hii riKht wkh p-obabTf t^ved 
from tbeGovrriiorO-'n r»r« comoiin ion, or in aomB 
I other way J bu? it" a lurce was one of -i hiih the Court 
I wa Id not take noiire, and which must thciefore be 
mated in the form nrsr-pUcH'inn. 
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BTBim AlfD AHOTHVB. T. WILLIAMS, BXBOtntOR, fto. 

Thb opinioiM of the Jadges in this ease not hdng 
ttnanimqus. Sir Alfred Stephen, 0»J., deliTered the 
following as the Judgment of himself and Mr. Jostioe 
Theny. 

The qnestiopa in this ease uriae on a demnrrer to the 
aeeond count of 'he D^dtration. T^at <*otmt states, 
that in the life time of John Jotaj^nsif the T#«tator, one 
Hardy was deslrons of obtaining a Steam En^ne and 
Maehinery fbr a VIour Mill ; but was unjtble to pay for 
the ssme out of his own funds, or obtain it on hU own 
oredit :— and that the Testator, knowing the premises, 
in order to enable Hardy to obtain such S^eam Eogine, 
gave to the said Hardy, for the purpose of bein^giTen 
ta the Plaintiifi, an Instrument in writiifg in the word^ 
following. , " I will furnish Mr. Hardy with funds 
for the purchase of a Steam Bngine and 
Machinery for a Flour Mill, on his 
suitjnff himsplf with the kam^i 4ind notifying the pur- 
chase to m*», Yfiss, 29 January, 18.54 John Jobbins." 
And the plaintiiEi aver, that the said Hardy f^aFe the 
said Instrument to the plainti£E<i ; who thereupon and 
upmi the basis. thereof, and for no other reason, agreed 
with Hardy that they would obtain for him a Steam 
Engine, and Machinery, of a deriisiption then specified, 
and would pay all necessary expenses for the same ;— 
nil which premises were then notified to the 
Testator. 

The count proceeds to alWe, that thereupon the 
nlaiuHfi obtained the Steam Bngine and Machinery 
for a Floor Mill, so agreed upon and specified, and ex- - 
pended in so doing a large sum, to wir, Three thousand 
Pounds. And the plaintiffi aver that they haye per> 
formed all the conditions precedent, to be by tbem 
performed, and that all things haya happened to en- 
title them to be paid the said smn expended ; but 
ncTertheless that neither the sai^ nardy, nor Jobbins, 
nor the De'endanta as Executors, have paid the same 
or any part thereof. 

To this oount the defendant demurred; assigning 
the following reasons : ->that it shews no cause of 
action ; that no promise by Jobbins to the plaintiffii is 
alleged, nor snv privity of contract shewn between 

9 them, nor any liability on the part either of Jobbins or 
his Executors, to repay the Plain iff< the expenses 
alleged ; toad that, even if in point of Law a contract is 
shevn, there is no averment that Hardy was aaited 
with an engine, or that any purchase by Hurdy wns 
notified ; and that the agreement between the Plainti£b 
and Hardy Tsriea from the terms of the written in- 
strument* 

There are counts for goods, bargained and sold to the 
Testator, and for work done and money paid for him, 
which are aa follows. « And for that the said Jobb ns 
in his lifetime wis indebted to the Plaintiffs in money 
due and payable biMhe.sald Jobbins . to them, fbr 
goods bargained and sold Jiy the Pluntiffd to the said 
Jobbins:— and for work done by the PlaintilEi for the 
said Jobbins at his reouest, as Agents for buying Snd 
importing certain gooas and maonine^, and for com- 
mission in respect thereof :"^and fbrmon^ paid by 
the Plaintiib for Jobbins, at his reqnest. 

To these counts there was also a demurrer, on the 
ground that they do not ahow that the alleged debts 
existsd at the time of Jobbins's death ; or that the 
executors are bound to pay them, or that they have 
refused to pay them ; or that auch debts were due at 
the commencement of the action* 

Both these demnrrets were argued before ns two 
Terma ago; when, aa to tho oommo!^ counts, we 
held that the demurrer waa untenable^ for the follow- 
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■"bT Ae Procednre A«t oflSfiS i and the Oonfitttmfm 
Sn only retard deferti ia . wHitwee. But th«it 
Counts aw tubetMititlly good. Th«?: 'S?^,?'** J?*^ 
bins, in hi* life time,beo«ne^m4ebtedto «»P»««^- 
tiffii. Now the law prMunwa the oonunoanoe of that 
indebtedneM, tiU the Defmdant ahewa^at the debts 
haye been paid. To ha^e, stated, therefore, that Job- 

' bin* had not paid these debts, and that the Defendants 
as Execntoia had not paid th-ta, would mwlj have 
beena/orjiwZ wcpreasion of that oontlnoed liabihty, 
which is presumed from the existenoe of the debts. 
We on the same occaaion intimated also cor 
opinion, as to the other demurrer, that the eount 
(thouirh awkwardly expressed) disclosed in snbsUnce 
a Rood contract of gnarantee. Many cases were ^ cited 
to establish the old role, that parol eyidenoe. is m- 
admis»ible to aflfeot written documents ? hot we ex- 
pressed our opinion, that supposing sn^^h cTidenoe 
might have been obje-ted to, yet on this demurrer we 
must eonsider it as admitted without obJeotioD :— and 
then, that, baring all the facta before us, we were not 
estopped from gl^mg the truth its proper 
effeot. And the following then appeared to us to 
be the fsots:— that Jobbins, being aware of 
Hardy's desire to buy a steam engine, but 
knowing that the latter had not sufficient funds or 
credit for the 'purchase, d^^llvered to him the wntteu j 
paper, in order that the Plaintifi on the secunty of it 
might assist Hsrdy, by becoqiing vendors to him of 
^he article J— Jobbins thereby tendering iiia own en- 
^<igement to the plaintiflSi. to p%y them fmr the same if 

.Hardy did not. We oonoeiyed that the latter 
was himself to be liable, as the written 
document mentioned a purchase, of an article which 
he (Hardy) was to select:— and, as Jobbins was 
aware that Hardy's credit wonld not soSoe,we thoqfht 
the meaning was— not that the testator wouM give 
Hardy the money, in order to pay the plaintiffa, but 
that he (Jobbins) would pa]r it to them himself. 

tJpon committing our opinion to writing, however, 
some doubts occurred to us ; and among them the 
following. Assuming that, from the whole of the 
oeunt-as framed, we cooTd collect a contract of guaran- 
tee, the difficulty suggested itself whether we 
might not, . by upholding that count, enable 
the Flaintiffi, in violation of the fonrth section 
of the Statute of Frauds, to supoeed in effect on an un- 
written contract ; that is to say^ on a contract of which 
only a portion was in writing. On the other hand, we 
doubted whether (under our Rule of Oourt in that 
behalf) the defendant ought not to have relied on the 
statute, by pleacUng that the contract was not in 
writing. Havmg intimated our difficulty to the counsel 
on both sides, the validity of the count was again 
argued In the next following Term, by Mr. Wif>e for 
the plainti(&, and by If r. Martin for the defendants ; 
and we then took time to consider our Judgment. We 
have since that argument looked into au the oases 
cited ; and our conclusion finally is, for the reasons 
presently to be a()duced, that the oonfract declared on 
was an original undertaking by Jobbins to the plain- 
tiffs, and therefore is not within Uie section of the 
statute relied on. 

The cases referred to on either side are the fol- 
lowing :~ Champion r. Plummer, 1 N. R., 252 ; 
Wheeler v. OoUier, 1 M. and M., 123 ; Aiortrede ▼. 
Cheek, 1 A. and E., 67 ; Gi^ham ▼. Musson, 5 
B. N. C, 003 ; Bateman t. Phillips, 15 East, 272 ; 
Laythoaip r. Bryant, 2 B. N. C. 735; Allm t. 
Bennet, 3 Taunt., 199 ; Charlewood, t. D. of Bed* 
ford, 1 Atkyns, 497 ; Jenkins ▼*. Revnolds, 8 Brod. 
and B., 14 ; &(erton t. Mathews, 6 Etst, 807 ; Bam- 
bridge y. Wade, 16 Q. B.. 89 ; Edwards v. Jevons, 
8 C. B., 436 ; Btxkmyr v. Darvell, 1 Salk, 27 ; Stapp 
V. Lill, 9 East. 848 ; Kennaway v. Treleavan, 5 M. 
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and W., 498 ; LerODx t. Browh^ 12 C: B., 801, 7 , 
Jones T. Willlsmg. 7 M. an^ "W., 49^ ; Garrett ▼. 
Handley, 3 B..and 0., 462 ; TV^tdnr v. Dodion, 8 C. 
and P., 162 ; Galley v. Taylor*! 2 K. and 0., 651 ; 
Gannt T/Hqi, I Stark. Rep., 10.- 

The oasemay be conaidered« as if &e testator hiici pub- 
lished an adyertisement in a newspaper in the terms 
stated. He thereby undertakes to snppl^ faniln^ f<ft 
the purchase of certain machinery, such as' should suit 
Mr. Hardy«' on being apprised by him of that pur- 
chase. The tenns used arexMculiar; but, on a carefhl 
consideration of them, the meaning appears to us to be 
intelligible. The person who might eventnany sell 
4he chattel being at thatpMod unknown, the promise 
\ is general ;— to any one who might be induced, on the 
faith of the promise, to suit Hardy with the article. ^ 
There is nothing which, necessarily, impUed a sale to 
that indlyidual ; and therefore, an under- 
taking primarily by hun to the seller. The 
paper shows, that Hardy had no funds of his own. 
They were to com^, therefore, and in the first instance, 
from Jobbins. The latter consequently was in efibct 
the purchaser, for the use of Hardy. In ordinary ao* 
ceptation, the person who requires a chattel, and is to 
select (or be f* suited" with! it. would doubt^em be so 
, regarded ; but, in point of law, he dearfy is the pur- 
cnaser, who causes or authorises the article to be sup- 
plied, on the faith of a promiee by him to ray the 
vender for it : --whether the article be ddiTeredio the 
party promising, or to another. And I cannot distin- 
I guish this case, in substance, from that of Birkmyr 
y* Darnell, where the words— <* Let him haye the 
goods—I will see you paid,*' were held to constitute 
an original undertaking. 

Tlie terms of the psper writing, literally taken, can- 
not determine this question. But, were the law 
otherwise, the document (as already obseryed) mentioni 
; no pujrohaae by Hardy. The engine and machinery 
i are to be purchased, it does not say by whom, with 
'futtdstobeftkmished by Jobbins. The former was, 
obyiously, to select the property, and be its owner. 
|ht the purchase is to be notified to Jobbins. Why ^ 
luat t>M latter may thereupon supply the funds. He 
may therefore haye been the purchaser, in strict ao- 
oonUmee with the terms of the instrument. 

If we conatmed the testotor't uwiwtekliig to htsw 
M«i MMcdiitfto ili U(«U |iQ«r| to pay ^ Fdot («c 
furnish the fiindsy to Banfy, the conti«ct mignt stiu DT 
one wi4h the plaimiflji :— and by so supplying thr 
money, Jobbins would cerCsinly have enabled mtd^ 
to m thm. But, taking that to be the construction, 
the dtffrn^ts' ooonsel argued that Jobbins's oontraS 
I iT? Hardy a'one. Such a conclusion, we think, 
j would be moetunieasonable. Our opinion is, howetar; 
^ tiie contract was not to giye Hardy the money 
!difectiy-bot indirectly, Vy paying it ^ 
S z^^ J^i? ^•hould deal with \im. Thi 
ftnUshing of funds, in other words the payinc or 
t^e price, to the penca who selected the goods, wSnie 
aft>rd prwtioally no security to him who shoiildro- 

r^ T^ A^ ^ P^*«" ™'"' ^•▼^ known this. £ 
IS Admitted on the pleadings, that Hardy was not 
a person in credit. The writing shows, that Jobbins'l 
money was the only source of payment. And, by 
paying the pnce to the yendors, m puisuance of the 
seleetion u^ ^ oonttrMt, Jobbins would virtmO^ 

JlT^tSlS^ijil?^ ^?i *»ds,in aoeoidanoe^ 
the olject of the undertaking. 

tJLSL^^^ ^i Jwuce Therry and myieU; 
tnererore^ ttat the mstrument in queetioB 
cttUMit nasooably be token to mean any 
thUig less, than an undertaking to the yendoii. 
whoeyer they might be, to p*y the price of the (^ 

assigned, we are of onmion that it «m m n«4«t«k«i ««;• 
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j eoUea^e, it will be seen, is of ODimon. -Uiat the tei« 

I utnw'B undertaking wm, to pav tlie money to Hardy • 

—but that vooertakiack his Honor eonceiTea* mmi 

primary one. Olearly^ indeed, an ondertakinff of that 

kind conld not in tbe nature of things be coni^en] 

We are all of opinion, thai the ooant demntied t» 
aaAoiently shows the oaose of action. Fnnds wen to 
be furnished, for the porohase— or, more aeommtely. 
the procuring of the things desired, when Hardy ahooU 
be sQited with them, and the purchase should be no- 
tifipd to Jobbins. Now the plaintifF* say, that they 
procured for Hardy the ardeles speciaed, and thii 
they hsTe performed all the oonditions, and all th* 
things have happened, to mtitle them to be paid* 
Thoae are the general and loose terms allowed byt£« 
Procedore Act. It may thf refore be taken to lie ts* 
sdrti^d, that Hardy in fact was " suited" with thi 
artirl<*a, and that the pi^rohaae wai 
notified to Jdbbina. The *' expenses'* 
allpged in the count, it appears to us. mean the pkin- 
tjff*' outUy in procuring the machinery. Such 
expenses, therefore, we infer, although the fact is not 
stated, must of necessity have indaded ita price. 

As to the omission to alKge a promise by Jobbins 
to the plamtiA, and the objection that no pnyitr* 
between him and them speoifioilly is shown, the co&l 
.tract is in my opinion sufficiently stated. If the pco-- 
vi»ions of the statute of frauds did not supervene, jUx. 
Juatloe Dickinson's opinion would - as f understand 
it^be the same on this point ; but he oonceifes that 
the count under oonaideration, founded aa it is nppa a 
writing, rendered necessary by that statute, dis^Mi 
nocontraot. Mr. Justice Therry thinks with me, that th« 
count U sufficient. The promue, as alreedy obserred, 
was general— to any one who should supply the xe- 
quired article. On the plaintiff's procuring, and being 
, ready to supply, it, however, in purananee and on tho 
' faiih of that prombe, it appears to us that a oontraet 
with them speoifioally was completed :-Htut » Ufc 
individual who performs a certain act, or gives oArtaia 
information, in consequence of an advertisement oflsr- 
ing a reward for such service, becomes in efibct the 
party ab i$utio contracted with, bv him who promised 
that reward. No other privity could, posi>ibly» from 
the very nature of the transaction, exist between auch 
persons. 

This leads me to the remaining point in the ease; 
being that to which the second argument was almoef 
exclusively directed; but on whioh, so fttf as if 
respects the fourUi seotion of the ata* 
tutSi the judgment now delivered renden it 
unnecessary to expresa an opinion. The same ques- 
tion however in effect arises, or will eventually ansa 
nnd^ the sevmteenth section : — ^for, whether the tes- 
tntor's contract was a guarantee, or an original con- 
tract, the articles heing doubtless far beyond ten 
pounds in amount, a written promfse waa of coots* 
equally necessary. There is, indeed, no allegation 
that the goods procured were of that price or up* 
.watdn:— andthereisno plea, setting up the provi** 
»iona of ei her aeetiion of the statute. Bat aSi on 
the deliverv of this Judgment, the Court would oar* 
taiulv be asked by the defendants, and we assuredly 
should grant them leaye to plead suoh a plea, ou¥ 
ahatalning now from an opinion on the eflbct of that 
defence, we all think, wopld be to occasion uaelesaly 
further expense and delay. 

Our rule of Court exclndes all dffenoee 
whteh otherwise would he Available under the 
atntute of frauds, unless the particular pio- 
vfalon be pleaded. Here, however, the count demurred 
ttf discloses the fsct on its face, that Uiere waa no 
writing other than the one there set oat. We i^euld 
feel no difflaulty, theretore, in giTing eff'^ct to any ob- 
jection to it. ariainff under the statute^ notwithatan^inflp 
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whether the enaotment in the fourth of the serei^^tliL 
Wecimi he reirarded, it appears to Mr. Josiice Theny 
wnA myself that the writing is sufficient. ^ other 
Iworde we think that, if considered set a guttrantf^ the 
jdoMiment is a good memorandum of ain agreement 
•within the former, — and, if eTidencing a primary oon- 
itraet, that it is a good memorandum of a bargain, 
wirhin the latter enactment. 

' On this point, as on the tsonstruction of the ooatraot^ 
we h«Te not the good fbrtune io be unanimous :— Ifr. 
Jnstiee Biclcinson being of opinion that the writing 
'does not constitnte a sufficient memorandum under 
leither seotion, because the plaintiff are not named or 
supeifical^y referred to in the writing. In that whioh 
jfollowa, therefore, I am to be understood as speaking 
jfor Mr. Jnstioe Theiry and myself only. 
j It will have been observed, that llie writing is not 
jitated to be signed— •b the statute requires. Tht 
bame of the tastator« however, appears to oe attached 
fto the writing ; and we shall assume, for the putpoeee 
bf the arsnmentt that it was signed by him. We think 
[that the document, then, is a sufficient memorandum 
of an agreement or bargain within either seotiios. 
We will take it to hAve been decided, in Champion ▼. 
•Plmnmeis and some other cases, that— where a con- 
tract or bargain has to be shown between two parties, 
-*the names must either appear in, or be indicated by 
the writing. But such a rule, if construed to exclude 
the written undertaking in this ease, would put an end 
}to all similar undertakings in every case. It is im- 
possible to hold that the writing here is insuffloient* 
under the fourth section, without deciding one of these, 
two things :-~either that a promise, by advertisement, 
or otherwise, to pay a sum of money to pemont 
in general, or one of several nn* 
sneelfied persons, who should do a par- 
iticnlar thing, copld not be enforced by law,'-Hir 
that snoh n promise, if valid against the puty making 
it, could not be effioaoionsly guaranteed. 
' It will hardly be disputed, however, that such a 
promise could f irrespectively of the statute) be en- 
forced against tiie maker, by any p^rtv doing the aet 
desired. The familiar example alreaay given, of re* 
warda offered Ibr sapi»lying information, will sufll* 
eiently sostaln that position. He who in . a similar 
manner, then, promises to pay money to any person 
i not named, wha ahaU supply a particular chattel, to 
himself or another, must at the common law he 
equally liable. Bat, aeoofdingto the doctrine sup- 
posed, such an undertaking if reduced to writing 
<eonld not be enfbroed, because of the ststnte :— 
'that is to say, because of its not naming or 
specifically indicating asoertained parties, whom 
the very xuture of the case rendered it impossible aa 
to indicate. 

We think, however, that the statute cannot reason- 
ably be midersto^ to have that operation. In eflbct, - 
the party to whom the promise relates it indicated ; 
and that, we conceive, is sufficient Bat, if such a 
promise be enfordble against the principal making it, 
why not agtiinst his surety } Or can it be sucoessfilly 
contended, that the same identical undertaking, good 
against the one, would be valueless in 
the eaae of the others The enactment! 
require, merely that the agreement or bargain (or a 
mem«>amdam or note of it ) shall be in wriiing, signed 
by the party to be charged. But neither the fourth 
nor the seventeeth section makes any alteration in the 
effect, or the nature of a contract— otherwise tdSd tt 
law* 

The case may be put thus. A merchant advertiMe, ' 
or writes to an agent, that he will purchase and pay a 
Jspecified price m certain merchandiie, which paiaet 
Imny sell and ship to him belbre a certain day. .The 

iadvM*ti«miiMit or lMft*v. althfmarh t\an»A. i« ha 
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assent or act on the other elde. The eOTt addfBHed, 
or some other indindaal, giiannitMe Vf Bigned mMO. 
mdam the pftyiiMDl of the piet. Upon the mliof 
theee. s tredeemMi eeUB mm traaemtli ttii 
speoifled goodii» withhi the pnMribed Um». 
to the m«nhuit. We eonlett that we eumot voders 
•tend, M the etatute has not alteifd the nature of eon- 
traeta, and leqiurea a wiltinc oidy ftom the pnttf tc 
,be ehanced, npon what vrinoiple either the maMoit a 
undertaking, or that of the person gnarantssiBg it, 
could be deemed nnmforeeahls by tew. ^ ^ . 

Itisaaid, indeed, that in audi eases both sietfona 
•likoteqnireaBienoianduinor theterMui; and that 
thtfembeaobarffain^whieh must for tlds po^gosy 
1m sywMiMW iriA eoii<»«c^i ^nrhm than is bo cxW 

1a» second party. ' Now certainly, VJhampioa t. 
Puunmer wai a deeiaion under the serenteeoth sec- 
tkms'andtif the name of the contxaotee beneceaaary 
there, it . most equally (or 4 JwrtUtfi^ be 
aocessary in caaes nnder the fourth. Such 
•an nerertheleaa only bo the rule, we 
i^rehend, where the agreement or bargain ia with 
meeifie partiaa. And, even in those eases, although 
oie text books appear not to hare noticed the distino- 
tion, an indioaiion of the oontraotee haa been held 
oquiTalenttoaaminghim. Then as to the neceesity 
lor sn existing seoond party, that is to say, a party 
exiating as 'contraotee, when the memoraadum u 
■igned. We diaeoTer no authority and no reason for 
such a rule ; snd scTsrsl of the caaes on the fourth 
section, aa we conceiTc, show that there can be no 
• such rule. For guaranteea and offers to guarantee 
have been hidden good, where at the time there was— 
and could be^no second contracting party. Stspp ▼. 
Lill ia a eaae of that kind. It does not appear in 
thoss caaea that the party guaranteed had then entered 
Into any tngogmnmi/t to anpply the good% or adranoe 
tiie moneys, contemplated by the guarantee. So that, 
notwithatanding Wain T. Warlcers, and the 
eaaea whioh have oonflrtied it, the word '* agreemeftt" 
does not always import under the sUtute that aggr^a- 
Ho mentium^ which implies a then existing mutual 
Oontraot* / 

In Champion ▼. Plnmmer, there was a con- 
tract to aell gooda t6 aome one, spedn- 
€ally ; but nothing in the memorsnduin to indi- 
cate the buyer. So, in Wheeler ▼. Collier, 
the name of the plaintiff not appearing as owner in 
any portion of the writing, and the contract being with 
the owner, the defect was held fatal. But, where the 
party is otherwise indicated, he need not be designated 
byname. In Jonea ▼. Williams, there was an in- 
demnity promised to an uA-name4 brother of the party 
addressed. The brother wss held entitled to sue ; and 
the nature of the thing, moreoT«*r, to whioh the in- 
demnity applied, was shown by parol. In Shortreode 
T. Cheek, a gumntee by the defendant that a third 
person syionld pay a promissory note, not S|>eoified, 
waa holden to be good. In Biteman t. Phillips, a 
guarantee addreiaed to the plaintifi's aitnmeyf not 
naming, nor indeed indicating, the plaintUS; was sued 
on by the latter ; CTidence being giren to show who 
waa indicated, and what waa the particular debt. In 
Walton ▼. Bodson, Hr. Justice Gasdee expressed an 
odUiion favouring atill greater latitude. Bainbridge t. 
Wade, Lerouxy. Brown, and Laythoarp y. Bryant, 
are all cases haying the ssme tendency. 

The parties contracted with, or intended so to be, 
let it be conceded, must be indicated by the writing. 
But, in this case, referentiaUy to the matter in hand, 
they are so indiested ; as far aa In Uie nature of things 
was possible. The objection gees, therefore. In effect, 
not to defest this contrast heoause of inoom- 
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^nquesttwuiWy thm^^PiM hera no conb«oV ^«.*^r^^ 
ttijtent, when the paper wm signed.by Jobbine. His 
TUjdenakuifl; was speoifically with no one. It no more 
related to the plaintift, therefore, than to any. oOier 
gcxjon whj might procure the engine. Hut, when 
that paper waaoommnntcated to them, ai^d his offer 
Moep^ by the procuring of the artble,.the cohtTactee 
waa defined ; and the right of actiDn« it appears to na. 
became complete. 

The argument before the Court, it will be under: 
wood, was addressed wholly to the fourth section of 
the statute; on the assumption, that the testator's 
undertaking wssthat of a surety.. But, for the reasons I 
•x^lained, the yalidity of the memorandum has neces-/ 
Mril? been oonsidered, in reference also to the pro- ' . 
lision in the seventeenth section ;— treating 
tte testator's undertaking as that of .a principaL Be- 1 
fore Lord Tenterden's amendment, 9 Geo. 4., c. 14, s. 
^ there might have been considerable doubt whether 
.m engine and machinery, being matters to be procured 
Ibefore they could be supplied, were " goods " within 
the statute. The modem enactment, however, fias 
prevented all question on that hesd. 

The Judgment of the Court being with the plaintiifs, 
unanimously on the greater* number of the points, 
pd by a majority oo the remainder, the demurrer 
11 now overruled. Leave is given to the defend- 
rtita, however, in » view to ulterior pro- 
ceedings, to plead the provisions of the statute; 
and the plaintiffs may, eventually, amend their de- 
claration as ihey may be advised. ^ 
, Mr. Justice Diokimson ; After several alternations 
of opinion, I much regret that I am constrained to 
diOtt from that delivered by the Chief Justice. The 
plaintiffb in the second count have stated their com- 
^aintto be, that neither Hardy, nor Jobbins, nor 
thp defendants as execuiors, have. paid the expenses 
of procuring the steam-engine. I am of opinion that 
thdte is no prooiUe disclosed in thatcoimt,co-extensive 
with the supDosed breach. «. - ^ 
Jobbins gale the writing to Harc^^tn order that he 
might give it to theplaintiib. When the latter, theK- 
fore, agreed with Hardy on the basis of it, and told 
Jobbins that they had so acted, a contract impaediately 
arose between Jobbins and the plainti£b in t^ terms ■ 
of the written instrument. That contract was. in my 
opinion, that if the plaintiffi would sell to' Hardy a 
specific steam engfaie, selected by the latter, Jobbina 
would furnish Hardy with money to pay for it. That 
was realty the contract, and no other. It was not, I 
conceive^ a contract, as argued by Mr. Wise, that 
Jobbins should pax. the PlainHfs the va^ue of >ihat 
steam engine, so that Jobbins and not Hardy should 
be- prim«rily liable to the plaintiffs ;— neither 
was it, as suggested by Mr. Martin,, a contract 
that Hardy should be liable to the plaintiib in the 
first instance, and that Jobbins would pay the plain- 
tiffs if Hardy did not. It was simply, aa I think, the 
contract I have mentioned. That contract seems the 
nataral oonstruction of the written instrument ; and 
we cannot import into tiie declaration uiy understand- 
ing, however probable, that we mi^ coneeiTC existed 
between Jobbins and the plaintim. We maycer- ' 
tainlv imaoine, that they wenld not be likely to furnish 
Hard V with a steam engine, on the expectation that he 
would pay for it with tne money Jobbins should fur- 
nish him with ; and we might also fairly think, that 
Jobbins would not have expected that they would sup- 
ply Hardy on such an expectation. It may be, that, 
nnder such circumstances as those stated in the''de- 
daration, ajnry would conclude that there wai^suoh a 
oontiaot as that asserted by Mr. Wise, or such an 
, engagement aa that contended for by Blr.rj 
/ Martin. But, either way, the breach of oontraet set 
I forth in the second count is co-extonsive» not with the 
: OBBitraet alleffed in it. bat mW with an tm^ikvtktrumt of* 
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If "tbe wriiten paper' ^tt * Dad security for the 

Slaintiffi^ they might haye declined to treat with 
[ardy on the basis of it. But I am not prepared to 
•ay, that the writing was altogether an unsafe basis 
for the plaintiffs to act upon. For by ita terms Jobbini 
was to furnish the money, not when a steam engine 
lOiould be ddittred^ but when it ^ms pwrchtutd. Upon 
the purchase being notified to Jobbins.'he was to mr« 
niah Hardy with Uie money ; and, by the oontract, the 
plaintiffi had a risht to exercise their lien over the 
■team engine till Hardy paid them. I, therefore, oon- 
elude to give to the instrument what^appears to me to 
belts natural oonstruetion ; and consequently think 
that the pnly breach of contract which the Pialntifis 
could sue on was, not the non-payment of the money 
to thePlaintiffi,bnt that neither Jobbina nor his execu- 
tors furnished Hardy with funds to pay them fiv the 
engine. Upon this ground I am of opinion, that the 
second count of this declaration is aefective in sub- 
stance. 

As, however, the Hdw now taken of this matter was 
cmlr slightly, if at all mentioned in the argmnent, I 
will 0x abmdanti consider the ease as it was presented 
to us. Let us assume, that by the written instrument 
Jobbins engaged, in some erent, to pay the TlainHffiB 
the Talue of Uie steam engine. On *that assumption, 
I agree with the Chief Justice that there was a direct 
•^snd not a collateral engagement by Jobbins, at all 
OTents, to pay the plamnfls^and not on uardy's 
default only. 

On this view it will be observed, that it is not sUted 
in the second count that the price of the steam engine 
waa to be £10 or upwards ; and therefore, upon this 
demurrer, the defendants cannot sav that the contract 
shaU not be allowed to be good, because there is no 
note in writing of the bargain. But, as we could with 
no propriety refuse to permit the defendants to plead 
(under the special Rule of this Court) the 17th Sec- 
tion of the Statute of Frauds, the count ought 
now to be considered as if such a plea 
had been aet up aa a defence ; and then, 
M ft defendant may both plead and demur to the . 
same psn of the declaration, the plea may be added to 
the record before the Judgment is fbrmaUy entered on 
it The question, therefore, will be virtually the 
same, whether we consider the promise of Jobbins to 
have been ooUa^eral upon Hardy's default, under the 
4th seetion, or a direct engagement with the plaintiffii 
nnder the 17th seetioh of the statute. And the ques- 
tion is simply thisi whether there can be a written 
note of the agreement under the 4th section, or of the 
bargain under the 17th section, unless both the parlies 
aie named or indicated by the writing. 

Of the cases cited, only one seems to me 
direeily in point vrith that before us. In Walton 
T. OMson, i C. and P. 162, Hr. Justice Gaselee is 
leperted to hsve decided, that ft written guarantee 
aodiessed to no particuUr person would enure to the 
benefit ftf any body who acted in pursuanoe of it It 
wtf» htfwtTW» ft ^Mii<» «t H<M>i^, ftud there se^ 
to fiavebeen^o atrfutnont xkpbtk tn* 'p*>iAi. Ua tne 
other hand, the judgment of the Common Pleas, as 
delivered by Mansfield, C. J., in Champion v.Plummer, 
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Law, Kd. «, p. 476, are ^ iny 
mind most convincing on this qteltion. Mr. Qmitbt 
commenting on the I7th seetion, st^ya-*" The word . 
bargain, used in the aeciion, doesinot Mdw so stricta « 
autement of the tranaaction neioeesa^V «• ^^? ,f <^!4 . 
agrmmmt nsed in the fborth, of maitei^ WithtA that 
section But the notf must exprees tt». »w|W. ^ ^ 
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'"" SLiTEB v. JONES. 

f [The report of this case when previonsly giyen having 
bontaxned eereral inaoearaoies, we think it right to insert 
the following report, as the case involred seyeral impor- 
jtant legal points.] 

Judgment was given in this case hy his Honor the ' 
Chief JTnstiee on the plaintiff's demurrers to the defend- 
ant's pleas, which was argaed hefore the Chief Jastice 
and his Honor Mr. Jastice Dickinson, on the 89th Octo- 
ber last, Mr. Meymott supported the demarrer, and Mr. 
Faneett the pleas. 

The declaration set forth that the demnrrer was in- . 
debted to the plaintiff in the snm of £600, being amount 
of her promissory note, dated the 6th September, 1856, 
in favour of Mrs. Catherine Slater, the plaintiff's wife, 
and also in the snm of ^200 for money lent There 
were also the other common money counts, bat the pleas 
to the two specially mentioned formed the ground of the 
demurrers. These pleas, pleaded by way of equitable 
defence under the 48th see. of the Common Iaw Pro- 
oeedure Act of 1867, were as follows :•— As to the first 
count oiTthe promissory note^that before^ the making - 
thereof Mr. W. M. Clarke held certain property, to wit, 
a station, together with cattle, horses, and other goods 
and chattels, in trust for the sole and separate use of the 
plaintiff's wife, independently of her husband, and free 
from and not to be subject to his debts, ^ntrol, and en- 
gagements, aod to be taken, used, and enjoyed by her as 
& she were sole and unmarried. And that the consider- 
ation for the making of the note, vis., the jS600, was 
received by the defendant from Mrs. Slater, and was 
part of the proceeds of the trust property. The plea 
further set up an agreement made at the time of the note 
being given between the plaintiff and defendant, that it 
should not be negotiable, nor paid away or made over in 
any way, and when due should be paid by the defendant 
to plaintiff's wife, personally, and further, that the note 
should be placed in the <mre of Mr. B. JSlliott for the 
time mentioned. The plea farther alleged that the note 
was made subject to that agreement, and that before it 
became due the plaintiff's wife exonerated, absolved, and 
discliarged the defendant fh>m, and waived performance 
of the promise and payment thereof. The plea to the 
second count for money lent was similar to the other, 
viz., that the JS300 lent was the proceeds of trust pro- 

Ser^ held by Mr. W. M. Clarke^ and that before any 
emand^'was made for payment, the plaintiffs wife 
absolved, exonerated, and discharged the defendant 
from and waived peorformanoe of the payment thereof. 
To these pleas the plaintiff demurred on the grounds as 
to the first that it was bad, because the introduction of 
Mr. Clarke and his interest was unnecessary, irrelevant, 
and impertinent to the cause of action, and that the 
alleged agreement was not stated to have been grounded 
on any consideration, a^d even if it were, the plaintiff had 
performed his part of it and the defendant had broken 
hers, and that it could not be collected from the p^ea 
how such ah agreement with its results could be an, 
answer to the action, and that the exoneration, absolu- 
tion, and discharge by the plain tifl^s wife appeared to 
have been made without deed and without good consi- 
deration, and being made by a married woman would 
have been invalid if it had had those requisites. 

To the second plea, besides that it amounted to the 
general issue the plaintiff demurred that it was bad, in- 
asmuch as it attempted to set up as an answer to a 
claim by a husband a discharge by his wife, without 
authority, consideration, or deed. 

It was admitted by Mr. Faucett, on the outset of the 
argument, that a husband could sue alone on a promissory 
note made in favour of his wife, the declaration stating 
that the note was payable to the plaintiff by the name of 
Mrs. Catherine Slater, and also that the pleas to be 
good as equitable defences, would require to be sufficient 
if annnnrtad bv nroner evidencA to around an annlication 
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tending thst thoagh the plftintiff's wife ooold have 
giren away any of the eatUe, or, in faet, any of tbe 
tinat property, atiU, immediately on a sale being effeeted, 
the proceed! thereof belonged to and were the property 
of her hasband; in other words, that though entitled t6 
the use and enjoyment of the property as it remained 
unsold, still, immediately on a sale being effected, 
the tmst was at an end, and. the cestui qtit trust had no 
ftirther interest therein ; and there/ore that the plain>. 
tiff*s wife's exoneration was ineffeotnal, she being i 
married woman, and having no control over her hos- 
band's property. 

Mr. fanoett, contra, argaed that when an estate is^ 
settled to the separate nse of a married woman, and 
especially in snob strong terms as the present case, ber 
right thereto oonld only cease by her own act; and 
that, so far from the proceeds becoming the proper^ of 
ber hasband immediately on its beiag realised, the 
tmst continued extending to the proceeds, and still 
proteotiog them f^om the hasband; otherwise what 
eonld be tbe possible nse of a tmst deed at all ; and 
that, on . that principle, the exoneration by the wife 
bsTing the absolute control and enjoyment of the pro- 
perty was quite sufficient ; and farther, that such a die- 
charge' as appeired by th ) pleadings to ha?e been given 
was also sufficient, and that a release by deed was not 
necessaiy; and that, on the whole, the facts ^et out by. 
the pleas, if supported by proper affidaTits* were quite 
Buffleient for a court of equity to grant a perpetual in- 
junction on. The learned counsel, in 8upporU>f his 
argument, cited the followiag cases and works: 
Cox V, I^e, 1 Tounge, 563 ; 1 .^^gden 
on Powers, 306 ; Gore v. Knight, 3 Yern. 535, note (3). 
' Mr. MeyxHott havmg replied— 

Their Honors, this morning, gave their jadgment; 
the Chief Justice stating that it was a most important 
point settled, and he would call the particular attention 
of the Bar to it, as the probabilides were that many 
similar oases would arise. They were all of opinion that 
the principle of the case, cited in the Law Journal, 
Hnmphreys v, Bicfaards, vol. 37, page 95, applied to both 
the promissory note and the money lent, and that the 
pleas it alleged against the husband would hate been 
perfectly good. In equity the wife was considered as a 
separate person f^m the husband, and therefore the 
I proceeds of the sale of the trust property was her money. 
His Honor further stated that they had consulted Mr. 
Justice Milford on the point raised and he had bestowed 
a great deal of attention in looking up the authorities on 
;the subject, and that th^y, the four judges, had all 
lagreed Uiat the pleas were perfectly good in equity, and 
that a perpetual ii^unctien would be granted on applica- 
tion to a Court of Equity, the facts being supported in 
the usual manner. The demurrers were consequently 
overraled, with costs. His Honor, in reference to this 
case, begged to call the attention of the Bar to the fol* 
lowing cases dted and referred to in the srgument : — 
Humphreys v, Biobards, 37 Law TimeSf page 95 ; Owens 
V, Dickson, Cr. and Ph., page 48 ; Newlands v. Painter, 
4 M. and C, 408.1 ; White and Tudors, L. C. 334; and 
Gore 9. Knight, referred to in Humphreys v, Biohards, 
anUi* 

JONES V. 8LA.TSB. 

The demurrers in this case were similar to the last, 
the only difference being that the defendant bad pleaded . 
by way of set off, the causes of action in the atnore case, ! 
to which the plaintiff had filed similar equitable replica- 
tionp ; it was therefore arranged that one decision should 
govern both eases on tbe point^ thus raised. There 
was, however, another point of demurrer In this ease, 
viz., tbe replication ef pigment to the plea of act off, it , 
was contended by the plaintiff as bad, for net averring 
that such payment was before action or before plea 
pleaded. This, defect however, their Honors*held, was [ 
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Sir Airred Stephen, CJ., delivered tbe jadgment ot 
thaOont in thiioMeMfolloira! — 

Thla «M BO ution for tbe nae uid OMapaUon of Und, 
broofibt b7 Ml heir-at-lMPk The oaM vh tried before. 
Ht. JoBtioe Therrr, MiAlbsplui^iffobtmiDedB Terdlot. 
There wm aodonbtof tbcdsfeDdent'e ooonpetioo during 
the life of the ptalnliffe fWther, uid einoe tbe letter's 
death ; bnt there wu no eridenoe of Bttomment, or of 
pejrment of mit, to the ton, nor bed the 
erer hkd poegeewwi. It Mooidinglj baune 
peeesMij (Oom. Dig. Xreapiai B, and Tmner v. 
Steam Coal Companr, fi Eiab, 089) to tbow the ' 
jdaftadant'a taoanor to tba father. l>f Ihle futj 
lh«re waa toma eridenea offered of a direct 
^od; and, if believed, anffldcallf oonohnive. Bat tha 
prinoipal endeoae (or that m»im]f letied oo^ «aB 

^fFbrded b; an antrj, mada bjr the fUbar ib an aoaonot- 
boob, in wbiib he aeknonledged tho reaeipt of rent from 

I tbe defendant. Ttala endenae waa objeetad to la inad- 

jeniaelble, but wasrecaWed aabjeat to fbtare arKament; 

' and tba qnastion now for deoi^on ii, whether it onght 

I or not to have been rejeoted. 

Tbare waa anotber objesUon at the trial—narael;, 

.that (he father eonld tranamtl no title lo the ion, aa be 
wai in poaaeaaion, onlr, aa agent to a third peraon. 
Thia, howerer, waa not laaeh Inatated on ; and tbe e*i- 
denoe isenia to have bean, indeed, *er; etroitg the.otbar 
war. Tbe oqI; qoeatlon ia, therefore, tba one alraadj 
itated. 

Tbe dalbndaol'a eoaoaal lehad on the oase of Ontrain 
v. Horewood, T. B. ISl ; wbieh appear* naj atrongl; 
to rasaroble tha preaent. Thaie, in order Is prove die 
fdantilj of a partienbr field, enlrlaa made bj a daeaaaed 
ownar werereaeiTediiieTi4enaa,aokqowledgiDg thepaj- 
meni to bim of rent bj one HRohell, on aooonnt of tbe 
Fama field. On a motion for a new trial, it waa urged 
itbatthoM enlriea were properlf admitted, aa hanng 
Ibesn made by the landlord againat his own Intereat; 
jbat the Goart held, that the eridenoe onght to ba*e 
baen ngeoted. The eonnael for the plaintiff here main- 
tained, howeiar, that the prinoiple of the dedaioD in 
tbe aobaeqnant eaae of Higham v. Ridgvay, 10 Eaat 109, 
where eridenoe of ao entrf bj ^ medioal mao oF the 
receipt of a fee was admitlad, after hia death, to proTB 
iba &Mb Btated ta the eotrr, oompiabended cqnall; 
Bitbw eaBB. So that in' affaot tha oontroTerar ie, 
whether the latter aathorit; ba in oonflfat with Oatram 
V. Horewood, or diatingniab^bla:— and, if that oaea be 
atill law, then wtietbar tbe pteaent oan be diatingnisbed 

Tlie CBse of Higham «. Bidgwaj ia oartaialj a atrong 
one. The-antr; wasluild to have been tightly admitted, 
aa it appears by tba opinitna ot all the Jiidgea who pro- 
f nonneed the jadgment, on the groaod that it waa, at tba 
time, in prrjadioe of tbe interest of tba part; makina it. 
I But, wban the entry waa made,— stating that bs had on 
J that day delirered a woman of a son, — tbe anrgaon'a 
interest w«b all in aaoordanoe with the represental on. 
The BckDowledgment that hia aer* ieea bad bean paid, 
Bithongh made in tbe margin of tha aame entry, 
waa not written until aome montba sftervaida. Lord 
Etlanboron^h obatrreB. howerer, that the party had hj 
hia entry repelled a alaim, whioh be otherwiaa wonld 
bBTfl had against the father; and, therefore, that entry 
"was to bta. own immBdiata prejndiee;. when bsbad 
not ocdj no intaaat to makt It, if net tnw, bat b« bad 
an intarBat~the other way." Ami hla'tjOTdaHp'oitea' 
Warren m, OnannUa, S 8tr. ILDS, wbar« an attotnay'B 
aeaoont bodt bad baan admittad, eontaiaing an aokoow- 
MgBMut (d pByroent of aettala ohaisaB, to proie that 
Ae bnaiDeft to wbiob ibey referred had beeo dona, at 
■n aathorit; foiudBd on the aame piindple, 

the fact of payment, then, beipg in both thoaa aaaet 
that atone wbiob told against the party's Intereat, why 
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"orffie tenancy' to" wbToh it re/erred V Bar Mr. Tosticd 
Bayley, iB Higham V. Bidgwmy, distingoiBhes the eases 
Urns. ** In Outram «• Morewood, the entiy made wasi 
for the party's own interest who made it; for he entered* 
the receipt of rent from another person— and, if Uiat 
had been eTideooe for him, or for those olaiming 
nnder him, it would have heexk ftunishing 
erideBse for himself of a right to the estat^." 
In this nspeot, it is certain that the two eases do differ. 
For, in the sargeon's case, he had no intereqtbeyond 
that of sastaining a eharge for attendance. ^He had 
none in the fact of the birth. And so with the attorney ; 
althongh interested in favoiir of his debited fees, 
he had none whatever in the matter to which 
they related./ With the record of satis- 
Iketion, therefore, every traee of interest disappwod. 
But he who discharges a claim, for rent, it is mear, 
writes himself down landlord in the same instant; and 
manofaetnres a title, depending on the very receipt 
whioh is acknowledged by him. The oases, Iseverthe- 
less, seem to differ less in principle, than in tbe degree 
of credibility in the partienlar narrative, or in tbMuadtnnl 
of credit to be demanded for it. ^ 

The only declaration against the decMsed party's 
interest, in any case of this class being— 4h^^e ^m re- 
oeived money which otherwise he might luive recovered, 
or for whioh he might otherwise never ha^ been 
made liable, the reason addaeed for admitting, in 
evidence other declarations, of whiAi none kia- 
asaiett his interest, or in which he had no' 
interest whatever, is to oar appreheasiip some- 
what ansatisfaotory. Lord £ll$nbordhgh sn^g^ts 
ia his judgment, apparently, another re||pon, "It 
is idle to say, that only the word paid thai! be admitted 
in evidence, without the context whioh explains to what 
it refers* We mask therefore look to the rest of the 
entry, to see what the demand was whioh me party ad- 
mitted to be discharged." that is to say, the whole of a , 
partienlar narrative mast be received, or none. This 
gronnd is intelligible; and so would be that which fe 
assigned to another elass of cases^—nanely, that the 
entry was oontemporaneous with tha matter stated, and 
made , by # person in the ordinary coarse of bnsinees, 
having peculiar cognizance of each matter. But the 
ground on whie*! sooh evidence has been admitted, it ia 
certain, is that of the statement its4f being against 
interest. And the practical dedaotion from the two de- 
cisions seems to be, that where there Is any such stete- 
ment, the entire context becomes adnussible ; with tbid 
exception, that if the matter assertea or narrated be in 
favour of thedeclannt> instead of being egainst his in- 
terest or indmerent to him, then it mast be rejected. 

The plaintiffs counsel, in the coarse of the argument, 
referred us to Bradley v. James, 39 Law Jour. c. 193. 
That ease, however, merely affords an example of the 
same elass. A deceased person had made a memo- 
randum in a hooh (and, therefore, not withm the exact 
terms of Lord Tenterden*s Act, s. 8), of a payment to 
her of interest on a bond within twenty years. This 
MBM held to be admissible, as a statement against the 
aeolarani's own interest. And yet it ean hardly be 
•denied, that the memorandum was in effect wholly in 
her ftvour; for it operated, as the decision shows, to 
take the ease out of ue statute of limitations, and thereby 
-t'^^^gfa^pQ.J^^l^. represen tatives the power, which otber-i 
ifejosueixd oeoq peq uodaj ^sqj qiJDOq)i« -^ndU»q u^ 
emt) eoios peqsiiqnd noissimoioo eq) ;o ijodej eqi 
jiuiqiou pfis OH '«Q«om' sji uodn eptoep pus jo e8p 
0| meqi 'e|q«aa oj '8aoi /paoioginB oijqnd eq^ oaoj 
oeeq ptq eitisvem siqi wqi loij e joa kva 9{ jaqi.*q 
X8« 01 peSJBaq eq 'neAia neeq ^oa p»n eoijou eidms |»i| 
iuisiduioo tqi oj wedsw qjiM (-aTOq'ieeH) 'JW^®^ 
jo'sBoaisno eqi ui Bqiuom omi Xixeaa jo uoijdnijeiui i 
UOM p»q ojeq* 'own Xisuipio oqj le poouommoo aoiaw 
on^nlnLii Ituj 4oqmeiue4 o» ponoq 929m ieq^ oiiqi< 
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' -^ INSOLVENCY OF nBTH. 

Sir Alfred Stephen, C.J., delivered the jadgment of 
Ihe Court in this case as follows : — 

This is an Appeal from the disallowanee of the in. 
solyent^s certificate ; which was refused by the Chief 
Commissioner, after a very determined opposition by a 
creditor, and examinations protracted over several 
months, on the two following grounds. First, th^t the 
insolvent, knowing himself to^be insolvent in fact, has 
given to certain of his creditors a fr&Adulent or unjust 
preferenise.' Secondly, that he has ini^roperly expended, 
or applied to his own nse, moneys or property held by 
liim as a trustee or agent only. Both of these are 
speoillcally made offences, by the Insolvency Amending 
j Aot, 7 Vic, No. 19, 8. 18. The 6bief Commissioner 
mnpears, also, to hate thought a tiiird objection sustain, 
able ; i. «., that the insolvent h»d not mids a full dis- 
clostire of his property; but he 4oes not give k dboided 
opinion on it, and states in hM judgment thai; on that 
' oijjeotion alone, he should not hafie sel^sed the certi- 
fioate.' There was a fourth objection f that the insol- ] 
went had omitted to keep proper accounts. This, ' 
faowever, althoagfa not in terms (Sspotied of, we do not 
find to have been sustained; and wa liave no hesitation - 
ia saying, that we discover no ground whatever for tiie 
charge. Several other oljijections^^eA filed by the 
opposing creditor; but no others w^ pressed, except 
the four already mentioned. The case has been hoard i 
before us on these, at various internals, as IM pressure ' 
of business permitted 1 and, ftfter considering the ovi- 
denoe, which is most voluminous, the very elaborate 
judgment of the learned Chief .CginmiSBioafir, and the 
arguments offered in support '^of the Appeiff, the 
^ counsel on the other side having accidentally been 
-prevented from addressing us, we are now to deliver our 
decision. 

We entirely agree with the Chief Colamfssioner, in 
the general remarks made by bim ^a to inquiries of 
this nature ; and the great importance to the dbmmer- 
cial interests of the colony, of strict investigation into 
the traneaotiona of insolvents, and of withholding the 
certificate— intended for upright and hononrable'debtors 
only, rendered insolvent, by no miscoaduc6 of their own, 
-7-ia every case in which unrighteous gir discreditable 
dealing on tUeir part shall be discovered'. * And we con- 
ceive that, by the zeal and industry which he 4ias mani- 
fested during his tenure of office, in discharging the 
onerous and often very painful duties imposed upon 
I kdm in that respect, the learned gentleman has^mposed 
! great obligations on the mercantile 'opmmumty. In 
the particular case before us, however,-*tbere are many 
! peonliarities which demand attention ; and in the mass 
^of details and documents, and numerous objections 
atrongly urged, those peculiarities may have induced 
• an erroneous conclusion, which the ftiller discussion * 
applied to 4be fiMte on this Appeal, aided perhaps by the 
additional evidence now adduced, would have enabled 
the Chief Commissiener to avoid." 

The insolvent is shown to have carried on a very 
eottensive business, realising for some years (as he 
I states) laiige profits; in the course of which he was 
] engaged^, sometimes apparently as agent, but more 
frequently as principal, with three distinct firms, 
one in London, one at Liverpool, and anotiier in Mel- 
bourne — bH more or less intimately conneoted with 
each other, and all of whom, it seems, although their 
debtpf, he himself to a great extent represented in 
Sydney. • He was originally in partnership with a per- 
flon who had died ; and to whom large sums had been 
advanced, for the nse of his firm, by the London House. 
On the death of that individual, the insolvent weni to 
Boglaad to arrange mattsrs with his correspondents. 
There he is assisted hy the Liverpool House, in nego- 
tiating bills required by him, to the amount of iSSOdO to 
he talren un in Svdoev. He obtains time also from the 
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due to Vhein, on iDondition of 'BiiT^Jmittg 
The insolvent's bassness had been in 



the 

the meantiine 
carried on, in the partnership name, in Sjdney ; and, 
hearing of an assignment made or promised to his man- 
ager thei«, by persons named Mdrris and Hoon, be 

S reposes to make orer that propertj to liis London 
lends. Thej agree to take this; but leave It to the. 
Melbonrae Hoase finally to decide. The latter, on their 
parts (one of the ilrm, as we oolleet fh>ni th^ corres^ 
pondenoe, being a oonnection of his by marriage), appear 
to have had unlimite'i confidence in the insoTvelit ; and 
they are stated to have left the matter, to a greal eztQi}^,* 
to him^elt Daring the insolvent's absence, some othar 
arrangements had been made on his behalf, to the de- 
tails of which we shall advert hereafter, with a Mr. Lang- 
ley respeotiog some sheep, and with the Melboame 
Hoase respecting a cargo of flour. Shortly after this 
last tmnsaotion, the insolvent retamed to Sydney, 
toaching at Melbonme in his way ; and there Jtn ob- 
tains a promise that the Melboarne Hooie will assist 
him (he giving them notice, and secarity, should 
be avail himself of their aid;, ib tsJdog^ op 
the iCSOOO bills. On his arrival in Sydnef , whioh 
was in Jane last, the insolvent flhds enormous losses 
inearred in his business, jutd as^ts vexj difficnlt to 
realise. He, however, believed himself (as he sv'^ars) 
to be solvent ; and, commencing now a "new fioD, he 
places the M partnership aoeounts in Mquidatioff ; re- 
taining the name of the latu^r, Beparataly,^or that-pur- 
pose. He pays off a lazge amount of, Ibat firm*a debts ; 
and atin believed, he said, that he should SrMpme all 
difficulties. In September, however, one crelMr^rfAsaa 
1dm, and will give no time ; and then h% beoonivs bank- 
rupt, with liabilities to the amount of £7ap(y, and 
about £88,000 ih available assets. The debts nieno him 
were enormous in the aggregate, but about .£30,000 od 
them are bad or doubtftil. ■ *' l 
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Thi9 is m short outline of the facts, for matters 
presented to be so, and not contradicted) as they ap- 
peared before the Chief Commissioner z^— and enoqgh is 
apparent, to lead one to ezpeet irregularities, ' or at 
least complication, in such a state of things. The m- 
quiiy into alleged preferences, therefore, and wrong 
appropriations of money oi* property, to the ^sa||>otnt- 
neat or iigory of some of, the creditor8| wKs neces- 
sarily an embarrassing one'; and n\ere ^^a^ltakes' on 
either side, if there be any, may readily %%, excnsed. 
The rolationship, and intimacy, between the insolyt^at, 
and the Houses mentioned, natuEfUy -.excite sospi- 
oion as to all transactions between them^ But, If we 
find no evidence tha% at any time before the 6tb 
September, the former knew himself to be insolvent 
(he swearing that ho did not, and two witnesses stating 
oircum stances tending strongly to confirm him), and 
if especially it be true, as sworn, that in 
August a partner in the Melbourne House, who knew 
perfectly the then extent of pressure on the insolvent, 
examined his books, and became satisfied that ha was 
at that date solvent, — if, moreover, it be true that, since 
the middle of that month, the insolvent paid away above 
iB10,000 to creditors, but to those Houses not < ne 
farthing, — all suspicion of undue preference, so far as 
transactions with them are in question, must cease. 
We have now, however, to address oarselves to the 
faots. 

First, as to the charge of wrongly appropriating trust 
or agency fnncls. This charge respects the proceeds of 
the flour already roeniioned. All the facts respecting 
this cargo, in minute detail, are stated in the Chief 
Commissioner's judgment; and it will be sufficient 
here, therefore, to give only the more material. The 
ahip Mercedes was sent to South America, from Sydney, 
hj the insolvent's brother, there carrying on the insol- 
vaot's .business in his absence, for a cargo of some 
kind. She returned in* April, 18&6, with flour, con 
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• Bright Brothers' and Company, the -MeH>oiirn& House. 
; The brother, thereapon, writes to that firm, that if thej 
think fit to 6mp1oj the insolvepi'd Hoase to sail that 
cargo, the proeee48, — should bright Brothers to require 
for their protection^-^ahall ^"cash to them4* and be 
held " uparaU from the general hutinew of the kou$e, 
€U (m truit,*' In poiiart of foot, that letter was- addressed : 
to Mr. Hart, a member of the Melbonme firm ; and not 
tlie firm geneiiDyV The' terms * of "the "tetter,' 
show, however, that it was addressed 'to that 
gentleman' for .the firm; '*and his ^ answer 
(although Mr. Bright wrote,, with formal in- 
Atruetions, in the partnership name), deals witii | 
the proposition made ini the same way—ibr,'' bad he 
written as an individual merely, and not as exercising ' 
partnership control, his words wonli haye'been valtte- , 
lass and nnmeaning. Mr. Hart replies,' after no6cing ' 
other portions of Ml. Smith's communication, as fol- 
lowi t*- ** Do 4M you tidnhfU vtUh Vte proceed^ if you 
$€tt, ¥qu mU, J am surSf taks care that we ore pro-^ 
teeUdL" 

The question here arises, therefora* what is the £Edr 
and ifeaaonkble meaning of this* cor Aspondence? 
WoqU or not the j^arties to it reasjidably conclude, 
that tha proceeds oiP that cargo weri to be^ at alt 
btsards, secured to the Melbourne H<^|a (iiuiy being ; 
answerable over to the consignors), bmrthat thi^pro* I 
eeeds might be temporarily dealt irttV vroyi^^ttly 
that they were so secured ? Bat, if tibs bid nui the i 
Jesiddreot of the two lettersj^et wu Jjup^nsohent I 
in respect" of those proceeded <wW^e or 
I agent, and nothing more ? Were tbey trust ,*inds 
I or property, of which he had the aliArfl^ or dispo^iticHi 
aa such trustee or agent onhf, within "1^ terms^ and 
meaning of the enactment relidl on? And did*^he, 
by making temponuy use of tKlm, Hpproperly apply 
or appropriate those proceeds^ so as to b^opme amenable 
to that clause ? 

It however^ by such fempofaiy appropriation or nse.- 
the insolvent brought himself within that enactment, 
was he not bound to restore the 9oney as speedily as ; 
might be? And if so, how could he be guilty of an ; 
"unjust" preference, within the meaning of theaamCf 
clause, by any such restoration ? It Ss Jfaportant to 
eonsiderihis ; becau&e, while in Aspect of aome of these 
proceeds, the charge against the insolventls that he 
mititpplUd tru0t funds, the learned Chief Commissioner, 
deciding against the insolvent on that point, decides 
also that the insolvent was guilty of tk-frauduUra pr^er- 
enee, (in the sense in which that tenh was \ised,) by 
replacing a certain portion of them. 

During the month of June, a great -part of the 
Mercedes' cargo was sold, and the reniauider in July ; 
the bills received for the various paraelt being retained 
foi discount, or remitUBce» it would seem^. as occasion 
might require. The tetal amount of proceeds exceeded 
ieiO,000 ; and the sunu remitted or p^ oa account of it 
were as fbllows. The insolvent reachisd Sydney, on the 
15th June; and on the 6th July ha- remitted to the' 
Liverpool House, on the aoeouot and to the creditof that 
at Melbonrne, £3000. The lact of thia remitUnce, on 
thatacconnt, was doubted by the Chief Commissioner; 
and some strong remarks were made t^Km the subject 
The fact nevertheleas was as is stated. The evidence of 
it, now adduced, is irresistible. The poaof. Indeed, 
during the examinations, wae sufficiently <}onolii>i^d > 
but they were so numerous, that all could not be re- 
tnembered^and the minutes of one, at which the 
acknowledgment of the Melbourne firm was read, became 
twfortunately mislaid. On the 17th July the ineolvent 
transferred or sold to them, on father acoounl of the 
proceeds, a quantity of tobacoo to the value of J^300, or 
thereabouts ; in return for for rather on account of) 
a^ui X*a900 of those pzoceedft. nand on that day by him. 
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named Meyer. For that trmntttf or ule, (wnioii uie 
insolveDt regalarly entered in bis books as snob, 
infonning the Melbourne Honse immediately of 
the transaotion,; the insoWent had at the time no an- 
tbority ;— or none beyond that whieh he may bsve 
possessed, or supposed htmsel/ to possess, by virtue of 
the correspondeDoe already (quoted, or of his geneial 
powers to the agent of his prineipaL On . t^ 6th 
August, howerer, Mr. Bright oame to Sydney r>and, 
subject to the insolvent'n speedy replacing oLtbe firads, 
assented to the appropriation^ ETentuslIy, the tobaooo 
ivras resold, and its proceeds were remitted to 
Nelboume. 

On the dlst July, the insolvent made edHain pre- 
Hminary arrangements, for using £3600 more of tfee 
flour proceedB, for the purpose of reiiring tbevswAb, 
and by moneys of his own, the j£dOOO bills already men- 
tioned, dae to the IJYerpool Honse: which. biUs the 
Melbourne firm had, on certain conditions, promised to 
assist him in paying. In return he proposed or 
arranged to make over to the Melbourne ftrm aertain 
property at Paddiogton, worth about i£d500. ' He aoeovd- 
ingly on that day instructed his solicitor, on a etat^ 
consideration to that amount advanced, to prepare tne 
conveyance; and on the Sdnd he informed Bright 
Brothers, that he bad done so. But as (aooosding to the 
conditions just referred to) the insolvenibwas to give tte^ 
House noUee and $ecurUy, he waited a few dsyf ; when,' 
anticipating their assent, he on the 80th e^edbtted the 
deeds of transfer. The insolvent, h^eti^l^. did not 
debit the iGSIMX) in his books until the 31st ^ aad be 
still waited, b^re actually usfaig the money, until hit 
solicitor had received a letter from Brigh^Brotfaren^ 
dated the 80tfa Jnlyi accepting the salo, and until lie bad 
seen Mr. Bright himself in Sydney-— wmeo was on the^ 
7th August. The conveyance was then registeiM ; and 

I the £S500 was appropriated on the 9th. *,ThA«xesidae of 
the proceeds of the cargo, it is not disputed, ^^as paid to 
the Melbottme firm at or about the ataxm psmod. 
The use of the ^£2900 (called igSOOO in 9me of the 

I e xami nat i o HS i and in the- judgment) in order t(» pay 

'Meyer— replaced, wholly or in part, by the tobaooo-f-i< 
the misappropriation of trust or agenitjrftinds insisted on. 

' TfaeObief Commissioner holds it to be in^thin the statute, 
on the ground that the use of that flroqa jms not m- 
viously authorised by the piinoipals ; ani^flat, even if 
it had been, thoy (Bright Brothers, and 0>.) wffe them- 

; selves ogents only, and incompetent to ci|rfer 8aeh< an 
authority. If this be the law, a very important resu]^ 
indeed, and we suspect a very stastling- om|| will have 
been airived at, . The decision amounts toiois : that a 
factor cannot use, h >wever temporarfly, any ef the lands, 
o^bis constituents in his hands, ordiscount,.at his own 
risk, bills received by him in payment ot that consti- 
toent's goods, for aiV purpose of his own^ without being 
exposed to the loss of his certifioate, in case of evetitual 
insolvency (although he may previously have remit- 
ted to his principal every farthing^, and to the fixtther 
very serious penalty of imprisonment :— ^at the instance, 
too, not of tne cansHtUitnt, who, as in this case, may 
make no complaint, but on the represontation of any 
opposing creditor; or, indeed, as a nwtter of doty, by 
t^e Court itself, without opposition by any .creditor. 

Such a law might be a very beneficial ooe ; imposing 
a wholesome chedk on persons filling the character of 
agentp, who may be disposed to speculate with and 
endanger the moneys of other people. Is this the law, 
however, at present? Can the temporary use of the 
priflcipaVs money, afterwards replaced, by a factor 
for sale oi goods, be deemed an appropriation to the 
letter's use, or for his own benefit (assuming it 
to be improper, if such an appropriation) within the 
meaning of a penal statute? Would it be so, even if by 

' intervening misfortune the money wen; not replaced ? 
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-ia which the agsBt oconpiod, nlalivB to bia prio- 
oipals, Ihe poiillon th&t thii iogoLveot ooaapisd ; Kod in 
irhisb ha might not nnreisoniibl; have lupposad, from 
preiioa* commnnioatloDB, tbatits tamportr; use, aoaom - 
pinjed hy Eeauritj , would not be diB«pprO¥ed oC Visa 
tEe ut Id bi!i cose iiopToper, in Ibe mdM in whiob Ibe 
IifgiaUMn used the word 1 It wu vtsaredljr imgular; 
highly 90. It wu not even (itriotlj apukmg) wi'bin 
the coDdii ions in dinted by thoM oomnVDlcatioos. But 
waa the act in an; fair sodm erimffiaU ^a are of 
opinion that it was not ; nor are na ptepared to mj, 
that, indopendanU; of the special oironnutaDees, the 
insolveot would — ai a lutoi — haie been within ttte 
enaetnienL . ,- "* . 

The coUTeTBnoe of .the PaddiDgttn'iuoperty ia relied 
on. and anstainedt as 'an aot of wnnjP«i prefereoce— 
within the same elansB. It appears c^rl; to as, bow- 
eTer, that thiB.objeatioa fails — ifftlherwiBeinaiDtainable, 
and even assuming that tbe insolvent, at the tioie of 
that trausaotioD, koew himself to be insolvent in point 
of fact — on the sjnLpU ground th^t the tAnshr, whether 
just pr unjoHt, vas in no sense a preferenM at all. A 
" preference' obiii^iiHly must meA^ a Mlaotioti of one 
ereclltor, among two or more bavicg al thai iMMtnl 
equal claims to be paid. But her* it.i^ manifest that 
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fTtctdtd or teat eonUm,poT<meoia vUAa 
debt, and formed, ja faot, tbe (losai^^iioa lor ii. 
The MM is simpi? thj*. A factor ^^ in, MiThands 
qertain bills, given on aooount of tlM goods wbiofa, as 
atich faclor, he has sold. Instead of t^mtcticg or 
retaining those bills, he diseonnls thein ; uses Ihe 
proceeds, Cor a porpoeo of his own, i^d, ^ ,tiie - - 
time, or preiioUBly, oonveja silmB,hotises to nii 
eipal, in lien. Thn lavs be an impTofaM tiaaneuoD; 
but how Tfts it a prerereoce of one cd-mSMw eydilor lo 
anotber? And if it be true, tbst Ihsipi^laSv*'^ aaaant 
to this traaafer was obtained befqf&tbe distonstbrap- 
propiiation, how ean tlia Iran^lion be-uen deemod 
improper f ■■< ' 

The etaot stale of tbe trans«eDo«t It appaan Trcm the 
efidenoe before the Chief CDmraUsioDer, ii the one here 
■(•ted ; forneiiher <tbe flonr billi, nof, in fiut, tbe 
£9000 bills, were on tbe 9tb *^ AnguaUjM'^ttarilj 
— though the; were near]; ao. Bnt^ifwa tappoae 
tbat the 43900, when ^prt^riated. Sad reaehed tbe 
insoWe&t'B faoDda in the ordinal^ c^ofse, it flkj ha tfaa^ 
in point of law, thai a)enejw*aiKot.fhan speoifie^Iy the 
money of Bright, Brothera, but tbe maflV °i the in- 
solTGnt'; ' ht tting ibnphf Ihtir d<(^ to that aiaount. 
If so, no doubt, a -rcdnatarj payment to th^t Hna^e, at 
anytime aTterwards, in prefenmse taollwi credilonof 
tbeauBS datp, {and asMaiiag that the insolvent then 
knew binuelf to ber nsolvant,) might l)ave been a pre- 
(erenoa wilbiB tbatenaelneDt Biit,.oti oo.pooiid that 
we ean dieoover, aonld we iq that^caeej, hold saclh pte- 
ferenoe, under the oironmstanoea, to baya^een iu\jiuL 
The imoltent evidently never regarded the proceeds of 
be -floarae biet-n^-that anf pwtlott- of tbtoi eoald 
beaomein bi» haod«Hlabt> unlen and mill heeliDold 
use aneb portioa. Hd modved tbe Mrao originally, (by 
tbe peMOD Ibei) ttaoatitg 4ila bneinwa,^ on eertain 
CSnBi; wbieb, if b( «as bound by t^a, -sntiUed) 
Umaalf tn nee tbe pMoosoilB, orMBHtMu tobis;«iin 
credit, under aircnmitanaes whiob abooU Mable' him 
.*ith ««nrfntj to" .rO|ih«« tba atDoiint.. If; in, 
•pite, «r that .understanding, aaf «f .the: iqonej' 
-wliiek pnaaed Into bte bAnds.aeeeaaiAr became kia, en 
tbat not only would it pass to tbe aifignees on bia 
iMAra^tj,- hut that ha eo^ oat retnlt at payaay oi 
it lo hii prbelpal, without being poniahable aa for a 
preferenee, 1m would antlain *• we aoneeira moat fla- 
graol iojnatiee. 

Ann nlhnr ahavaa nTiiBtiiM nxaftuanu ••« >•«>•«>■ In i. 



rhich that cb»tge tost} k will he neoessaly to have 
learly Hoder reTiow, if ]|e oao aoeompliah the task, all 
tie law applicable to the aabject. 

The iBBolvent Act, 5 Tie. No. 17, containefd lio prori- 
ioD8 for the puoishment of insolvents, except in Ihe 
ery serions eases of fraud or dishonestf •specified In 
lattMB'TS itnd TH ; none of which are new in qoes^ion. 
(at there is one seetion in that Aot, to whiojii it in mate* 
iai fbrthe porposesof this Jadgment to refer; beoaose 
; throws light on the enaotment in the Amending 
ct, 7 Vic. No. 19, on which the qaestLon of UDJast 
rererence here depends. That section is the 8th.« It 
lakes void all alienations of property by spy "person at 
ie time insolvent, or medUating teqiiestration, or whom 
ttate i$ eequeitered wUhm tixiy day$ (^/t^rwanii^—whioh 
lall have ** the effect of preferring* any then ezistinj^^ 
reditpr to anotfieW So thikt, unaer~t&lfn$Taase, the 
itention of the insolvent in making anj^noh alienation, 
I (except in one case) immateriaL If made under the 
roumstanoes spedfted, a%3 lllilug the effootrof a«pre- 
irenoe, the alienation will be Toid. Th^ section noes 
amoce. *^ ' " .' 

By the Amending Act, however, ttctionlS, irhicb 
'eafes tatious oflimoes of gnater or lest- del tnqaeiny, 
le subject of preferences to creditors is considared in 
lother point of view; that is t6 say, as involving,* 
uder certain circumstances, punishment«^nd there-' 
re a question of crime. And the enaotmfnt exposes 
I insolvent to these consequences, net^in jMry caflfe of 
reference, bat only when it is in contemplation of bgnk- 
iptoy, or wheof being insc^vent, in faoi; he hww$ kkn- 
ilf to be so, and (in either case) the preferenc».wa8 
fraudulent or u^ust." It seems plain from this lan- 
lage, especially when compared with Uiat of % 8 ia the 
iginal Aot» that the insolvent's motive ^d Intention 
are meant to be the tests of criminality. If ineditating 
le surrender of his estate as insolvent* or knowing him- 
If to be insolvent, his voluntary selection of one cre^ 
tor 'for payment in prefereace to others with eqaal 
aims, might not unnaturally be deemed (in^ihe former . 
se) J^tauittlent or ^in the latter) unjuH, ^Certainly s^i' ' 
the preferred creditor had no greater ttlorar'claim ; 
id possibly, also, if he had that claim, but ptaseesed 
me higher or better in point of law. 
It is clear, however, that the LegiaUture has not 
•emecT aU preferences, even uode*^ tile conditions 
ited, to be fhiudul^nt or unjust ; ai^^erefore, it has 
pposed that some preferences may oe ihnooent, Si^st 
) hold every preference to be unjust, which was folun- 
ry, unless the creditor preferred had # higher legal 
lim than others f Under the Bankrupt law pi Eng-^ 
ad, every voluntary preference is termed fraudulent ; 
it it is so, solely, because it is ^(in legal 
irase) a fraud fupon that law — that ' is <io 
Y, manifest violation of its enactments aud 
licy, which are to secure an equal distribution of 
d assets, under its supervision. Suoii a preference 
ly certadnly be, in some oases, fraudulent in fimt: — 
t, under the English Acts, it is tormea so in a tecfani- 
[ sense only. And it is in this sense, exclusively, that 
3 learned Chief Commissioner explains that ta^' applied 
) word fraudulent here. But the ^ord, We 
ink, as well as the word uiyust, in our local enact- 
int, must be taken to indicate a character far less 
li vocal ;•— some act open to censure on moral 
>and8. 

This principle— that in the transaction or. matter im- 
iched (unless in respect of some act or omission, 
de specifically in itself an offence), the insolvent must 
ire done something morally wrong — appears dearly to 
re been established by this Court in the cases jof Qor- 
a's insolvency, July, 184i, and Hughes's insolvency, 
vomber, 1846. In the former case, it was held that, 
m insolvent had acted in his various dealings from no 
i motive, but as a ponscientious and honest liian 

Kill mtVk tkA {« AMf«*1a<1 *i^ Kta AAi>t«ai»AtA . ^i»1««Ia am f I>jk 



^^^ 



I 



? 



! 



1 



vt Mijr uiMuso, npeoiijiD^ pnraoQiar amissioiiB- or ttora; 

will form no ground for the claim. That prinoiple has 
been reoognised by ns in more than one instance sobee- 
quentlj to Gordon's. In Hughes's case, the Ooart held 
that a sale or other disposition of property by m person 
I in embarrassed oironmstances, and who either meditates 
' bankruptcy, or knows that he is insolypnt, will be in 
violation^ of the let, unless exeoatedj not merely for 
▼alae, bat without intent to injure creditors ; and that 
the purely spontaneous selection of q|ie oMitor, having 
no peoaliar claim, withont prenoas liabuitv or obliga- 
tion in eueb-insolveat, .legal or .mo^al, ^o satisfy or se- 
care that creditor, in preference to . others, . is clearly 
unjtut, within the meanulg of th« eaactoient* 
: Applying these decisions to the presan^ case^ we haVe 
to determine— >fiot whether, there hate beenerirorsiu 
Judgment on the insolvent's part, or tfansaptipns " in 
effect" amodnting to a preference* or iihctber iiia4eaU 
ings have been irregoiar, or unusaal. Or such m^ can 
be sustained in point of law, — ^biU^^ether he has 
dODfi' oome^ing^ indoh lie knew, (or 6i]d|ft- to .have 
known) was, in Ms po^tibn at the .tflb^rToearin^ Iq. 
mind Uie legitimate olaitos of otheii, unoo'nsoietfiioiis. 
If, however, he knew that be was J^solvcnt^a^ never- 
theless, without pressure, and froni jpartinfHy merely, I 
not a sense of duty, selected one creditor for payment, I 
in preference to others having equal^Mm^bis conduct 
was of that character. On the cbarj^iof aojual' prefer- 
ence, therefore, the question^ wiQ be, w^||ner Hir, Smith 
was insolvent when tne impeached traoslnmns obcurred, 
and knew himaeU to be so; and.whether the creditors 
said to have been preferred were fleeted by him, with- 
out reasonable cause or grounds ; they having at tb6 
time no fair claim to the preferenfii(.so gjiven. . ' 

We have mention.ei in a former portion of this judg- 
ment, that the insolvent while |n Englai^dpb^ained from 
the London House,. for payment of tneir claim, on eonii- 
Hon af his gMmif them tmne $eefiirity; and ^hat the 
seeuri^then proposed by himi but not finally fdecaded 
upon, #a» Hhe property of Morris teoA Moon, which 
insolvent supposed was avsNable toHmi, or. shortlfr 
would be so, by transfer fro% tligle persona. The 
written • exemination of ■ the m^lfsfit, on the 94th 
February last, will show that this arrangement bet^v'een 
him and the London House, Mfitated in detail^ was iq 
evidenoe before the firbief Ck>iniBi|si|l|ei'. ^hcb^inscAvent 
had in previous examinations (the 98th' Odiober, and 
Slsl December) 'ezplaine4 <why 4ie^ cauld^ot' give a 
formal assignment, however, in \rarsuance of that 
arrangement ;— and, moreover, that it^|ter all rested 
with himself tnd Messrs. Bright Brothers, as agents for 
the London House, to decide finally ^ the sul^ect of 
the security to b^ given. The Insolvent, it has been 
seen, returned to Sydney on the Itfth' ^uae, 1^56 ; and 
commenced winding up the^ affahre of his old firm 
(simultaneously opening a new set of books for himself) 
on the Ist July. The only secarity which he tnen had 
over 'Morris and, Moou's estater-^act/tfo^Zv^as we 
fKkllect, was an execution in the hands of the Shefifr 
against them; under which alevy waseithei' made, or about 
being made. And, on the 31st Jnly^tl^as^igns (or mi^kes 
an attempt to assign) his interest lu their, assets, by the 
fbUowinff wprds addressed to his.8ol^iciU)r ; in the same 
letter which contained t)ie instructioi^a, already quoted, 
respecting the Paddingtpn property. "Messrs. Bright. 
Brothf ris ,nt)d Oo. hold powers of attorney against me, 
which they have refVainea f^oiQ pres^qg, on behalf of 
Messrs* Ai^bonv Qibba end Sons, .of London, to whom I 
am Ittgely indebted ;*-end in consideration of. their not 
pressing me, I have assigned, and do liereby assign to 
them, all ipy right* title, and interest, in ^nf to all and 
any part of. Morris nnd Ca's estate; «na yoja wip please 
keep all dfeds, &o., on their beWdf." This Jetter 
appeers, by, the Qiic^ .(lompiissioper's indorsenikenL to 
hnve been given in evidence on ihe 34th 6ctober ; but 
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jtr, 18 alreBcl; mentioiied, bta beta loa^'OB OM scftnf ' ' ■ ' ■ i i •, 

Ej, tbs maolTeirt «oimnnDii»ted to (he Uelbonme ^^^a 

fcnse irbit !)• bid tfaai donv, -ieekiiuiB ■ «apj of 

ie Itttn «f tiw'SlAf and, on tba 30ih Jalj, 

Irdj writb to tha solieltor maotiOBin« the faot, ud 

tqvMtiag tbat be wiH oowUfr M«uie(r UMr ^ral 

R (A« MOttn-—" t^iag (aeb itep* ' <aja 

lie letter] *■ aa joa la^r dMnt neoauufi'lbr the 

Mtwtfonof our iatereaU, wd tboM «b1«h we repn: 

Knt." Tbis letter ipiMars also to bare been wodoeed. 

lefbrs the Chief GnninlBeioner oa tha Slth Oat^ar. 



M' the piiiceeda of the eiMntVm, lad reoaired ^bni— .. 
Be, eiCent of j^bogt {IHOO— irkil. eiantiultr j^aid t^t 
Hun oTer to firight, Brotbers, om their a^mif. 

The maldDK (u this Bsaigcmenl, or ittempled aisgn- 
sent, fcj the Tetter ft 31st Julj, iaas act appear to ta 
(be act of preference, either BugCaCned or relied in ; bnt 
tba pafmeot over of fba X16IX); by the Botiaito^ uader 
lh*t doeumenl, . UdIbb* the eTidSDoe, horSTer.^ii titis 
labjBot ba reJMted, wa ar« bodnd to aa; Ihit tbe Aatgc 
bilB. in oar opinion, wbicbei^ ba Ibe att qneitkaied. 
That the iseigDiiaeiit vfia a pt«fer«iia^ an^ lolantHj, 
there seems litUe room to deobt. Bat Ihare'ia tbe pkth 
of^lte iaenlTanll hlaaalA tbatanlil 3^tettbe^ hn ^eHevad 
himwH t« b« aotrcbt ; aad that bt iterer Mitftaplated 
aeqaeatifetkia mriil (be Tib or 6th ot thi>|^Ontb.^.And 
Mr. Blight' hat iwomi that in AttfaatbaaiamiDeltte, 
inootfenfe beoka, and ivaa Urn so aatiaflaAof-Ala 
•tabllltr tbatbe araMdhaTa adtanoadAim a IfFge ram 
( (en ibotUatld pcnnda knd apwarda), had 10 reg^ra^^. 
Whalerer preanire or etubarraiBmeatthaie i^ htta 
baa&ilbmii'oo orideuea in |ti»o«itl^ .Aatya ^Ireor 
teatimonj. -MrnSmlUiva;. ii> Jatr* have been iB,Wl . 
ineolrient; and^rif ^0,. t^e aeearit J attempted wasrad, 
Boi, •■ ire bate. «bo>h, the qikeslli^ here ia hlaknow- 
It^e of that tacL - i . i . 

It, bowcfer, Ibe loaoloeDt had at tbe tina ntt ifirw- ' 
ledge, *e ahonld atill IM aoable to ntf Ih^t -the fnttt- \ 
enee— under the eiraiiQitaoeei diacloaed, taking than | 

aSdivItB lobsequeiltir flled^iraat^^lF/ W& liH^ 
Tsnt, Boeording to bis (tatement of the facta^ad been 
almost Bet op in botineas by lbs LondoBfirm; aiidlhe 
time whiub tfa«7 promiaed hfai*. ao u^ytfttot. to Iba 
other creditor*, a 1 welt ae -to taim, o^ on tha'eipreio 
oondition of seeurity. Had Ae mwAv^ cdotainplated 
iailnia, he could Cit appears inoontestablr from the 
books, and the evidence of tho aeooantBnls)liaTe''easil; 
^d AothoDT-Oibbs and Sods in fblL Or he raiaht baie 
dpprUpd (heir friends at Melbonraa of his pos^n, iDd! 
paymeiit of their debt might have been ci4it>^"^- Bu^ 
(tiring tham aa he thought ieoaiitr, ao'd baTitig iaduoad ' 
Bright Brothers to lake £3500 worth Of landed p^pcrtf 
off big bands, tba ineolvent paid away large snnl^lo' 
oliur oraditora, but to those flrms (tha Me^i^es's esfgo 
eioapled, wbich wss in its nalnra aesKb trsniaetion) he 

Ciid nothing. With these facts before us, iA chnnot 
old that, in giiiog that seenritj. (he insolTeOt did aoj- 
thiog wbioh was nnconsdentious ; — Chat the< parsons 
tbareb; songht to be preferred, having promieed time mi 
the Taitbof BSourity, had no peeQliaroIaim on him to giro 
it ; — or that ha was tinder no moriii obligation, at least,' 
to glre It to them. 

The learned Chief (^mmlssiouer, hoireTer, oonsidered 
that two Facta — now to be mentioned — made tbe paj^- 
aaent oierofthejeiSOOoilmin'aU Krst, that pajmani 
was made after tha bankmptoj ; and, Beeondlj, it was- 
msde with tha knowledge, and even on the reoommenda' 
tion of the iniolTent Bat, if the payment was in pur- 
soanoe of a pravions arrangement, itaalr of the obaraotor 
vhiofa ita* been desoribed, and moraorer was a parme^ 
by the oUonwv, made on bis own reaponsitfility, and a« 
fM(htMtdC(impaiij'aa(eiit,nndei'whosa retunarand in- 
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(ion. Mr. Bright swears that he regarded the attoroey 
as ih^ ia the traosabtion, and should have held him 
liable had the ptfyjgaent not been made. It appears, 
however, that— the same gentleman remainmg solicitor , 
for both parties — ^the insolvent infcmned him of his in. 
tention to sequestrate : and thpn a oonversation ensued 
about the unsettled state of McHrris and Moon's security. 
The solicitor advised him thatrts it would probably now 
appear that, in fact, he was insolvent in July, the assign- 1 
ment would be void; and therefore^he fthe insolvent) 
had better indude aU theiiv proptrty in the schedule. 
Expressing, fhrther, some d»iUji|^a% to )iis own course, 
with respect to the money received from the Sheriff, he 
was in turn advised by the insolvent thai be might safely 
remit it; —as, if the transaction were adjudged to be a 
preference, Bright Brothew and Co., would return the 
money. On that simple oonferlation, Alsolosed without 
reserve, the charge has been made ifholly to depend. 

The insolvent himself, in one exiunination, says, that 
he "recommended" the solicitor ^ pay this, .£1800. 
But in another he speaks oCshwving ^finstructed" the 
payment. He made no effort, however, to perfect the 
previous assignment, but gave u^ all Morris atid Moon's 
property to the assignee ; and, although entering the 
debt due to Anthony Gibbs and Sons, as reduced by the* 
J61800, he explained the ciFottmstances of tibe payment, 
and the contingeooy of the amooj^ bStng jujoreased to that 
extent, should the j£1800 be awovertfi f^aok from th«n. 

Our conclusion on the whole, of <1lte case is, after a 
careftil review of all its circnmstanceSi as they now 
appear before us, that there |pi9i^n<f<grouQd whatever, 
so far as we can perceive, w^y^mr. Smith'a certiflkate 
should not be gran tea; and ve^'djrtit it to be issued 
accordingly. 

We feel it to be due, at the same time, to the learned 
Chief Commissioner, if not to th«<iOHrt itself, to express 
our strong disapprobation oC the course which has been^ 
ftiopted out of doorrt, in refetei^ce ^ Wm matter. News- 
paper discussion has been resorted^o ; and the insol- 
vent—or some one using hisnamer-^||fe reflected on the 
refusal of his oertifleate, iii term%,whioh no persuasion 
ofinnoeenoe can justify. J4i|L duetto" Ihe Chief Com- 
missioner to ojbserve, that, aithiMg^ we have altogether 
dissented from his view of |be lai^ aA to the jciroum- 
8tanco5 coo st^tu ting a fraudulent oV. ttniust preference, 
the distinction between thi^ -and -# fraudulent 
prefel^nce under the JBnglish. palate, which 
we have here pointed out, is ' by no ^means obvious or 
well understood. Actuaji fraud, in the ordinaiy sense, 
wfl^ not imputed by the 4ecisiQ|) ; jbdi the preferences, 
as the Chief Commissioner- apprehended, being volun- 
tary, were necessari^ fraudulent witUn the faieanlng of 
the enactment. And Jraah a cdnqusion, under the 
English statutes, would have been inevitable^ 

We shall, nptice, v.ery "ftriefly/ the remaining points 
in this ca^e. It appears that the insolvent inendoned, 
in one of his examinafions* a pHvAle letted from Mr. 
Hart, of the Melbourne Houfli, dated the d8th July ; 
referring to the Paddingtea houses, and to Morrii and 
Moon's property. The ' insolvelit gave extnets from 
that Tetter, on beiilg cross-examined respecting^ it; but 
refused to produce the original in ' evidenb«, oh the 
ground that it chiefly related to stridtly nrivale fsniily 
matters. He Offered to show the original, however, to 
tb)» Chiiaf Commissioner. We oaanol conceive that, 
under such eireumstanoet, the eventual destlmetion of 
that letter, or its non-production, qualified by such an , 
offer, oj[>enly made, afforded any inferanee against 
the insolrent, or any ground fer censure. Its produc- 
tion indeed could only hate lenred to verify, or disprove, 
the extracts given. The fact of assent to the two trans- 
actions mentioned* whether more nr less mtterial, was 
alcfiMiy established by the letter frofai the ftrin, dated 



'^^^^^'O^ addijessed to the solicitor. 
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already observedT effect haT'not'lefln TuBy f^rm by 
tha Clkief . GommiMioner. Doubts^ hqwevtf, are eX- 
pr«s^ ^ bim on the aaVJeot; tpd the ibsolTent is 
entitJecl, theiefipre. U oar opinipii. fhe questioQ do- 
pendf oa • « transaotion of pare^iaa^ daring the 
insolvenf^ ftbsenee in Englandft.of.^me il^eep aod sta- 
tions in this* colon J ; ^hioh^it seema, his brother had 
agreed shoald be held by him in partnership with a Mr. 
Langley., ,Bat, after a short period, the jRrhpl%of tne 
fands hariqg l^een sdpi^ied by the insolTent, I^angley. 
mortgaged bis interest in the oooeern to Ae former ; 
wbo thereopoQ assnmed the «hasaoter of mortgiu(^ecrt . 
only, and not of a moiety only, bat the toho20; beoaase 
the advanoes ezoeeded (as he maintained) the Taltt€k^of 
the whole. The inBolrent aeoordingly tfo desei^d hie t 
position in his sohedale, taking no iiQtioe of the partner- 1 
Qhip. It appears, to us, that whether that partnenbip ' 
shoald have been mentioned in the first instanee or not, ^ 
the property was in effect disclosed by the scheduii%r 
and that the creditors eoald not hare been benefited 
hftd^the partnership been there mentioned, axi^ « nNip^i 
of the propeitf claimed ondei^it with thd n^ortj^^* 
The Ikcts were detailed on M'^Xangl^y's setting np the 
partnership, .to sustain views of his own. ^ A prioi;;!npi^t" 
gage to a third party (saliiiect towhic^ thepturchase 
bad been ms^e) ifai therealtar.': p%id .'•ff?^ and the 
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assignee tiiieii took 0r claimed poswssipn pf tl^pioper^. 
In the absence of fraud; ifhich ^e ^J9<H h^^ ^f^^ 
been' even imputed, we cannot say that we disoowaiur- 
thing wrong in this matter; or that, under sttl|tW' 
onmstances, there has been atiyomfsaioii whatei^ iir 
the^ sense intended to be conveyed. ^Such as it 4^, i(( 
appears to us to have been pekeotly 1an<^nt a^d phob- ' 

jectionable.' ' ' \ . ' 

-* * - ' - - • — ^ 

HAGDOUOALL V. HUMPHRBT KtID AHOTHEB. 

Sir Alfred Stephen, 0. J^ delivered the judgment of 
fhe Court in this case, as follows :— • 

This is a motion by the defendants for a new tiiaL on 
ninedistinot grounds; of which four weflrdiapQM^f 
by us in July last, during the argument— ana tne case 
then stood over, to atvait the result of a refer|pee to Mr. 
Justice Milfv)rd, at Brisbane, by whom th^ call^was" 
tried. • ' ?. s/^ 

The Action was for alleged trespasses by sheep on the 
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possessions- 
periods, of the disputed ground ; the question being, in • 
effect, whether it formed a portion of the station named, ' 
nrwas within the Umits of. Mr. Bales'^ station called 
Long Point, recently before sold by him to the defend- » 
ftnts. For several years, it is an^[uestioaaole that woth 

Jiarties had been not only claiming, bat, in f«Qt, more or 
ess occupying the partioular land, by sheep or cattle, 
nlmoBt promiscuously ; so thM the mian point to be de- 
termined was, which of the two first held xt--in order to 
nsoertain which was the party tresptraaing. • Attd^then, to ' 
decide that question of prior occupancy ,-4he oeesipaaey 
«f other pelisons, the predecessors, of each^ became also 
matter for inquiry. The mass of evideno^.thue 
rendered mkterial, with all the difficuHiea superintoed 
by misapprehension, wilful misstatements, or d'efec- 
tite memoir on the part of w i t ne s s e s a «id ^Ihe im- 
pOKdbility in all cUses of their explaining the exaot 
position. Or even the names of partioular loeali- 
ties, over which herds and flocks have at vwious 
times roamed, during sixteen years or more, is under 
the most favourable circumstances peculiarly ei^barrass- 
ing; and it will not be thought a reproach, therefbni; hy 
may one competent to form an opinion, if in such a lal^- 
vinth either judges or juries should oooassionally mis- 
carry. Be this as it may, the first trial of this cAuse-^ 
hoth having taken place at Mai£liEi^d'-«*was on certain 
tenns set < aside, and the second, in which there was 
nubatantially the aame leanlt, ia now madft the subject 
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Tttdiot for the plaintiff watf against eridenee ; inaa- 
tUQoh as, «ay the oafsndaBta, fM wbiob vent to esta- 
Uiah prior etdasiTe pQsaesaion in Bales and others 
tinder whom thej tshi^, war^lear and ev^ cmeoatra' 
Atoted. u pon which obieetion . we ahatiun from saying 
more than that-^itfter very oarefol oonsideration of the 
jBotes of the learned Jad^e— we oonoeire the efidenoe 
im the question of possession, at ^ny time, to hate been 
Ijno meatis of that obaraoter. It appears to qs that it 
ITM eonfliotihg, and not conolosive ad either side; and 
we discover nothing to jmrti^ an opinion that the eti- 
4enoe preponderated agaiiilftt the verdict Seeing what 
luis already taken ptaoe, tfaoQBfor^ weoertainly cannot 
think it right to send this'oase dolm for a third trial, 
upon any terms, on the. mere cbanoe of 'a different 
ramlt - 

The nekt objection (tb0 ioorth in the notice filed; is, 
that the Jadge received evidence of acts done bj James 
Watson, in bringing some sheep npon the land, and of 
petmission having been giyeiK by the plaintiff to Jona- 
than Tonng, on one occasion, to go npon it to collect 
Btr^ed cattle. It is said-, that these matters ween 
dealt with by his Honor, as evidence «if repntation of a 
possessoiy right !n the jdaSntiff; and, undoubtedly, U 
that was the ground on wvich tbey ^kn^ teceiyed, or on 
wUeh tb^ jury were insttneted to regfrd them as mate- 
rial, the^ learned Judge waeMeatMpstaken. But we 
liate Mr; Justice Milford'a dlgtiH||lisoninbe» that snob 
was not the ground; and,'mM^irf tlfbt neitherwae the 
reeeptioiir of the evidence objeeteci to, 'ifor was the "^^aat 
ezoeption taken, or saggesti$d,(#hny observations which 
Ills Honor may have made, in the course of his charge, 
in reference to that evidence. 

It appiiars as to Watsou, that he had charge of sheep 
fn the ntfghbourhOod belcfn^ug to Mr; WenCworth, who 
jdso owAcd a herd of cattle three; and that the plaintiff, 
having lily sheep of hia dlsturbtid t'b6^ eattle» Watson 
htoaght W large flock of Mr. Wabtworth's ^ sheep tb the 
water holes where Msc d ungaiy i i ^ittttfrr theu d e pastm e d , 
4ir were supposed to be^ej^stming. In order by this re* 
taliation to Induce or fof«^ the pMftilP ttt^ abstain iirom 
trespassing on Went worth. ;iffhofe wdt^r holea belns 
the precise localities in ehntbHrin this aetloni the-an- 
dence f^tuM nawrrt^-wwrB iMjiimtmaii ailiiilMililH, aa 
■bowing, or tending<^o llqi^ 'Mttal possessionpn the 
plaintifft* for, 4f he had-ii»eat il e at tb o p laoes i n d i cated. 
Low cootd 'Watson's ttmidirj reprisals' have ailMted 
bimr ^od we perceive acoordingly > by the Kdgefe 
notea, that Watson , -men^s , not avly*' h ifei 
nonstmice thereupon' 'by Maed<Ui^, 'bdtr. an 
attempt* by Dovely (Ae lttt«r'9«(odknfai») to remttiathis' 
new eomers from the water bples. But -the ^okjeDtioa 
taken tA Watson's evidenOe, an« Insisted en tUrougbon^ 
tha argument before US| was the same as that taken ta 
jtha avifeqce of Toung; that th^ tdtif and impressioos 
of the ^e could no.more pr^udiee the d efendants, than 
the permission asked for ima 'ol^tained ' by'the'other— i 
naither^of them having- be^h connoted with the 'c(e-| 
l(|Qdanls, nor with any oae nuder whom they cUim. 

Mr.J^ustiee Mtlford reports to us, that. he. probably 
dil in the course "Of his charge make some observations; 
beldanUlly, to the eflbct im^ted to him; that is to 
{iay,t^at'the application in tha one case, and the act 
4one a^ retaliation in the ether, showed the party's own 
ppinW and perhaps the impcoMioQ. of the neighbour. 
pAod. : But his Honor is 4^r, that ha did not lei^ the 
goiy to suppose, that any such opinion or impression 
jwaa evidaoae, or to be considered Ij them in that light* 
fXha evidme itself was', as a1rea4fy observed, received 
|withoi|t objection ; and th^ judge simply regarded it. 
In the pointu w})^ch have been coounented on, asi show- 
ing aets of ownership, ifhe evidence of Watson, indeed, 
it safBeiantly appears* ia saarsely 4ipen to the argument 
appliciJUe to that of Toung-«^notwithstandigg ' 
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b«7L t>eeo better apired,,«tid beariBg ia mind that bo 
oV^tion WM taken, or aqggtticm xnada iit the pros«r 
tfaa to tUem Con which p^t w6 ttay refe/ tiot merelj 
4odeeiK.on8 in this Oonrt^fattt to WiUiiiM^v. Wikox, 
• A.alkd B. SM>, w« aoBoeH* tli»t wBiolewrlyi ftue oot. 
kouDc^ «Qi that it wosld not be Jaitv to i^JvmI f« neir 
trial on aoooant merely oilbOM obserwrfiooai * u \* 

As t» the reoeptioB of - tho ofideofe, k$d it boon 
objeettd to, we are of opinion that it Ma right. Sab^ 
■tantitily fas we* ooUeel it flrom the statements oo the 
ttrgnment, for the point dees not appear in the nqtes^^ 
the OTidenee of Yoang was this; that a|^ appUcauon 
to Maedon^l, or- £e member f of hit family >4tban.. 
reaidligat Pialaway^rtbe wkneaa reeeived penniaaiQD 
fnmi the latter to gonpon the property*. WeaMi^aca 
^Ihat IMa faeant-- or^fat least' referred to er inolnided. 
the disputed waterholes ; for, if not» the, leave &Wk \ 
■' was wholly immaterid. On this-aaaomptioni we. think i 
%t the evidence was admissable, as showing ait aet of 
/ nittlon oTer those? iniierhelea*-«ot the mere assertion i 
a right, but the exercise of it The etidenca of 
Yataan, aa we have already intimated, was- less to the 
purpose ; for, if it did not 4end to • ahow aetoal posses- 
•ion, it amomited only to tfaia-^tbat, after Maedoagall's 
remonstranee, the witneaa took away the intinding 
sheep, But it was still, we think, evidence of 4he same 
eharaoter. There was the assumption of ewnerahip by 
MaedoagaU.in either ease. . , ^.^ - ^. 

It was objected, that the plaintiff (ot thereU«ve. 
then 'acting for him) did not so remonatmte* or^ve 
permission, on the disputed locos; bat tfuit he was at 
the time on a part of Fklaway, aa to whioh there 
never has been a qaettion. How, then, it was asked, 
ean either fiot prove posaeitioik of the waterfaoles f It 
appears to us. that practically that objection ia of little 
moment. There was abundant evideno?,— whether 
eoontervailed or not by opposing testimony is not now 
the point,— that those waterholes were at vanom limes 
oocupied, or at any rate trespaaaed Upon and claimed, 
hy the MiiodougaTl family, aa a portion of the station 
eallea Pialaway. And then we find one of ftiem (Jither 
theTWntiff or his agetot), white in possesrfon of thai 
station; allowing a person to go upon, and etftoavounng 
to ccyihpel or induce another to depart from, the par^u- 
lar 16c&-^8 a portion of the same station. Jfoir tllere 
may be possession of an entire fSwrm. bveottfal occupa- 
tionof a portion only. The extent of Wb farm may he 
ahoihi, therefore, by other evidence. But the a^denoe 
nowin question, we conceive, goes as directly to the fast 
of possession as of title; and this, aifeeting the exact 
locality in contest. ' - __ , 

irthe plaintiff, residing at the time on the Pulaway 
Station, had executed a feoM ofthe waferhelee, the case 
of I)oe V. Roberts, l8 M, and W. 586. i«ee parhcttlwly 
per Parke B. in p. 539), is. in odr o«tniatt,< aA anthOttty 
for holding, that such would haver heen admissahle in 
evidence as an act of ownership,— in <fth«r woida, An 
net tending to show title.-:in W« to those ^^.^^l 
in What, except in the interest wh&h it oonvsya; does a 
license to occuoy iiS^r ttom a aease?. B^ 
the 'case here 'seenis to us to be *m«8»' 
If ifae plaintiff had, for 'iWa o^nr baneftti 
eanaed ahMp to be placed^ on *»' ^.^^ 
or had sent a pe|«on over them to seai^ for cattle, or 
tonted some one bff the grbWid '^Jf/^f *<«*"?5«it 
floe): there, it is scarcely qneitioirtftUi* ^^J *1^ 
•eta'vrould be evidence, tending to ahow fif not showjng. 
eonelusively) possession to hims^f of those waterholes. I 
In what does the actual evidenee differ f The plaintiff I 
4oea not, indeed, forcibly evict, but, toaisting on ^s own I 
fight, he renonitratea with and ^deavoora to •fiot;, «a t 




Iioiruaer on vnv groaaa; wuo eveuiuiaifj rvoiuveH %uo 
intruded aniouU .from it. lictr^ eprtaialj, does the 
I plaintiff $end Jonathan Young to the place : but, l)y 
' granting that person permilision to go, he was in some 
degree the cause of his going there. And, if a man maj 
occtipy land by his luuiiill, w« see uu leasau why- he fnay 
not by bis licensee. 

The poiit thus decided is to a considerable ei^nt 
new, and ii was argued %itli. mnch eoofidende on b^th . 
sides— tbe|folIowing oases, in addition to Doe v. Roberts, 
being dte|. Lord Bomfret ▼• Smitb» 7 Br. P.O. 17$; . 
CtArkson n Woodheu«B,H^T. B« 41d, in note ; BarreU t. 
Kemp, 2 H. N. C, 105 ; Jones v. Williams, 3 M. and W. . 
331 ; Woolway ▼. Bowe, 1 A^ aad Ei Hit ; Peaoeable y. 
Watson, 4 Taunt; 16; Jayne y. Price, 5 Tacmt 3S6 ; and 
Doe y. Pa^an, 8 Q. B. d32.v We toave referred to these 
authorities; but it issnlBeient to-emiounee* without par- 
ticularising any, the reiolt at whi<& we haye axrited after 
consulting them. 

It might, perhaps, hayet>ee& sneceisfiiUy urged, that 
portions of the eyidenc# given by Watson, had .they heen 
objected to at the trial,' were inadittitoibld ; sn<tfl as his 
original design in bringing the sbtfep, and the mere fact 
of Maodoogall's remonstrance; ss inducing (if thai really 
wd9 so) the witness's remoyal. Btit^ as ire haye already 
taken occasion to notice, ntf olijeotion 'to Watson's testt- 
i mony has been raisadb either ftt Nisi PriuB, or before 
onrselvee, other than that now disposed ol 

The nett remaining ground of motion is the sixth in 
the notice:— that the Judge Allowed evldenee to be 
giyea« in reference to eertAin proeeediagb before the 
Boundary Commissioner,' of somelftiing eaid- by^ -Ifri 
Bales, tending to show that he declined to meet a par. 
tieokr elaim ; although no eyidence'liad fan^ preyionsly 
giyen to proye what that claim or those proceedings 
were,, and although the latter thoAuelyea would haye 
been inadmissible, ad being irrelevant. ' l^e whole of 
this yeiy small matter is easily explained. The i^lalntiff 
sought to proye that, on an oedlsion wil^ some inyesti- 
gation respecting the Pialaway beondaHes was in pro- 
gress, or about to take place, the defendants' vendor Mr. 
Bales for some reason or other woald not go into the 
matter. The in/erence sought ^o^e thence established 
was, it seems, that he felt he na^^ bad ease ! ' The 
question asked and answflted WAB,^i{j[i|kt was it that 
Bales refbsed to defen«L" ^he gn^^nds^of tbir objection 
to this we have already slated. jbfi i 

We greatly regret, that time^honlcLhay^ been con- 
sumed in so very trifling an inquiry, Xi the dase at the 
time stood, however, we tmnkihat the question was not 
in improper one :— or, rather, we feel that we are not in 
a positioni' to determine- that it wes ^mnroper. The 
matter which Bir. Bales deelined to enter into, we can 
easily donjeotare, was in writing. Bnt it may not have 

• been so. ; Or, if in writing* the whole m^y have been 
> read alond; or that gwtleman may hafe, himself orally 

* stated the oontents of the* writing ; or die may, in so 
^ many words, have aaid what it was that he reftieed to 

defend* In the absence of all tnrriiii^ittary natter, there- 
fore, to lay the usual fonndhtion for the- oljedtion taken, 
' it oannot now be sustained. 

The remAininff undisnoiMKi wf gy onnds of motion, are 
the eig 
subst 
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Thla TTAs on ac^an of *jectmpnt, the ^lal Of which ' 
WM coitii'.^need on Friday. The plaintiff claimed a 
p«dce of U^d in the. parish of Hunter'* HiU'(KiMing 
I'oiiit), &s p-^rt of a thirty-acre ^ant to one Walker, 
which defendant, the proprietor of the adjoining thirty* , 
acre farm, was said to have encroached noon. 

Mr. Blak»* end Mr. St*»phBn appeared for the plain- 
tiff, and Air. Darrall, Q.O., and Mr. Meymo^ for the 
defendant. 

This was a most diffienlt and' complicated case. 
iThere were mixed questions of law and. oi facts, and 
among the latter were questionsr of boiin- 
dar7t upon whioh there was lengthened and 
conflicting evidence by surreyors and others, whysh 
would be utterly unintelligible without reference to 
numerous and elaborately drawn plana, such as were 
placed before the jury ^during the progress of the 
cause. There was, howeyer, but one feature in this 
eyidenoe which need be noticed. The grant to Wal- 
ker garothf^ F' eld of Mars Common as one of the 
boundaries, and was the enter one of four thirty-acre 
farms: that of defendant being the one delt <<o his 
(Walker's) land. All these farms w^re correct, ex- 
cept the first of the three, which included more than 
thethirty acres ; and the qnestion was, witether, in 
order to mtke up the ezdess which the possessor of thisi 
fann clearly had, he had encroached upon a Oo\em- 
ment road which formed one of its boundaries, or 
upon the next grantee. The latter position was main- 
tained by the plaintiff and the former by ,the 
dafiendant. The pKintiff's case, therefore, was 
that defendant, to make up . his own thirty 
acres, which had been encroached upon on the 
inner side, had himself ancroached on Walker's 
land by taking in a strip, 1 chain and 61 links in 
width, by the entire depth of the farm — 30 chains. 
This, which would be about five acres, was the 
focus in quo. The defendant's case was that the pro- 

Erietor ot the innermost farm had ma'le up his larger 
olding by encroaching on the Oovernment road, but 
had only come to his legitimate boundary on the outer 
Bide, ao that the next holder and the defendant him- 
self had their proper boundaries. 

The principal qnestion at law was as to the ▼alidita^ 
,-of the grant to Walker. In the year 1800 tliero was 
a grant to three persons and ** their succesfora" of thej 
.Field of Mars Common, as trastees, and the grant tci 
Walker in 1835 was of part of the land thus alienated. 
This grant was issued while one of the trusties ^aa 
atill living, but it was before the passing of the Act 
which made corporations of, these trusts, %nd under 
which Act there was a second grant of the ^anie com- 1 
mon (with a somewhat different area), in 
1849. His Honor held, after afgument, that 
the three original grantees could, under these 
circumstances, have no legal aucoeasors, 
conaeqaently that the lani would revert to the Crown 
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• Ik EauiTT. 

Before the Primary Jadge. 

B0LMB8 (infants) V. TAOGA.RT AND ANOTHER. 

His Honor ffare judsment in this ease as follows : 

In this case William James Holmes and fl?e other 
infants, his brothers and sisters, the children of ^ Luke 
and iLnn Holmes, are plaintifis by t&eir next friend, 
and Eliza Frances Tasgart'and Ann Holmes, the mo- 
ther of the infant plaintiffs, are defendants. 
* James Holmes, the infants' grandfather, made his 
will and died in the year 184) . By this will he gare 
all his real and personal estate to John Smith and 
John Tifggart, upon trust, to collect the rents and 
proceeds thefeof, anA after payment of his debts and 
funetal expenses to pay to ms daughter in-law, the 
defendant Ann Holmes, "£60 yearly daring her 
natural life, payable hidf-yearly, to be by her applied 
in rearing ana educating her children begotten or there- 
after to be begotten by Li^e Holmes." 

John Smith renounced the real estate, and probate 
was granted to John Taggart. In the year 1816, the 
defenidant Ann Holmes and her husband Luke Holmes, 
I do not doubt under the idea that . they were abso- 
lutely entitled to the annuity of £60, sold it to John 
Taggart, and by Indeatore, dated the 2oth of 
&iay, 1848, assigned it to a tIu^tee for 
John Tajifgart in consideration of £600. The 
trustee is no party to this suit. Lnke 
Holmes died in 1848 ; there is some mistake as to the 
exact date, but it must have been siter the date of the 
c^signment. John Taggart died in 1850» and since 
his death the defendant E. F. Taggart has been in 
poasessiou of the real e&tates of James Holmes^ the , 
origihal testator, the income of which is more than ' 
sumcient to pay the annuity. It is not shown who is 
the real or personal represeotative of John Taggart. 

The plaintiffs have filed their bill against Ann 
Holmes and E. F. Taggart, praying that the assign- 
ment of the annjaity may be cancelled ; that a new 
trustpe of the wUl of James Holmes, and a guardian of 
the iniant plaintiiBs, may be appointed ; for an account 
of what has. been received' by the defendant E. F. 
Taggart^ under iht. truato ofirf^i^^ Holmes' will, and 
• of the arrears of- the annuity unpaid, and that these 
! arrears may bQ paid to t>^e«uardian, and the annuity 
I in future duriivg the life of iKe defendant Ann Holmes, i 

fgi tk^ plaintiffs, and for further relief. ' 

The defendant Ann Holmes submits her interest ta 
the Court, and the dpfend-mt E. F. Taggart insists that 
.the assignment is valid. 

The caaf*. was argned by Mr. Ciry and Mr. Isaacs, 
for the plaintiffs ; and Mr. Bhike for the defendant 

E. F. Tftggart; Mr. Gordon appeared for the defendant 
Ann Holmes. 

Upon th* so pleaiing? it is obvious that no question 
is rais^'d, between the defendants Ann Holmes and E. 

F. Taggart, on the supposition that the former was 
absolurcly entitled to tho annuity. TKe only question 
is whether t.e sale is gooi as agninst the infrnts. 
That John Taggart bought the annuity, with notice of 
the clause in the will by which it was created, is plain, 
fiir the deed of assignment recitfis the will. Thia 
renders it necessary to consi-ler only two poinds, whe- 
tlier the beqnest creates a trust for the inf-ints, aftd i 
sL" tJ what extent ; for if it creates a trust, the de''end- 
arut Ann Holmes had no power to sell the annuity at 
all, and more especially to a trustee under the will 
whiOLi gaye it to her, and who had full notice of the 

trust. 
On tt'e plaintiff!*' side it was contended that the will 

I created a trust of the whole annuity for the infants ; 
on the side of the defendant E. F. Taggart that there 
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terms of the bequest only pointed out the motive for 
giving the annuity to Ann Holnties. Many cases 
were cited on both sides in whieh, under different 
forms of words, bequests were held to belong to th« 
one or the other class of cases. The following are a 
few of the most important : ^Wether^U t. Wilson, 1 
Kearn, 80 ; Hammond t. Nearne, 1 Swanston, 35 ; 
Thorpe v. Owen, 2 Hare, 607 ; Benson v. Witham, 6 
Simons, 22 ; Hadow y. Hadow, 9 Simons, 438. 

In the case of Hammond v. Nearne, dividends were 
directed to be paid to the testator's niece, for and 
towards the maintenance, education, and bringing op 
of her children, and after their coming of age it was t» 
go over. She had no children, and she was held to ba 
entitled to the dividends for herself. This does not 
decide the point in question in the present case, but it 
shows that under that bequest the niece was not a 
bare trustee for her children. So here, Ann Holmea 
would not be a bare trustee of the interest of the an- 
nuity not disposed of. lu the case of Hadow T. 
Hadow, two-thirds of the testator's residuary estate 
•was given to trustees for his children at 21, and ha 
directed that, till the shares should be payable, the in- 
come should be paid tt his wife to he applied for tha 
maintenance of the ehildren. It was held thittha* 
wife was entitled to the income, she maintaining the 
infant children. 

In Wetherell y. Wilson the bequest was of the inter* 
est of a fund, the better to enable the legatee to main-v 
tain his children. Here a trust was held to be created 
for the children, and that the inoome did not pass under 
an assignment by the legatee of all his property for the 
benefit of his creditors. This appears to have gone 
further than any other case in favour of the children. 

In Thorp v. Owen the gift was to the widow for 
her life, that she might support herself and her chil- 
dren according ta her di$crehon ; and for that purpoee 
it was admitted by counsel on both sides that there 
was a trust for the children, but the Court decided 
differently, thinking that there was no way for it te 
ascertain what interest the children could take under 
such a trust. In the case before me there is no suoh 
difficulty. 

Of all the oases, that of Hadow v. Hadow is most 
like the present, and though not exactly the same, yet 
strongly fortifies the rule established by former oases. 

I gather from these end other oases the following 
rule :— That if there is no unoertainty in the objects of 
the beni^ficial beqoest, in the subject of it, or the mode 
of application,, and the testator, by words or implica- 
tion, shows that the objects of it are, at all events, to 
take a benefit, a trust is created. In the present case, 
the objects of the l^onnty are the children of the de- 
fendant Ann Holmes, and her husband, Luke Holmes ; 
the subject, ^ the annuity of £60 ; and the 
mode of application, the rearing and educating these 
children (a trust which the Court can execute, and 
must, therefore, hold to be sufficiently certain), and 
the words **U>he applied^* appear to me clesrly to 
point out and order that the children are to be reared 
and educated out of this annuity, without any power 
to any pt^rson to withhold the fVinds. A trust being 
thus created, what is the extent of it } The annuity 
is given to Ann Holmes for her life ; the trust is only 
to rear and educate the children. Now, if she coulid 
properly rear and educate the children on £^0 a year» 
the remaining £40 would belong to her — the tnisi 
would have Me|i performed. So if die should outllye 
the rearing and educating t^e children, she would be 
entitled to the annuity beneficially during the re- 
minder of her life ; the trust for the children would 
ave been performed, and it may be that no othbr 
srson could claim the trust fund aqraihst the trustee, 
ren if it did not appear that Ann Holmes was an ob- 



. 



educating. Fdo^ot think it i8~lieceB8ary for Uie" 
Uourt to say, in particular uwtancea, when a chUd it 
reared or when education ia to ceaae. The law hat 
pointed out its limits. Rearing inoludes (especiaBy 
m this case, where the trustee u not bound to main- 
tain the children) maintenance during a state of de- 
pendency on the parents, so that the trust is t» 
maintain anl educate the children tiU they 
are emancipated from the parents' control, and 
have become independent citizens; till they attain 21. 
Should, howeror, an infant daughter marry, it can 
hardly be said that the trust for her maintenance and 
education <mght to continue after that event; linlafls 
the ^1 hid expressly said that i* should so continue, 
as till she should attain 21. which it has not. l! 
therefore, think that the defendant Ann Holmes wat 
a trustee of the annuity, upon trust, to maintain the 
children as to sona, until they should respectively 
attain 21, and as to daughters until they should re- 
spectively attain that age or marry, and subject therete 
that she held it for her own use and benefit. She, 
therefore, had no right to assign it. as she did, to John 
Taggart, but her assignment must at least in his suit 
be held to bind her own interest. The assignment, for 
anythmg shewn to the contrary, operated at law. The 
d^d was executed by Luke Holmes, and acknow- 
ledged by the defendant Ann Holmes, befbre 
an officer competent for that purpose, and 
It contains apt words of assignment. I 
observe that the object of the suit is not confined to 
the setting aside the assignment and relief in respeot 
of the annuity, though no doubt that is the principal 
object of it, It asks for an account of the rents of 
James Holmes' estate received by the defendant B. 
F. Taggait, and the appointment of a trustee of hit 
will. 

It does not appear from the pleadings or evidence 
who is the trustee under James Holmes' will at pre* 
sent. It is probably the heir-at-law of John Taggazt, 
so that, in his absence, I do not see how I can appoint 
a trustee in his place. It may be that the case eomee 
within the Trustee Aet. If so, an appliettion ean W 
made under it. 

As to the account against the defendant, B. F. 
Ta^gart, that mast depend upon thit--whether the 
plaintiffii have any claim against her. Now. if they 
have been properly maintained and educated, they have 
not, and then no account oan be demanded. 
Such is my view of the merits of the case, and had it 
been shown in the pleadings and proved, that the de- 
fendant B. F. Taggart had become entitled to the 
annuity under John Taggart, I would have deoimd 
her' to be so entitled, subject to the plaintifTs claim Ibr 
maintenance and education ; or if the person, whoevev 
he may be, who is entitled to the annuity under John 
Taffgart, had been a partv, I would have 
made a like decree in his favour ; but 
having nothing befbre me to show who ttket 
the-r- aTinnity_ under John Tkggart, I can do 
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ME COURT,— Fbidiy, Deckxbka 11, 
IN EQUITY. 
(Before bis Honor the Primtry Jadge.) 

MSWrON AMD 0THKR8 «• BAMXOND AND OTHEB9. 

His Honor gave jadgment tn this ease, as follows:— 

In this .ease the bill was ^filed on the 7Cb of June, 
1853, by 'Edward Newton, Esther Haghes, the widow, 
and Samne! Terry Haghes, and others, the ehildreq of 
John Terry Haghes, against Thomas Hatemond, the 
exeeator of the will of Francis Keopy and John BVancis 
Kenny and othem, the ehildren of the said Fhmeis 
Kenny, and pmys the foreelosnre of a mortgtge of eer- 
tain lands near Campbelltown and elsewhere. 

The bill states that Franets Kenny, being seized hi 
fee of the said lands by indentare dated the 7th of Jane. 
1838, made between him of the one part, and J. T. 
Haghes of the other, he, F. Kenny, eonveyed the 
premises to J. T. Haghes in fee, sabjeet fo redemption 
on payment of ^9000, and interest at ^615 per cent, per 
annam, at a time thcvein mentioned and sinoe past. 
That by indenture dated the 5th of Jaly, 1843, and made 
between John Teny Haghes of the one part, andBosetta 
Terry of the other part» J. T. Haghes asaighed the mort- . 
gage debt of d£8(KX), and the interest dae on if« and e<»- ' 
veyed the mortgaged lands to B. Terry, with a proviso 
for redemption on payment to J. T. Hughes of aoerfain 
promissory note. That the estate of Jehn T. Haghes 
was sequestrated on the 7th of September, 18^, and B. 
Terry proved her debt against his estate. That the 
trustees of the estate gave op the aeoartttes lor the debt 
to B. Terry, and by indenture dated the 0th of 
December, 1844, conveyed, the land and assigped 
the debt dae from - Kenny to heri subject 
enk to the equity of redemption anbsisting 
nader the original mortgage. That by indentare, 
dated the 4th August, 1849, B. Teny eonyeyed and 
•eaigned the lands and debts to Thomas Swendell f who 
has since died), and the defendant, Edward Newton, 
apoa eredit for the other plaintiffs. The bill then goes 
on to state, the will of Francis Kenny, dated the 7th of 
December, 1838, by which he gave, amongst other 
lands, the lands comprised in the mortgage to tiie defen- 
dant, Thomas Hammond, and his widow, Mary Kenny 
(since deceased), in fee, upon trust for the defendants, 
the ehildren of the testator; his death, in 1839, and 
probate of has wHl, which was granted to Thomas Ham- 
mond. 

The defaodants put In their answers, and do not dis. 
pute aoy of these facts, but they say that, on the 93rd 
of Febraaiy^ 1839, an agreement in writing was entered 
into between J'ohn T. Hughes and Francis Kenny for the 
sale to Haghes of all the land, stock, and agricultural 
produce of Kenny, on the following terms-^570 acres 
of land, being the whole of Kenny's landed property, at 
Ids. Od. per aere, £9869 Ss. ; all his homed oatile, aHp-^ 
posed to be 1100 bead, at £3 per head, /3300; all his 
horses and mares at i630 per head, JS600; all his aged 
ewes at 15s., £37i!»{ all other ewes, about 8000, at 958. 
per head, i;3750; all his wethenn about 1500, 
at 10s. a head. i^50; wheat, jgSOO; working bol- 
looks at Mn, about 16, 16119 ; farming 
implements to be valaed. The terms of payment were 
to be these : A release of the mortgage debt due by F. 
Kenny^ to Hughes, to pay Hammond's claim against 
l^enny, to give Kenny iSlOOO in cash, the remainder 
payable in ten years, with bank interest yearly, ap- 
proved security to be given by Hughes to Kenny for the 
payment of the residue, to the entire satisfaction ^t 
Kennf ; Haghes to have Um option of paying the whole 
amount;, or any portion, on giving one month's nc^ce of 
his intention. They state and seek to establish that 
Kenny having died towards the end of the year 1839, 



^except Jotin isiozsome, wncr 
Babteq^nentlj nftrried Maiy F. Kenpy), for a speaiflc 
^1 performance of t|MAgreemeot,whioh etiit, before hearing, 
'^l was eomproAised* and Hammond deliVered tpJ. T. 
J Hoghes, atock, part of Kenny's personal eftate, to the 
i\ Taliie of M90Sh by whiab the defendants oontend the I 
mortgage was satisfied, and to estaUlsh this oon. I 
elasion they eontend that Hammond «Bd Terry hsd 
00 pover to wU, porobase, and iffiply ihe promds' 

^of theitoekiQ tho masviar thej did, whieh appaars 
to have been Ihe fbijowing. The price of the 
-aieeh4raa-i6>QM»-'^nflfl • was ^pii^d in p^ypumt af 
paH or the whole of the debt due to Hammond, ^eoHA-in 
part payment of the intereat d«er on the moti^g^f 
^173 Ilk JI4% in payment of the fhneral ezpenaea and 
oUier dobta of the testator,' and' the reridne of ihe pur- 
ohase-money, £1142 5a» lOd*,. with intereat at £10 per 
oent., wnK'Hfiored to Tbomae Hammond snd-Mary 
Kenny, the exeotitor and ezeentxiz, by J. T. Hnahea's 
promtsiBoiy notei at ten yoart. The defendants say 
that this transaetion, if not frandolent, waa at least 
Mrm vim, and that the mortgage moat- be held to be 
saHafied. 

The evidenoe appears to ma to establish the before- 
mentioned facts, thoogh it is not so clear, perhapa, aa it 
might be, whether the contract was annulled after the 
sail for the apecifto perfonnance of the agreament had 
been allowed. to drop, or whetbec il waa partly per* 
formed by the delifciy of the cattle. It iwems to me, 
however, on the whole, that the cattle were deli?eied 
in porsoanca. of n new agreement, and that the one 
entered into between F. Kenny and J* T. Hnghea 
had been annulled and abandoned* The old agree- 
ment extended to the land aa well aa the atock, but 
under the ntfw agreement nothiag waa cTer done teach- 
ing that. The old one related to all the cattle and atock 
of F. Kenny, and agricultural produce, eetimated as, with 
the land, of the value of about £13,000. The cattle and 
stock taken under the new one only amounted in value 
to i£8081, and part of the atock waa aold to other per. 
sons. 

The cause came on for hearing before me on the 97th 
of November, and the 1st and 4th of December, when 
Mr. Blake and Mr. Butler appeared for the plaintiffs, 
and Ifr. Isaaea and Mr. Biley for the defendants. The 
ease appeared to me aft the time of the argomant to be 
involved in coneiderabla doubt, but I find on conaidera- 
tioo that I may lay aside many of the argumento of the 
counsel, and many of my own impreaaiona of the appli- 
cability of equiteble prindplea to the ease, and come to a 
conduaion without much diflleul^. 

I will ftftt look at the position of the azeentora of 
Kenny when they were dealing with John T. Hnghea. 
The agreement entered into between their testetor and 
J. T. Hughes, for the sale of the land, con- 
verted the land into personalty, ao tbat at Kenny^ 
death the executor and executrix had full dominion, so 
far as persons claiming under F. Kenny were concerned, 
over that as converted into personalty, if the agreament 
should not be ultimately carried out, over Uie price 
which waa to be given Ibr i^ if theagivement should be 
ultimately carried out, whieh was also personalty. Tbe 
executor and executrix had power to deal with both 
these subject matters, aa between them and the next of 
kin, or residuary legateea, they might seU, dispose of, or 
apply them in any manner they pleased. If the^ com- 
mitted a devaatavit they were anaweraUe lor it ; but 
they had fhU power over both ths land converted into 
I personalty, and the money wbiieh was to be paid for it 
Such being the power of both the ezaoutor and' axe. 
eutrix together, the aama power waa po i saa a sd by either 
of thenu Williama on BziO«toif, 810. 

Then, according to q^ ^onatiuotton ol the avidenca, 
either Hanunond or hn ^. d Mei7 Kenny abandoned or 
annulled by the new ^^reenent with Hnghea the 



^omnS^mtmcnnt^etween their tetUtDr 
Th«P» U DO proof of «By 1ktm± or oolkwlMi botweeo 
Hnghet and Kenny, on the oootnry, they nolentlf 
opposed eeoh othei; Thii ohendonaieiit or resoinNUng 
of the oontnot eonld not, howevor, feeon?ert the Una 
into reel eetote. See Cum v. Baiter, 6 BeeT. 0, note. 
(The marginel note of thot eeee ie m loUowt :•— A eon^ 
treoted to eell en ettate. The e^ntreetwes valid at his 
deathi hut the pnrohaaer lost his right to a.speeiiks per- 
fbnuoeo hj sahee^Boi 4aehes. Held -ihet the estate 
belonged to the next of Un, i|nd not to the hefar-ot-UiFj 
Hammond and Mary Kenny then still retained Ml 
power, as against their eesti^etrost, OTei the land as 
personal estate and over the stock. 

They, or at least Hammond, who had by Uaself the 
same power as if he aoted with ICaiy Kenny, then en* 
tered into an agreement with Hoghea for the sale of pert 
of Uie assets, m., the stock mentioned in the aeooant 
aet oat in the answer of the defendant, John Francis 
Kenny, for £9081, which of eomsa ha.coold do. Gould 
the application of park of this snm to .the paynenl of 
Hammond's debt, instead of to the extlngmhment of 
the mortgage debt, bo oomplafaied of by the Aett of kin 
or residnary l^teea, eren if thejr were propeiiy bcfom 
the ooart, in a snit properiy Instituted f I think not j 
for it amounts only to this : TherB are two creditors of 
an estate, Hughes and Hammond, both entitled to hA 
pMd out of it, and, ibr the s ake of ar g um e n t, Hngbeit 
was entitled to be paid before Hammond /tbc«igh thai 
does not appear). The one so entitled to ba pud first, 
▼iz., Hughes, si^ys, » I yield up my claim ; the iS8081 
shall go to discharge your debt instead /9f mino." I am 
at a loss to heoony fraud or maladmin i s trati on -in that, 
as concerns the next of kin orYesiduary leghtsee. The 
persona] estate was liable to pay both debts ; the pt^. 
ment of one before the other cannot alEeot th4 ultimate 
discharge of the liabilities, to which it is mbj<^ ; 
both debts were to be paid out of the personid estate. 
We must remember that the land was then personal 

estate. 

If the dischaigeof Hammond's debt in priority fa> 
Hughes' did not bgaro the residuary legatees, or nf)Zt 
ot kin— as it could not, they being liable to pi^ both be 
fore they could touoh a fbithfaig— no other part of the 
transaction could be ecnsidered as rendering Hughes in 
any way responsible to the next ofUn, or feddnaiy lega- 
tees. The payment of interest on the mortgage was a 
proper discharge of a debt, so was the payment of the 
other debts of the testator and his fnnenl expenses. |f 
an executor seU part of the assets of his testator for a 
time payment, it surely cannot be contended ,that after 
haring paid according to that agreement ha can again be 
called upon to pay for the property purohavodf aa if pur- 
chased for immediate payment, le., to pay twioe orer. 
Now we cannot here look upon the notes except as payui^nt f 
though they were not naidi they created a Hability equi- f 
▼alent to payment, and haying subjected himself to snob i 
liability, Hnghee could not be called upon again to pv ' 
the value of the cattle represented by the notes, 
Thi9 view of the case render it unnecessacy for me to 

consider the question of set-olT, or th« neeesdty for the 
defence being raised by a cross bill. If the nea^t of kin 
or residuary legatees to whom the land helouga were 
^ suing in the most correct manner, it does not 
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appear to me that they could succeed in establidling any 
right against Hughes or the plainfiff^. The preaent 
plaiati&, to say the least, are m as good a position as 
'Haehes, and he, I hare shown, oould be In no way 
liable. We hare nothing now to do with' any claim 
which the next of kin or residuary legatees may havp 
against Hammond, though I cannot sec how any claim 
even against him could be establiahed. - 

Then as to -the parties to the suit. The plaintiflb ire' 

certainly the^ risht pUintiffs, hut Hammond, it appeaipB 

to me is the onl^ proper defendant, he is the person to 

I be fbredosed as entitled to the land. The. right to 

I n»deem ^onlv an eaaitable rfoht^ is in liim i tliA 1a»«1 
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estate IB in the pUinliift; tfipy IJnly Ml 
to redeem may be foreoloied,. If by ssy me«ii8 tiia 
bad been trassferred from Hammond to the oth«r 
defendants they wotdd have been proper parties ; b«t 

this is not alleged. , . . , . ^. - "/ ^ ii *v a 

The biU mast then be dismissed againit all tke da- 
fendanis except Hammond, and the nsual daerea for 
foreclosnra made against him. , , 

The defendanta against . whom the bill ladismiasad 
areanUUed to be paid their aosta of rait l» tb«;pl^.. 
tiffii. Up to the coming in of Aba answer tha plainUffs 
depended on their own knowladga of tha transactions, 
thesuWeet ofthesnit; they ware than infonnad of a 
drcamstanoe (the eiistanea of tha agnamant) which 
rendered their claim on all tha daisndants. axae^i Hakn- 
mond, invalid. Theystil! pvocabd against them. »is 
true that these defendants da no* say wa haTa no inter- 
est in the subject matter of tha snit, but wha* they do 
amountato4hat.| tbay *ow^at Aer btT*»^, 

I donotthittk the abaanaa of the actual dMaimerof 
these defendants ought todepriire them of casts; they 
have disdosed all they ware bound to diadoaa^ and the 
plaintiff does not take adTantage d it* 

Iif Eauitr. 
BBFoas the Primary Judj^e. 

OaBOORT V. OA.Bai.TT. 

His Honor delivered judgment in this case as fol- 
lows : — • 

I haye endeavoured to find some f*a8e to giiiAe' -me 
in the decision as to whether the next friend of a mar- 
ried woman fsust be of substance to anawer thrcosta 
of suit. « 

This is not required in the next friend of an infant. 

Under no cirouoiBtanoes is a |»laintiff^ if within the 
joxlsdiction, obliged to give security for costs : ■ on the 
contrary, if he has no property he may sue in forma 
ptmperii. 

It has been held that t^fo/ne covsrt may sue in/ormct 
pauperis. 

Lord Granworth and Lord St. Leonard's have de- 
cided that substantial seourity shoirid be rf quiredfrom 
the next friend of tkfi.nt covert, L9rd LingdSle has 
, decided that it is not to be rpquired, and L^rJ Cot ten- 
ham has, in a case before him, expressed his satiafac- 
tion at not having to decide between them^ 

I must, therefore, look back to principle in order to 
come to a determination; and doing to, I think I find a 
aolntion of the difficulty in this — Ehrerybody has a 
right to institute a suit without giving necurity for 
costs, for everybMy is by law supposed to be able to 
pay them, and thi't may not be questioned. In the 
case of an infant the suit ia by the nexb friend, and 
anybody may bring a suit in the infantas name, sa that 
the suit cannot be considered to be that of the infant, 
but of the next friend ; he therefore is not obliged to 
show his capabtUty to pay oosts or %> give a security 
for th'^m. In the case of a feme covert, no person has 
a right ' to brinx a suit in her name wtchout 
her authority; she is not only tha nominat but 
tim real pUintiff; and as she i« supposed to 
po s ses s no property ahe cannot be palled 
upon to paf cos'ts. There must be somehodjr 
liable, and so a next friend really capable ef paying 
coats is put in the place of the feme covert, whom the 
law does not suppose oapabla of paying them, as it 
s u ppo ses all o&er plaintifis capable of domg.^ 

In this case, the next friend of the plaintiff. Ann 
Ghregory, not baing» in mv opinion* of ability te 
answer the costs of tha suit, die proceedings must 
be stayed till a new next £dand be named, or security 
for costs given. 
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In Equttt. 

fr. Tastice TheIirt (Primary Judge) said,— This is 

git for specific performance by the Tendor against 

purchaser. It now comes on for further directions 

I costs. Xke only question remainiog to be ^9- 

led of is, in fact, one of costs, and I am of opinioki 

t the whole of the costs should be borne by the 

endant. I hare already decided in oyerruling the 

options that a good title was shown to the defend- 

; prior to the claim being made, or at all eyeats 

s so, reference being had to the conditions of sale. 

s proper test at to the party* by whom payment of 

ts should be borne is stated in the judgment of Vice 

anoellor Parker, in Abbot y. Sourder, 22 L. J.'235. 

?he general rale," %ind hi^ Honor, '* is, that whece 

idor's title had led to the institution of the 

t, he is to pay the costs before the Master." What 

B the oause of the auit here } An objection to the 

intiFs ability to make a good title. That 

nt is found against the defendant ; and he 

>uld pay the costs which were the consequence of 

s unfounded objection. If the defendant had no 

ection to complete his contract, but that sufficient 

npensation for repairs was not allowed him, that 

int— a yery minor one— might haye been settled by 

kitratioo, as proyided for by the conditions of sale. 

furnished no excuse for his obliging this claim to 

filed and resisting- the claim on the' ground 

imperfect title. I do not think, therefore, 

It the mere circumstance of a small sum for repairs 

ing allowed for'compensation, should be tak^n into 

isideration to deprlye the plaintiff of his full costs. 

iiave already allowed the costs of the exceptions to 

3 Master's report in fayour of the plnintiff, and I 

nnot adopt it as a rule that I am always to depriye a 

lintiff of his costs of the s iit beoanse ou some point 

the Master's report I may differ firom nim. 

this case I certainly am not dlsposejd 

do so^as the wchole conduct ^f 

I defendant discloses a disposition, on his part, lo 

ay or defeat a just claim. 

Decree for specific performance, with in- 
est at 8 per cent, upon the purchase mone[y 
m the daV^ of sale, credit to be giyea in taking 
I account for any sum or sums which the 
intiff, in the bbape of rent or otherwise, may haye 
eiyed, and a fur^'^^^''' deduction from the amount tb 
made for the com*^®n'A^<>^ allowed bj the Master. 
Several cases were^^^ed by the Attomey-Generil 
sstablish the plaintirs ^g^^, which are tummed up 
the sentence of the Magu«f o^ »^ Rolls in Peers y. 
jyd (17 Beyan, 15§), and W^^^^ " peculiarly appli- 
le to the present case. Thu^> though the objection 
! on tHc ground of insufficiency .<rf ▼alue--but thne 
I a reference to the Master as to'ttu^*^*'»J'» P'^n- 
g OPats were allowed ; and in prono;*»ttctog judg- 

It th« iMaster of the Kq11« f aid : "I tWni **^** *• 
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lif Bavmr. vV !^ 

H4l>HAlf T, HOLT. T**^ 

Ux. Jnstiee Taaaxr deUT«r6d Hm Jndgmeiit ^f tl» 
Oonrt to the fiilIow<ii|r «AoC : — 

This i$ aa tppUeaoon (by nilo nisS) (m behalf of 
7. D. Badhem (derlaee under the will of B. Bradbury 
of rertaim land in Ctattrge and Ifulcet streets, Sydney), 
ealUng on the Ooort to deelaie inTalid a certain mort- 
gaire deed exeeated, or purporting to be execattfd, by 
/. Smith, as atfomey for ICrs. Bluabeth Bradbury, in 
JalylM^. In the etent of this applioation failing, alter- 
naUve rs^ief is prayed for; bnt for the preatat, it is snf- 
fleinit t« notiee tiie main objeet ivhieh the rule aima at 
attaining. It is not an easrmatter to oollset from the^very 
WMHethodieal mode in which fbots are stated in this 
«oaiseelproeeeding, the pieoiae mattefshi contest 
. between the parties— bnt by pntthig erents in the form 
of a namtfve arraiigement--as we can best collect 
them from the sereral affidavits oTer which thcyaie 
< scattered— the following sUtement presenti an out- 
line of Ae dealings and transactions between the 
psttlaa. **^I?1 "*■"• 

; - To commence so for back as Febmiry "IMl^it 
.appeara fn^ that month ICary Shiel— (formerly 
Bradboiy) was indebted to James Holt in 
the smn of £4200, and ezeented a mortgage in foe, of 
the land and premises in George and l&net itreets, 
I to scene to him the repayment of that smn. Subse- 
I qnm^ly in Angost, 1841, Haiy Shiel« the danghter of 
Blfaiibeth firadbnry, being pressed by her with a claim 
ofdoweronbehalf of the estate *with the consent of 
1 Holt— eold the land to R Bradbnry, then rasldbig hi 
Bntland. Thns then the estate was sold for the smn 
of £5000^ of which £4800 represented the amount of 
indebtedness from Ifary Shid to James Holt at the 
time of the sale. It is quite manifost then that Mrs. 
I Bkadbory can only be thus for regarded as the pur- 
chasn* for £5000 of a property subject to a mortgage 
of £4800 -so that, in point of foot, it was soldforthe 
SUB of £200 over and tbors tiie amount due to Holt 
on the mortsage. Until payment of the incumbrance, 
which was the condition upon which Bradbury took 
the estate, her title to derise in fee to the present 
complainant was cTetrly incomplete. With the view 
of iatisfoing this claim of £4800, it was agreed be- 
tween Holt snd Badham, iriio then represented 
Mrs. Bradbury in this colony, that Badham 
ahoold gire Holt a bOl of exchange 
for the amount due, upon his brother 
F. Badham, in Englandy to be endorsed 1^ Smith 
(Urs. B.'s) attorney, to whom Badham was then 
about to transfor his power. It waa also 
agreed that the dtle deeda of the pr o per ty should be 
ttinanitled to England, together with the bill of ex- 
change^ for tiie purpose or railing the amount thereof 
on mortgage. This profeet fofled. The biU was re- 
ftised acceptance by F. Badham, and it came back to 
the odonj duly protested, in Hay, 1842. A forther 
arisa d fe utui e took (dace respecthig tiie, deeds trans- 
mitted to England; but t&ragh re-tnmsmitted by 
the dtfp Chatham, which MUed from Lond<m 
in November, 1842— that Tssselwas wxedked. The 
mail waa however ssred, and the deeds accompanied 
by the power of attorney, reached this colony by the 
ship CHenmore, which arrived in June 1848. Imme- 
diately on receipt of this power of attorney. Smith, on 
behalf of Elisabeth Bradbury, agreed with Holt to 
giiBt to him a mortgage en the property in Qeoige 
and ICarket streets, for tiie purjKpe of paying the 
■mount of principal, faitercet, cocta, tad ehszgea owfaig 
on the UU of exchange: and oi or about that date, 
the amount so owingwas made mend agreed upon 
between Smith and Holt, to be tif gwAof £7042 15e. 
Thia amount is thus arrited at. ^ua origfaial bill waa 
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S0t«fbB£S9^£n^I]utprmiiMi^{fc>teb7%9''q-JFrit 
iwuiiih Hid ehaipalMettH npnoiMd to tlw uaQitnt 
of £TOU. \r« do sot go fato the deUil of tkeN 
eh«iM, B0> dw iBtB of intanrt at whioh the mortgage 
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V tranaaotians riKiat Ottpoiod in the eolnar 
tKial pcdat «f Snith and Belt haTiac mm* to 
Mnaat doe* not raM mat Aa taatfinwiy of 



n o( tba MORiage, A» data of the agraa 
BanaamartBiceiaelaariraatablUbed. ItSaiapor- 
laMiaaatiea wbU lb. toilh ilataa on thia point. 
~ -' ha mf, "WM Ae baria of tha 




I atap into iny ahoM in Jnae, 181S, and having a power 
~ • I, I wai to giia a oMMtaga 
;a and Maikat ctneti, nd to 
in Badhaa'a nana. Hm 
wholaof tba Mcn^p whieh had beta laeaind in the 
man tima wm taken iota aoaenat." He 
hither adde, "I fbmUhad Mr. Holt with 
eoow mBteriala to make np the toaeaat. I Amiehed 
Item* to Ht. Holt on the etaditndaef theaaooont— I 
Mtnnot iBf howmnohof thaaoGOVBtvaafaraiihadby ' 
me." Hm, then, ia evidanoe tt Smith, in aeeofdanee 
with tiM itatananti and admiaeiaoa thronghenti *^ flt 
b July, 1S43, prarfaraa to Vn. VnOtmrf* death, 
-whleli did not take ptaoa nntU tha Ibllowing month ot 
Aiunat, an tpaamaatww enteHd into between Bo^th 
and Hdt, that a moctgage tat tha aatosol admitted to 
ba doe ehovld be eaaentad and here cornea ia 
the pciBd^ that wfaat la agread to be de«^ 
Eqol^ reiiarda *e done— or, in other worda, that 
Bqnity looks npoo that la done wUdi on^t to be 
' dtme. In tha laognaga of lb. Ston, 1 Ttq. Jaria., «. 
•I (a).—" All acreemanla an eoaaiderad a* prnftntad 
whielt Bit made be a Talnabla eonaideration in EiTonr 
of penona entillad to their performuee. Tbej an 
eonrideted ae dona at the time when, aooording to the 
t«nor (kereirf, tha; ought to ItaTe been perfbraad." 

Ilia ^toma, It Bppeara tone, dlipoaeeof the ti^ia 
raiaed b; tha anppIaiMntal biU. Ooaceding that tha 
data on the dnh of tha mortgage deed rsiaea tha fair 
pteanmptiaD (aa wa think it doea) that 
the deed wm not aotDa&r exMuted nntil after Mn. 
Bradbwyi death, in Angnat, 1M3, jtt the agiae- 
mmt to exacnte a mortgage, pmoant to har own an- 
thorin, to aatiaf J her own d*bt, ia one which Sqiutr 
would aid in enfordng, and not permit to be defeated 
hr the want of technical fcrrnaliiy in ita eom- 
pletioo. Be it granted that in law the 
power of attone; wai ' exUngniahed by 
th*deathofthapai^wbogaTeit,ret,at the agne- 
maBt la exeonta tha mortgage now aooght to be in- 
peached wee made daring her lifrtim., w« think tha 
net of ancli agreement having been ao made, diveala 
the transaetion in Equity of an invalid eharaetcr, which 
might oUtatwiae attach to it Mr. Smith idiEDtiflea 
the iccouift marked A, prodoced at the anangement 
between him and Holt, ai the baaia of the mortgage ; 
and, aa lin, Bradbury waa then living, then wai not 
waatiog a vivi^'iiig power to give sBect to the agree- 



BanoS&iTtfils mortgage — tiy^jnn power was xuk ^^ •«. 
mortgage the property for Uie liquidation of tEd'flfil of 
£4800 drawn by Badham on his brother Francia, and 
that it did not extend the authority beyond that sum. 
MoreoTer, as that bill was retired, the power was 
altogether at an end. Bat how was it retired } 
Not by payment of the debt, but by repeated 
renewals of Uie same bill, and the charges 
of Interest, &c., became of necessity incident 
to the debt thus secured by bill, untU the bill was al* 
together retired and the debt liquidated. But on 
reference to the power of attorney, it will be seen that 
it was anticipated the bUl would not be paid, and pro- 
Tision was therefore introduced with the 'power of 
attorney of authorising the raising of the moMy not 
only'for liquidation of the £4800, but ** also of all in- 
terest due and to become due thereon, and all costs, 
charges, and expenses concerning the same." The 
bill of exchange for £4800 in the power of 
attorney represents the debt admitted to be 
due by'Birs. Bradbury. The repeated renewals of the 
bin was but a prolongation of that debt, and Mrs.' 
Bradbury was fi^ly chargeable with any incidental 
expenses in Hhe shape of interest or otherwise occa- 
sioned by delay of payment Her power-of-attomej 
was gi^en to hquidate a specific debt, and is yery dif- 
ferent firam the deaoription cf powers referred to in 
Atwood ▼. Muming, 7 B. and Or., p. 28, which was a 
decision to the effiact that general words in a power-of- 
attomey were not to be construed at large, but as 
giving general powers for the carrying into effect the 
spedal purposes fior which they were giren. Here, 
the special purpose was to proyide for a debt repre- 
sented by a bill expressly mentioned in the power. 

A branch of the case urgently pressed on behalf of 
complainant related to a payment of £1500 br him, 
transmitted by him to Smith for the purpose of being 
applied to the reduction of the debt» and 
) , for whieh the complainant, therefore, oUdmr 
credit. It may. be, and we are indined 

to b^ete vinSi % turn was so tMBsmitted, and it may 
hnte been intended to be applied by the party itans 
j mitting it to such a purpose; but, there Is no traee 
or evidence whaterer of Ita hating been so 
applied bj Smith. Enquiries haTS been 
made, . not only amongst the books of 
Cooper and Holt bot also at the TTnicm Bmk, where 
H was ascertained that a letter of eredit in favour of 
Smith kat £1500 was reodved in April, 1848, but 
iritbcnlasydireotiona whatsTsr as to tbat sum being 
Uk past paysMOti or on aecoont of the bin of exchange 
in £4800^ -mt tot any other 'sp^flc purpise. 
As Smith rsoelfed tli^ snm In April, 1848, the proper 
time te claiming credit ftfr it,if he had paid it to Holt, 
would hate been at leeADi July followioff, when he 
eoswed into an agreement'wtth. Holt aa to die amount 
whieh shottld form the bisis ^ the mortgage, when 
he states ** the whole of the moM^ which had been 
leoeited was taken into aooounu" WUh lespeet then 
to this sum of £1500, whether or not? or fbr whateter 
pvpose transmitted to Smith ?—tlMlre' is no 
etiosnee befbie ns ^to show it had eter 
leaohed Hoft, and it shonld not by ns, "there* 
fiire, be regarded as a liqnidation to anT^ ex* 
tent te the purpose of diminishing the amonnt due t>y 
the eomplsinant on the mortgage. In expressing this 
opiuhtt, we speak as to the etidence before us -but do 
not deelde that tfie eomplainant is to be thereby pre- 
doded firom piotfaig this or any other alleged payment 
he may hate made in liquidation of the mortgage, 
when the aoeonnts are taken as belwedi mortgager 
and mortgagee. 

Aa to the mortgage of the Bast Bano property— 
itwasgitenasaeollirtsral seenrity by Sndth. who- 
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pntent question, jfh^ had not taffideiit u- 
tlwnty, M an addittonal secority it it unavmilabla to 
the defi^ndaat for that purpoee. If he had, it is at 
most a odilatenl toevrity , of whieh the def^adaat oould 
only ataH himself in the ersnt of tiie Sydney property 
bailiff firnnd inadequate to the loan. Bat, it is eon- 
eeded, the Sydney property is more than ample for 
the money bowowe d upon it. For die lenti reoeiTe d 
from that p rop e rty the defendant ii liable 
to aaooont, bnt he was not boond to ke^ aeeonnt of a 
, property he never entered npon« and from which he 
took no receipts. There Is mneh truth and Ibree then 
in the oondiMing paramnh of James Oooper's aA- 
dairit, *'if J. Smith had no power to exeente the 
translBr, the complainant oeold not be pf^^dioed, «s 
he might have a msrtsd hia legal nghts aa mort g agee 
of the property." There ia, maceover, an olGir made 
bythesoUcitorof Sir D. Ooopcr, the pessnt trans* 
ftiiree of the mortgage^ in tha event of tna sale of tha 
Oeorge-street proper^, to release the country lands. 
If indeed he had entered on tbeae landa he would be 
b^ond to aocount for any moaays ha laceivnd from 
them ; but, in ibot, he doea not appear tobava received 
any rants fromthm, and there naa no obligatiott on 
h i»^ to take -poasessionf or to becoaM in acoounting 
party respecting them. 

Bealdes, the present case in coming under the maxim 
thatSqaitf regards Aat as donawhidi ia agreed to 
be done— dure ii another maxim too to whldi it is 
equallT aopUeahle^ whieh is that ha wlioseska Bquity 
must do Bquity. Itienoteaaytooonoeivaacaaemare 
pertinentiv applicable to thia maxim than the presentt 
wheraa devisee seskato atapinfto the ehoesof his 
diviaor, and is theraibre bound by the same aquiti^ 
that would attach to the davlaor haiaelf if she had 
been attve, and waa the claimant here. She aoidd not 
revoke the pQfwar to Saddi,ao aa to defeat an agiaa- 
ment previonaly enterad into between him and another 
peiBon for a good consideratioo. It was a- power 
toraiae ftmde to satisfe a debt which, uatflttwas 
satiafied, she could not have entered upon the enf oy- 
ment of the estals. And how can the dev is ee maim 
to be in a better poaithm than die pwty from whom 
his inherltanoe is derived ? ▲ feauliar instance of 
this maxim Is that if a borrower of mon^ upon usuri- 
ous interest, who seeks to have the aid of a Court of 
Bquity in cancelling or p ro cu r in g the inatnimentto 
be delivered up, the Ckiurt, in such a oaae, will not 
interfere in his favour unless upon the terms that he 
wOl p«r the lender what is bona JUe due to him. In 
thif ooipny, interest th<it would be deemed Qsurloos in 
Bagland la no ground for cancellation* and though the 
terms on whioh Smith borrowed the money ware hlffb, 
aawe have already remarked, it Is not shown uat 
thsy were unusual, cir that he oould ebewhare have 
obtsined the money on more advantageous terma. 
The power to him laid no restriction upon him as to 
the aai^rant of intereat— it left him a discretion to ^ 
Ihenmeyaabertrhe eoald--and Smith coold not ex* 
peot tolobtain mouey from Holt on a materially differ- 
ent n,ii of interest thanUrs. 3hiel, who transferred the 
iMrteage to Bradburr, waa r e qufe e d to pay. 
We do not enter upon the eli^Miraie ar gu ment of mx. 
Blake as to the eompeleney of Smith to execnts the 
mortgage on the ground that it waa a power accom- 
panid with an intereat, to we do not ace that Smith 
had such an intersst in the matter. He was the mere 
agent of Mrs. Bradbury under the power, and took no 
beneficial int«>reat whatever in the transaction* 

On the whole, we are of opinion that the complain- 
ant has not laid anffioient grounds to declaring the 
mortgaeedeed of Joly, 1843, invalid — and the role must 
be dismissed with costs. Bat, as the power- of-attomey 
from BCrs. S. Bradbury did not anmoriae Soii^ U^ 
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IN XQUITT. 
BALL T. HALL. « ^ , 

Mr. Justioe Thkuit f Primary Jadge) gaye Jndgmeat 
in this oaia on Saturday, on the Tariotis matters iii ' 
dispute between the parties, indth the e^cceptibn of •« 
few points^ which, it will be observed, he referred to 
the liaster in Equity for the purpose of tsking ftirther 
evidence upon them. The judgment was to the- 
folio wing effect : «- . > ' 

This is a bill fOed by Victor Hsll against his elder ... 
brother, E. 8. Hall, junior, the object of whidh is to ' 
obtain a partition of the lands in the pleadings men-^' - 
tioned into fire equal parta, and a declaration that ioUr 
equal fifth parts may be allotted to the plaiatifl^ sub* 
jeot to a mortgage of F. O'Brien thereon, and that a 
fifth part or share may be allotted to the defendant^ 
B. S. Hall, jun. Incident to this application is the 
usual prayer for proper conveyances, and an aooouat 
of rent, profits, &c. The circumstances under 
which this claim is made, are shortly these:— 
In April, 1835, pursuant to a promise 
made by Qovemor Macquarie in March, 18^1, Sir B.. 
Bourke issued a grant of one thousand acres of land 
at Lake Bathmrst to Edward S. Hall, sen., in trust for 
the use and behoof of his seven children therein 
named. Of these children, one, Jane, died unmarried 
in .1839 ; and another, Sophia, who was married and 
left one child, disd in 1841. By deeds of indenture, 
respectively dated March, 1852, and January, 1855, 
three uadiyided parts, belonging to Charlotte HaU,. 
Matilda Corlewis, and Georgiana O'Brien, were, for . 
the considerations in these several indentores 
mentioned, oonveyed to the plaintiil^ and be- 
came, as well as his own one . equal 
undivided fifth part of the lands, abso* 
lutely vested in him (as contended for and 
alleged by the MU) for an estate of inheritance in fee 
simple. It is conceded the remaining fifth part ia 
vested in B. S. Hall, jun., and the main contest in 
the suit lies between the two brothers— the plaintiff 
claiauns fom-fifths of the property, and admitting tha 
other fifth to belong to the defendant; whereas 
•the defendant daims amoietv, being the southern 
portion of the whole estate of one uioasand acres. 
The defendant O'Brien is formally made a defendant, 
as mortgagee of the plaintifl's interest in the estate. 
The original grantee, for some unexplained oanse, is^ 
no partT to the suit— his evideace even 
as to ttie nmily arrangements alleged to be sanctioned 
by him has not been t»ken, and I am left to deal with 
the case nudnly on the documenta which are undis* 
put«d,andontheteetimofiy of the defendant which 
ia not gainsaid or rebutted. Aa to the estate of the 
childroi, it appesxs to me, from the laaguace of the- 
grant, that taey take aa joint*tenaats, and their title 
opeiatee at least from the date of the issuing oi Ihe- 
grant Whether it may not operate Arom the date of 
the prontee is a question immaterial for the purpoiea 
of the prasent suit to dtsouss. Sallloe it to say, thsV 
from the date of the grant at least, they are jofait- 
tenanti, and their fether ii a neie ni^ed truatee, with* 
out any beneficiary intereat whatever in the land. 

Besides this point, I am at present prepared to de» 
eide that the father of these emldren had no power by 
j arrangement with any of these, or any other person, to- 
divest them of their rights. He was a mere eonduit- 
pipe, to ooBvey the estate to hia children ; but he 
could not lessen or enlsrge their respective Intenatf . 
By the agrseoMBt whioh the defendant alleges he 
made with his fethsr» he took nothing, becanse his- 
feiher had not power to mako ttrah an amemcnt. 
i The strength of his title, if it OWL be snstained la that, 
' he— ondotwlsdly a Joint^teiii^^ ''^'^ ^ bioUiera 
sad sistan— Jias been ^ possesskm, fbr 
twenty yaars, of th* Aoathem portion of 
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hearlnglof die cftuae was whether he ooold not take ed^ 
Tantace of thU delence| as he had not railed • Uie tte* 
tate of UndtotUma as s defenoe ehher by plm^ attswer, 
or demiUTer, oonfotiiiably to the praetioe Of the 
Court in eqpity pleadiDcs. lfoW| the dotftriae on 
this poiiit in Prince ▼. Hejion, 1 Atkyns, MS, is thus 
stated :^*< Ifo adYsntsge eta be now taken of tbsite- 
tute of limitations, it not beiaf^ pleaded by the defiind* 
ant, or ' insisted by his answer, which in ntt oases is 
neoessarr, in order to haye the benefit of eneh bar to* 
the plainttiTs demsnd* thongh indeed thn 
eourt sometlmss, when there is a very Mri*^ 
demsnd, notwithstanding the statote is not pleaded* 
will in its discretion, rednee the demand to a reason- 
able time, and makes ose of the statute as a reason* 
aUe mle to go by in the ezereise of that discntton." 
In Harrison y, BorweU, lOth Joiner, 382, in laying* 
down a sunilar position, I find the Yiee-OhaaMLkr 
obeerves ** ss a reason for the rale that the plaintiff 
might be pntnponhis guard and might ha^e an op* 
portonity of disoorering something iriiieh woold a^old 
the bar created by the statute." Now, on readnig 
the answer, it is stated in the 15th paragranh o^ the 
answer, .though the statute of bmitationa* 
ii 'not expressly mentioned, yet the de- 
fendant does state that about 18^6, whieh 
was twenty years before this biit wasfiledt hewaa 
put in possession by his fother of the southern portion 
of the farm, to be held by him as his smrats ea^ate* 
snd thai he has STsr sinoe so remained in possernksr 
and occupation of such southern porUcm..' I have 
already remarked that the mete pjuttine Into poeaession 
by an unauthorised person, as his ihmer was, creates- 
no title; but the remaining in possewion, by a Joint 
tensttt for twenty yean does ereate a titie under the 
statute, if it be a tenure that compliea with the rcqui- 
sites stated in the statute. It cannot be said that radi 
a statement does not, in soum degree at least, csll the 
plaintiCs eridenoe to the foct, that the defendant 
relies on this oeevpation as a defenoe. But, admitting 
this is not distinctly done in the answer - taking the 
eridense which was' not objected to in conneetton with 
^e answer— Hand, moreover, <m whioh defendaat'a 
counsel cross-examined before the ICaster— it is plain 
that the defendant'a main reliance was upon the ^ 
years' permission, and |the |pUintiff was aware of it. 
The defondant anbstantiTaly stataa that *' he was put 
into possansion upwards of 20 years ago, snd that it 
waa a Ikmily arrangeaasnt with his fower, two of the 
Joint-tenants being then ef age." It is too late, then» 
m my opinion, to raise now the objeotion that' the 
defendant did not r^y on the statute of limitations, 
so, tiding the nde of ^Useretum referred to in Prince 
T. Heylon, in AtUns, snd also the case from the Irish 
Bqui^ Bsports, reforted to by lir. Riley, which sug» 
geets a doubt wliether this defence may not be raised 
otherwise then by answer.— «ee Drought ▼. Jones, Irish 
Bq. Rep.» ^1. 2, p. 806,— the defendsnt is 
entitled. In my opinion, to the statutable defence on 
which he relies, if he ean establish it But,whll8tl 
admit this, I oannot admit that he has fundshed me 
with fofflcient msteriak to enable me to pronounce at 
present that his title to the moiety is made out. If I 
were to give a Judgment on such eridenoe, I should 
Justiy expect that the foil Court woidd direct a simi- 
lar course to that direeted in^Wilshire ▼. Dearing/ 
where the case was sent back to me to take further 
endence, as there was not sufficient grounds. laid 
befine me whereon to foitwd a decree. I 
shall anticipate sudi a probable event, how- 
erer, and sate both parties the expense 
and ddby of an appeal, and direct further 
eridettce to be tidben before the Master on ceartain 
points on whieh the OTidence of lir. Hall, the defend- 
ant, the witness examined on his own b^hali^ is Tory 
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WiHilSiis view, I will refer briefl[y tcTthe clause ^i 
the itatate which interfiBred with the principle ~pra- 
I^^Vioiialy retogidted— that befture the Statute of T.^yniti^- 
tiont the poaieMion and aeiBure of one eo*paroener, 
jcrint tanant, or tanant-in-common, waa the poMaMion 
and aeUn of all. By the 12Lh aeotion of the 3 and 4 
W. lY. C. 27 it ia deolaiedt however, the.poMesaion of 
one eo*pareene» ahaU not be the poeaeaaion of the 
oifaera-; aad br aeetion 16.of the aame Act, ten yean 
ia the period allowed doling which a peraon previonalj 
^Ht^lh^^ through infuusj or other canaaa moat eome 
in. Bgr the 2nd leetion of that Act 
alao, twenty yeaia ia made the linut withhi 
which, after right of action once aoonied, reooTcry of 
land or rent ahall edioe. Nowhere, prariona to the 
filinsof this bill, the defendant, it haa been alleged, 
waaln poafleaaion te twMity yeara and npwarda— 
daiming a moietr of the land abaolntely of hie own 
right — hffe uao, more than ten jeara are 
atatedto haTe elapeed ainoa the diaability of the 

Slaintifftiuroiighiniuiey prior to the iUiag of thia 
ill. 

Now it ia ittggeated with force an^ fidmcaa by. Ifr. 
Morray in argament, that some of the anrviving 
Joint-tanantB mfty be imdar disability firom infancy. 
jSow the fbct is, there ia no poaitiTe or aatiaAictO]^ 
eiideiiee. Thia, then^ia one aaaterial point on which 
I require precise inibrmation. It la stated Tery 
Tagoely that d&Ntf 18S6 theplaintifl; Victor Balk waa 
oteitf tan yeara of age and that he is now odoii^ tairty t 
two; bat nothing la aaid aa to the agea of the other 
Joint*tenanta« ft wonU be too iriolent an inference to 
drawftomthefiictof the plaintiff's name appearing 

ilasi hi the deed, that therefore he waa the yoongeat of 
be children. It may be that his sisters ware younger, 
thongh their namee haTe nrecedence in the grant. 
That because he waa of age hia sisters were also of age 
' ia too Tiolent an inference ttom the "mere sequence o 
names in whioh his name iqipears laat Important in< 
terests cannot be disposed of on such a slight and in^ 
' toificicnt presumption. 

First, I reqidre eridence to show if any, and, if ao 
which of the oo-paroenera in the pleadinga mentionec 
were under the dUability of infancy or any other diS' 
ability mentioned in the 16th section of the 3 and < 
Wm. 4, ^, C. 27» within ten years preyioos to the tim< 
at which the deftodant B. S. Hall daima the aontheri* 
snoiety of tlie land in the nresent suit by reaaon o 
20 years' possession. . Secondly, by what mode o 
measurement, or other meana, the southern is dis- 
tinguished ftom the northern portion of the fiurm 
whether aacertiined by actual admeaanrement, or ar 
arbitrary reoo^ised boundarr line; whether, also, an^ 
and what portion of the faniily resided on the northen 
portion during the laat twenty years, and whether the 
oefendaat waa in exclusive possession o 
Ihe southern daring that period ; and 
lastly, whether when the agreement alleged V. 
haTe been made between E. 8. Hall, aenior, and B. 8 
Han, junior, the obligation by the lattelr of contribatin( 
to the support of the family, which pre-eziated at leas* 
to the date of thejureement, formed a conditioolof auel 

riement. Oa tnese sereral pointa the eyidenoe o 
defendant is so Indistinct and unsatisfactory aa tc 
precise datea and the exact terms of the alleged agree 
ment under which he allegea he to ok posse ssion, that ] 
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Inequity. 
Before the Primary Jailge. 

This WM ft motioa for an attachmeiit against the de^ 
fbndant for haying disobeyed an injuaction of th r 
Ooorty whereby he was leatraiDed from the tale of oei 
tain partnership property. 

Mr. Blake appeared in support of the moUon, an 
Hr. Stephen opposed it. 

The injunction had been obtained ex parte, and it 
eflfoot was to restrain the defendant from selling thtl 
property in question *< until he (defendant) shall haye 
answered the bill, or the Court make further order tc 
the contrary." The defendant, haying filed 
his answer, proceeded to sell, regar^g 
the injunction as haying been made in the alternatiye, 
so that by complying with one condition he was di>- 
eharged from tne other. The defendant, it appeared, 
had been so adyised by his solicitor, and the same ar* 
gument was used on the present occasion ; also that 
the plaintiff was estopped from making this application 
because he did not take out the wnt until Biter the 
defendant had filed his answer and had sold the goods. 
On the other other hand it was contended that, in any 
case, the defendant had been guilty of a contempt in 
not haying first procured a dissolution of the ii\junc- 
tion. 

His HoNon disoharsed the rule upon the payment of 
the costB of it by the defendant. 

OAZB y ••^• 

SUPBBMB OOUBT.— TuMOAT. 
SiTTUiua nr Bairoo. 
Bbposb the Chief Jnstioe^ Mr. Juitloe D iekfa ap n, nd 
Mr. Justioe Th^. I ' i| J 

BAXJB T. ]I*D0TJOALL AXD OTnU. I ^ ' 

This was a motion for new trial of an aetioiirar tres- 
pass upon a squatting ran in which the plaintiff had 
saeoeeded. It had been partially argued on Tnesday, ^ 
and ti^e argument was now resumed and eoneluded. . 

Mr. Pauoett and Mr. Butler appeared in support of , 
the motion, and Mr. iMaos and Mr. Wise in suj^ort 
of the Tardiot. 

This ease had, in yaiiooi thapei, been repeatedly 
before the Court. It was a dispute of the usual eha- 
raeter between two oooupants of adHaoent runs at 
Liyerpool FlaiBi. to determine their nght to a slip of 
land OIL which were certain water-holee. There had 
been cross actions, be t wee n the disputants, in one of 
widoh, tried twioe at Maltland» the present defondanta, 
who were then the plaintift, had suooeeded, and the 
Court had refused to disturb the yerdiot. The case 
now under dlseusslon, iafoliing precisely the same i 
questions had been tried inSFdney, the result hsd', 
been Just the reyene ; and the 'Chief Justice, 
who tried the ease, r eport e d that although he was per- 
sooaQT of opinion that the yerdiet ought to haye been^ 
the other way, he was by no means prepared to say 
that the Jury were wrong, as there had oertidnly been 
eyidenee on both sides. This yerdiet, howeyer, was I 
one by minority. The defendant in the ICaitland case 
had been one Hnmphrqrt who deriyed title under J 
Balee, but the latter new came In to defend, for the * 
, oocupiuits, the title which he, Bales, had transferred, 
and the question was, as already stated, preeisetly the ' 
same as oefore. There are, it was stMed, two other ' 
actions pending— one at Maitland and one in Sydney, 
inyoiyingthe same points in dispute. Theendenoe 
was exceedingly yoluminous, each puty tieatbig the 
other as a trespasser upon the loeut In ouo, and going 
back to the acts of the first oocupaats of the ground in 
support of his own title, as well as disousshig all the 
doings and disputea on either ride up to the preaent 
time. • ** ♦ 
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The principal gronnds of .tlie pregent motioii 
that tbe Tordiot was against aridencai and ^ 
against the weight of eridenoe. The eibct of 
tiie eridenoe was therefbre disoussed Ivgely 
and in detail by oonnsd. It was indeed aTened, as 
one reason for granting this motion, that the Jadge 
onght to hsTe told the Jnry there was no eridenoe of 
transfiBr of possession from the person through whom 
one party p ro fafa ed to derite to the person from 
whom the other claimed to trace his rignt It was 
contended, howmr, first, that this ,was a matter 
not of law bat of eridenoe, which it watt for the jury, 
and not the Judge, to decide ; secondly, that the 
attention of the vaxj' had been sulficientiy drawn to 
this point by his Honor. 

Their Honors arriTcd at the oonclasion although, as 
they stated, with rsfCMt, that there must be a new 
trial in this ease. Thsy were not prepsred to say 
eren that there was a Krvn^ preponderance of eridenoe 
in fiiTonr of the defendant. Bat they wtre of opinion 
that there was «om« preponderanoe ; and a minority of 
the Jnry had arrlTca at the same eoiielasioii. Neither 
of these reasons— the opinion of the Ooort as to the 
preponderance of eridenoe, northeteotoftheTerdict 
hamg been by minority— eoold suffice in them- 
selves for the grant of a new trial; bat 
they were ingredients te the consideration of 
this Ooart. Taking these two ISiets Into their 
eonsideration, and lookkw It the magnitude of the 
interests involTed, their miors thought it ne ets s ar r, 
as a matter of preoautioo, that aa opportunity ahonld 
be afforded for taldng the opinion of a second Jury. A 
jnew ttlid would, thenfore, be gpranted «b ^rma m 
^yment of costs. If such ooM were tued, and 
demand made before the end of the year, payment must ~ 
be made on or befbre the 16th of January as a condi- 
tion precedent to the new triaL If not taxed until 
January, payment to be made within fourteen days 
alter taxation and demand. The new trial to be by a 
spedal Jury of twelTS, and eaoh party tobeatliberty 
to read from the Judge's notes the evidence of any 
witness whose attendance they could not, hf due dili- 
gence» procure. Upon the qusstion as to the transfer 
of Dosseision the Court ftiUy ceneuned in the flew of 
th& point tdben by plaintiff's counsel, regarding it as 
one not of law but <x foot. ^-^. )/ 
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BOB y. FOBBES. 

The Ckibf Justxob gaye judgment in this esse, 
which was argued on Thursday. It was sn application 
for an order in the nature of a mandamus to compel 
the Police Magistrate of Sydney to hear an informa- 
tion under the Streets Alignment Act, whioh he re- 
jected upon the around of its not havinff been tendered 
within the time limited for the filinc of such informs- 
tious by the Towns PoUoe Act The Ibrmer statute I 
contained a proyiso that all penalties, ftc, should be 
recoyered and applied in the same manner ss under the 
Towns PoUoe Act The question was whether this 
applied only to the mode in which fines, ftc, should 
be sued for and appropriated, or whether it included 
likewise the limit as to tame which waa set by the 
Pohoe Act for the filing of informations fiv 
ofilBnces under it The Court held that 
the limit ss to the time of filing Informations was not 
imported into the Alignment Act by tibbs proyiso In 
question, and thai the mer must go. 



0^ 



2. S3 



5r^ 







IN EQUITY. 

(BefoM the Primuy Judge.) 

IHLSHIBS V. DSABIN. 

^ Honor gtve jadgment ia this oese u follows ;^ 

This case oome» on before roe m if npona h*uiDg, 
ttiongh it has heed' heard before his Honor the late 
Primary Judge and the ihll Ooort. 

It is a suit for a perpetual injnnetion to restnin the 
defendant tt<Stn obatmeting the aeeess of boats to the 
plaintiff's wharf. 

Notwithstanding the judgaeat of the Court above, 
T eannot help thimting that die plsintiif has ftamed her 
bill with referenoe to her private as well as to her 

Snblie rights, that she oomplains as well of the iigary 
one lo her wharf as to herself as one of her Majesty's 
snbieots, and entitled to the use of the water in the 
harboar. 

The suit has not bean heard by me with respeot to 
the latter view of the oase, and therefore X will flrst^ 
oonaider it with referenee to the plaintiff's private 
ri^ts. Taking this view of the ease, the Gonrt above 
hM that the plaintiff eonid not institate this snit unlees 
she shewed some title from, the Grown 1^ lioense or 
otherwise. This is the prinoiple laid down by whidi I 
am bound and with wbioh I quite agree ; the plaintiff 
must shew some title. There was no evidence to satisfy 
that Gonrt on this point, and, thereflSore, I apprehend the 
snit was remitted to the Piimaiy Judge in Equity, tat 
the purpose of his taking ftirther evidenoe and making a 
decfkee on that and the evidence originally taken. 

The plaintiff sets up as her title a license fh>m the 
Crown opntained in a letter from the Colonial Secretary 
dated 99th July, 1847, written in answer to an appHoa- ^ 
lion from Sir. W. P. Wilshirs, dated the 94th June, 
in the same year, under whom the present plidntiff 
claims. 

The application was to have liberty to run a wharf 
into the harbour parallel toBathurst.8treet,250 feet from 
the end of a certain wall then standing, accottfing to a 
plan sketched in the margin of the letter. This plan 
shewed a wharf or jetty to have been built b^ond the 
boundary of the applicant's land into the water at the 
bottom of Bathurst^Btreet, in a locality totally distinct 
from the contemplated wharf or jetty. 

The answer to this application was a reftisal to grant 
the request, with the following qualification ;—- " I am, 
however, to add, that you will be permitted to 
lutein the existing wharf or jet^, provided you- face 
the same with squared stone both sides to the water, 
and where rubbish has already been depodted." If I 
rightiy understand the Judgment of the Gonrt above, it 
was of opinion that the exitting Jetty referred to was the 
one now in question, perhaps, because some of the evi- 
dence now before me was not before their Honors, I 
must say that in my opinion the existing Jetty or wharf 
mentioned in the license, refers to the wharf at the end 
of Bathurstostreet ; but it seems to me that the appli- 
cant was permitted to retain the land covered with water 
wherever rubbish had been deposited. Was rubhhh at 
that time deposited where the plaintiffs present wharf 
stands t That, in my view of ue ease* is the Only qnea- 
tion, and on that there is little or no evidence— at all 
evente there is no satisfketory evidence. I am wflling i 
to receive ftirther evidence on this pohit, whi<di could 
easily, ee it appears to me, be procared ; as (mm the 
Harbour Master who made the report on which the 
license wae founded, tf^ however, the parties are not 
desirous ef this mode of determinhig the matter, and I 
will not enforce it, I will direct an issue as to whether 
rubbish had been deposited on tk% place where the 
plaintifTs wfcarf now stands before the 99th 
July, 1847; or, I will direct an action 



^IrSi bro^^rS; Ae plaintiff agarnat the de&odi^t for 
atrespast on tbe wbarl in qaestion, in J^ *^1 

platntitf's possesMwm liafora the time of the flUor^l^ 
biU, and that he has aatnaUj walked over and npoT^ 
wharf, without the plaintiff's license before the filing 
of the bill, and daring the plaintiff's possession: 

It is far from mj inteBtien, by any decree I may 

make, jo interfere with thejndgment of the Court above 

and I do not know that I do so ; but eyea if I do the 

. terms of the appeal order. I )khink, authorise me to 

wake euofa a decree as I have suffgested. The ease is 

to be dealt inth by the Primary Judge as he shaU think 

at. If the order had been inte^ided to eonflne the 

decision of the Primary Judge to the question, whether 

or not, from the evidence he should take, he should And 

the wharf in question to be or not to be within the 

license, it would have so ezpreaaed it, and some dedara. 

tiona would have been inserted in the order, the 

general tezmi employed would not have been natd with- 

out qualification. 

Again, the terms of the order itself it appear» te me. 
authorise my considering the question whether the 
plaintiff has or has not a right to an iiyunction in 
respect of her public rights, but the terkns of the judg- 
ment seem to ezprera an opinion by the full Court dif- 
terent from mine. I cannot but think that the plaintiff 
here shows a right to the use of the waters of Port 
Jackson as a public highway, and that the defoodant 
gfrfftructing her u howu no right to do so, and aii4gr loob 

l"2SI!tS'**^ ^ ooncdre, a perpetui^ li^iinetion wovld ' 
t^tiSS^ ^^^ •* ••"^ l^T»lirsuggsstssn«h 

1 tpprehma that where Ifliid tbeioiderof oUoourt. 
**. .^^^"^ ,J»P- anthosWng , me tol^mf iTgZ^ ■ 
opinion on the <|iifKi»aml to deal with U generX l 
cannot refuse to decide in cbn&rm|^ tp th«to]& 
though I migit gather from the ju&it of ttie^ffi 
that I liave tl^e misfortune ^ 4iffer. from the 'Judges of 

that Court as to the offset of some part of the erideiice ' 
,. oeiore me. 

^^Hnn V " M^^ ^v^"^ to dedde this esse ^ the 
question of public right, more especially as from that 

I'Sf bn^'Jlf'^"^ ^ir^^ bei&rTm'l.the ^unsSl 
I on both sides probably did not think it eneii to 

Timent. '•" 

V ^l^ ^?« ^^ ®*" ■*"* ^^^ *»" to-morrow momins 
( 7^•'^i•*" bear auy suggestions whiefa mi^ be made as 
\ to further proceedings. 
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. BSftne lb, JnnlM Then; And b comTnon jaij of 
turelTe. 

TARKKB T. EKiTTip, 

riiu «M in action for d&moge dnui lo tt» pl&iadff 'h 
land by the erecdon of cectstn danu uad embankments 
on htl land, whiah diverted a cetLain walercourae, 
which lued to tun tbcoogh the drfendant's iBnd, io 
ooiuaqoenac of -whioh the water flowed otbt the plain- 
tiWt land, thereb; grentlr damaeiog hia crops and 
his ttrenioaMj inttrest, in a certain firm leased by 
', himtoa t«Dant. 

Tlifl defendant'! pleas were, not guilty ; that there 
waa no aaoh waterenuise ■« mentioned in the declara- 
tion ; and, thirdly, that the defendant was a tenant of 
one William Bowman of the land n-here the dam vae 
mads, aod that thii land was not subject to any ease- 
receiving the flow of any stieam or water- 
ll that he made the embankment complained 
of for the Ur e beiM&ual entoymenl of hii laod as he 
*-- -llTJl' - 
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aiding near Penrith. 
tii^ who knew the pli 
■Pi " that therawaa a waiei 
tb 11 tadant'e land. Thia waiercr 
liV'Manvin thscolooy, was only filled with water 
alVeiraiL ■■ The watercourse entered defendant's Und 
at a gateway, on the read running in front of the 
plaintiff's and defendant's land. It was at this gate- 
vny that the embankment waa made, which by atop- 
ping the natural course of the water, divert<-d 
it, and cauwd it to flav over the 
plaintiff's land, carrying away Ilia soil, and 
injutiog a fisld of barley. It also appeared that, in 

'coaseqnenee of his land being flooded, a tenant of the 
plaintiff*) left, and the plaintifl' had since been unable 
to get (mother, in consequence of the injury done to the 
land. The defendant's case was that the embankment 
had been pot up merely for ihe purpose of keeping 
pig* oat, and that there wiia do water ccuise whioh 
entered bia land at the gateway, but that the overflow 
on the plainciff'a land was meiaiy owing to its low situa- 
tion, and that the embankmentatthe gate had been le- 
moved when compUioed of by the ^ainti£ It was 
farthet argned that the hollow where the water lan 
only after rain was not a watercoone, ■■ tudeiBtood 
hj the eommon law. 
Hia Honor eamm 
his opinion an actii 
colony, and that, from the pefuli 
oonnlry, where even large rivsra 

' yet always considered as riTers, it appeared to hun 
that a watercourse in thia country would be coniidered 
■uch in paint of law, though it wai not always flowing 

. or filled with water. 

The jury, after retiring for tliree hours, returned a 
verdict for the defendant by a majority of nine to 




-^ xaeXyonrtreserve^Judgment. 

SB8W' KTH V. sihTH. 

^hit was a motion (or new trial in 
money had and r^eceived, ^wherein (ha plaintiff 
tained a Terdict for dS1251 49 lOd. 

lir. Stephen supported the motion, and ICr. Isaacs 
support^ the Terdiet. 

'Hiifl «Qtion had arisen out of a oontraet on the part 
of Messrs. Crawley and Smith, to import a certaiv 
quantity of grain, or flour, from Valparaiso, in the 
ship Mercedes. The shipment was to be made by the 
agents of Crawley and Smith at Valnaraiso, and the 
pUintiif was to pay commission. £1200 was paid by 
plaintiff in the first instance, on accouit, by two pro- 
missory notes ; and it was to recoyer back this sum, 
with interest, that the action was brought. Flour ^ 
oa^e by the Mercedes, but ^e Valoaraiso 
house had consigned it to their Melbourne 
correspondents instead of to Messrs. ' -Crawley ' 
and Smith. Consfqaeotly there or .id be 
no delivery until the Melbourne firm had ^otfn cokr:'. , 
municated with. The plaiatiff had refused to -;^*^- * 
the flour because of iti consignment to the Itel 
honse, instead of to Crawley and Smith or hims. 
had been ruled, howerer, thut he would have 
bound to take it if a dellYery of flour of the right jq^» 
ex Mercedes, was tendered within a reasonable** 
and there had, in fact, been a readiness to d^ 
within fourteen days, which defendant had ded cm j. 
wu a reasonable time. The only question now *aise^ 
was whether the jury had a right to decide up . 'the 
mere fact of this delay of fourteen days, andin the teeth of 
defendant's eridence that there had not been here a 
readiness to deliver within a reasonable time. 

The Court sustained the yerdiot. 

Mr. Isaacs applied for costs agsiast the official 
assignee, upon the ground of the plaintiff here haying 
been yexatiously resisted for so long a period ; this 
trial haying taken place so far back as August, 1856. 

Their Honors held that they had no power to make 
any such order. The motion must stand reftised, wi^"^ 
costs, in the or^ary way. 
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Fridit, AtrouiT «7. 

SmxNos IK Banco. 

(Before the Full Court) 

SMWAIT V, BTBUK. 

This was an arpiument upon certain eyideoee tsken hr 
commission st Bathurst, by the order of tbe Court, resneef^ 
ng the alleged bias of ose of the jurors in an Mtfoii for 
breach of promise of marriage. It appeared by afta«yit 
on a former argumeat for a new «al, that one of th» 
jorors had said, that if he sat upon the jary, be wovUI 
whip it into him (meaning the defendant). The sobi. 
roifision had been directed to obtsin an ezplans^ 
tien from the jirjmeir as to his meininff. 

SniT*t!17fi. ^" ^\ commiirton now rf: 
tarned that the Juryman admitted haying made n» 
0? the expression, but denied baying any bias aJain^ 

1 w^'''.^^*' ^* 'I ^" objected 'that VedeftSdaol 
had not been allowed to crogs.eiamiae the jarymM as 

SII^^^J?"?!!*""' ^''U* ^''^^'^ '^ diiallowed'^ 
the Commissioner. The Attorney-Geoersl and Mr. 
Dall^ appeared for the plaintiff, Mr. Wise and Mr. 
otepben for the defendant. 

The Court decided that the commission should be 
retnmed for the purpose of completing the eross-extm- 
ination of the jarymsn, and observed that the safer 
course would be for any Commissioner not to disallow 
any question, but merely to take a note of the objection. 
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This was" ■ motion for a prohibitioii tp rettrain tne . 
Water Police Conrt from proceeding to enfovoe * ooDtio- ! 
ti'o QDder the Licensing Act. ' 

Mr. Stephen appeared in aopport of the motioo ; Mr. < 
BroadhnrRt, Q.C., egtinst it 

Mr. Broadburat took a {.relimtnary objeeiiojB, that the | 
order for the probiMtion was taken oat more tbaa 
twenty daya after the oonviotion, and, tharafore, the 
plaintiff had no \mmm ttandu 

Mr. Stephen argued that the plaintiff had atill • right 
to a prohibition at common lew, and that the Lioeoaisg 
Act allowed eighteen months foi en inbibi'ion. 

Mr. Broedhnrat replied that the notice waa fhmMd ia 
the form of one aDd*'r Sir John Jerris's Aet, end that, 
therefore, the plaintiff had deprired himself of his com* 
moo law remedy, end that there was no elyeotion 
taken to the Jariftdiotion of the mag!^«tes. 

The second objection, however, waa, ** Ibet neither the 
information or conviction shews any offenoe in law, and 
fails to pnraue the worda of the Aet in describing the 
offence." 

The Conrt held that the plaintiff 's common law right 
to a prohibition waa not taken away by the atatntory 
provision as to twenty daya, bat then the plaintiff could 
only object to any Court of juriadietioa, and eonld not 
avail himself of other objections. The Court hel*i that, 
tboagh the second objootion wea not in terme an objee*^ 
tion to the jurisdiction, still the plaintiff might argue the I 
question of jurisdiotion onder it. They were also of 
opinion that though the plaintiff had endeevoured to 
frame his notice in the form of one under tfae Justice's 
Act, atill that did n't prevent him -from 
BRking for a prohibition at oomm'hn law* The informa- 
tion alleged that the plaintiff **did have at certain 
premises, a oertaiu still and unti^nsila for distilling 
without having first obtained a license for keeping and 
.using the same." The ebjeotion was that this informa- 
tion discloBAd no offence, sa the plaintiff might have 
bad the still for sale, or for chemical purposes, and that 
the information oucht to have alleged that it was 
" for distilling spirits." 

It WHS argued in reply, that the Act meant to restrain 
people even from baring a still on the premises. 

The Coort reserved judgment. _ . _ . 

"*" RE WILUAXS, APPLICATIOH »0B" ▲ PBOHIBrnON. 

The Court gave judgment in this case by a majority in 
favour of the applicant. The Chief Justice and Mr. Jus- 
tice Dickinson were both of opinion that the information 
disclosed no offence, and that therefore the magistrates 
had no jurisdiction in the case. In their opinion it was 
not an offence under the A 't, merely to keep a still. 
Whatever might have been the intention of those who 
framed and passed the Act, the answer was quod vohdt 
fwn dixit, for they could not discover f^om any words in 
any portion of the Act that its intention was to declare 
the mere keeping a still prima /(leie evidence that it waa 
kept for illicit purposes. The (•> nvictien evidently waa 
under the 3rd section of the Act that related to distill- 
ing ipiritt and eompouodiog and rectifying ipirits. As 
the information, however, did not contain the word 
" spirits" it was bad under that sectian. Their Honors 
then went throngh all the sectioos of the Aot and shewed 
from them and its title that they all related to the distil- 
lation of ipirits. It was quite c )nsi8tent with the infer* 
mation that the defendant in the €onrt below waa the 
maker of the still, and the lith ki ctionof the Aet shewed 
that it was not an offence for such a person merely to 
have a still. The interpretation clause did not expressly 
make the mere having a still an offence, and taktng each 
part of the Act with the whole and the whole with every 
part, they came to the irresistible conclusion that it had 
reference to the distillation of spirite. 

Afr. Justice Tberry could not agree with their Honors^ 
as he was of opinion that the Aot ^"**3Jlf4J" ^<*\fl t***^ 
mere^having a still an offanoej^— ^i«*^*rjq\^*L-iL 

The Court in makiM^**<S«^^^?^:•^.^^,eP^• 
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I TbeCBiiTJVsTlcs asid, I im of opfnioD that the 
iplaiAbff oannot reoover thB limiean ODDlingantlr ■■- 

iessed *t tbe trial. The flrgaiiienti for the father and 
,forthBnj«Bter«BPmtom«rab8 as folIowB, and I think 
. (boie of the niMler muat pra*ail, as Ifaera are no ezpreae ' 
' worda In the indeolure binding the defandflot lo etaj in 
I P'^^Waita. For the father th» argament ie — jou eon- ' 
tnet«d with me lo leaeh mj iiid as an appraniiee io 
P.iramaite. Bat bIm>, that jon voald would not re- . 
,'niove him from Pairametta withom mj oonaent. Therp- ■ 
fore, yon contraolsd to teaah him Id Firramslta, ■ 
aoleai I ahoald olherwise eoaeeot. Ot eiuTereel* 
Ibna, jm (Ihe maaier) are eolitled lo mj son's •frTtacB! 
hot not out of Firramatta, noleaa I eonBant. Thereforol 
wilhonl my oonaent, jna emnot haie hia Mrvioee er- 
oepliii Faireinatla. Tbe replj of Ibe naitrr ta, Well. f. 
ooDoeded witboal yoar ooDaeDt, I am not entitled to hia 
aervioi'Bin Sydney, aod so if yoarefaefl to lelbim Dome, 

I I oaonot tewih bim there. But doea it follow, that there- 
fore lam boDod to tea<!h him in ParratntttlaT It I am, 
1 am bound lo ati^ in Parramalta. BdI vithnnt ex. 
plieit word*, this Kill not be eonelnded agalaal me. Tbe 
argomeBt far ihd maeier li — I eaotruted to leaofa yonr . 
Boa far fire yean, and yon sontrMted that he should 
aerve me u an appreBtiee tor fl*e yrarR ; bat I did itol 
aonitaet oot to qnil PArrtmatta, nor that I vontd alone 
leaeh bim in Parramatta. Tberefore, if I thoald remove 
Id Sydney, I am boaod lo lewh bim in Sydney. And 
bj yonr •ontiaet. If yon eoDasnl lo my taking htm tbare, 
yoniaon ia bannd to terra me In SydKy. Tbe aontraot to 
aanre me tb«re ie, bovever, qnatillad. Yon atipalated 
aod I agreed that ha ah'mld not be tnhen toSydn^ 
tialaaa by yonr oansent; that la FqniTalent to a atjpala- 
tlao Ibat, if you pleaee, tbe oontraot to aerTe in Sjdoey I 
aball be pni an rnd lo. If Ihe Intention was that I «aa, 
In anr event, to remain and feaeh htm la Farranialta, 
Dalett yoD eonaanled, it wonid hare been eaay to tay ao. 

Mr. JiTBncK DicEntsoM : I am of opinion that tbi' 
pUintiS oDgbt to reooier tbe damagea araeseed. 1 
think the bmob li eo-eilenaiTB "itb Ihe eugaeement 
— not to remove Ihe aoa from Farramttta. By lb? 
agreemenl two tbini^ were (topped, lit that the defen- 
dant anoivld giv* the aon five years' inetmolion ; 3fld, 
that the defendant Bhonld not remove Iha son without 
the tattaar'a oonaent. 

U it b« held that the defendant may remnva from 
PammatiB witlioul the plainliff'B oi^naent, il followa 
that the Bgri»8menl might be defeated in one or oIKer of 
these Iwo poiola. f hi- aon might be deprived iJ Ibe 
inBtWiqtiin whieb Ihe defendant wan to give biiB, 0» Ihe 
father mighl be virroally forced ta give ■ conwnl to (be 
detenduit lakine him away, thodgh by the agreement it 
waa (tipnlalad he ahoald have an opKon on thi< point. 

Mr. JuBnOBTHBBilTiaJd.heo-riQoided with ibe Chief 
Juslioe in. the oonalrootion of • oonlracl of aoma oom- 
pljcily. To tbe fomplaint of the plaintiff, that the 
defendant oommitipd a breaoh , p( oovenant by not 
teaching bU wn a Irada, it appeara tn me Ibe defaadani 
givea * Ballsractoij reply in saylrg, " I did not bind 
niTself to toBoh your boo my tr»iie at Parramatla. Nor 
did I nnd-rlake nnt to mnove myself fropi Pimmalla. 
Whil I did undertake w»-i not to' remova yonr aon from 
ParrBroatt* witboal ynor oonaeot, and I have nol 
removed hire. I am alill rsady to leaeh him, at yotir 
oonsenlto hi> removal. B il, aayon bsve withheld yonr 
oonaeni (which I admit yon had a right lo do). I cannot 
bring an aatioa againBt yon for tbe bieaeh of the 
Govenaol on behalf of yon» eon to aerve me for ftre 
years, and on ]he ifihar bund you eanno' oomplaio of ne 
fornottaaohingatiadewbiob X »ro ""J' pie»MitBd from 
doing by your eiercising yonr power ol prevanuog me 
to ta<eji bim wher* 1 reaide. '[h* ">"'*''"' "^ '''•' "• 
to taka plae4 -in tbe event ot^enool •howa that tb« 
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Injusotioh. 
Ml. Jnstioe Tberry gave jadgment In ihw ease eo 
'Wednesday, whioh was a motion to dissolvis an iojano- 
. tion prevjbasly granted on the affida e, E. G. Weekes, 
agent for the house of Morewood and Rogers, of London, 
to restrain the defendants from making or selling oer. 
tain goods and artieles, desorihed as iron sheets, or 
plates, or tilen, fo he osed in and ahont the hnildlng 
and foofing of bouRes, and whioh are alledged hy the 
plaintiffs to he artioles exactly corresponding in prin- 
ciple to similar artieles of the plaintiffs, whioh oonsti- 
tnte part of their patented^ invention; It appeared 
that, in 1846, letters patent were granted to the phio- 
tiffs, Morewood and Roarers, nnder the great seal of 
GrMt Britain, for the sole using and making, and vend, 
ing a new" invention, which is deserihed in the specifl- 
1 cation of the patent to he '< the manufaotare of sheets 
or plates of wrought iron, indented in two or more 
directions, so as to give streng;th, and bo oonstruoted 
that they will go together to cover a snrface, making 
them particularly useful for roofs of houses." 
Besides these letters patent, letters of regis, 
tration were grsnted, in January, 1856, in this 
colony to plaintiffs, for the manufacture of 
articles as shore described, for their sole use and 
benefit, under the 16th Victoria, Ko. 24, whioh author- 
izes the Governor, witb the advice of the Executive 
Council, to grant letters of registration, under his sign 
manual and the seal of the colony, for the exclusive en- 
joyment and advantage fbr a period not less than seven 
nor more than fourteen years, for all inventions and im. 
provements in the arts or manufaotnres, to the author 
or authors, or their agents, as soon as suoh proceeding? 
have been taken as ai« required hy the Aet. This Act 
has received the Boyal assent — the powers whioh it con- 
'fen \iwg nuch as required ber Idojtsty's apprp^Us^ 

Competent persons aie appointed under fheAot to ex- 
amine and consider the rostiera stated in the petition, 
which the Act points out is to be presented eo iheGoraf- 
nor by the party seeking to obtain it, and in other ^ee- 
pectsa suitable machinery is provided and pointed oat 
to the inventor clai'ning the benefit of the patent. Ir is 
not a violent presumptieo th%t " Msnia §umt rite acta,** ' 
I in the granting of such a patent, apartypresenting suehi! 
letters in Goort, appears #ith a strong prima faei£ claim 
to have tbe «rtioie8, eovered by these letters ' 
of re^'istration, proteated. And here, I may ' 
observe, that several of the objections cited ' 
from English precedents do not appear strtetly to ! 
apply to letters of registration granted here, whioh mi^ht 
apply to letters patent in Englaod. Lstters patent in 
England under the ** Statute of Monopolies," were 
restricted to those whom the ^atnU deetgnates "the first 
and true inventors which others at the time they are 
granted shall not use." Our Act omits the words 
'* first and. true." and extends to "the authors or 
designators of aU inyentiona or improvements in the arts 
or m^nntaotnrefi.' It may be that these words induced 
the Courts in England, in granting injunoiions of this 
nature, to require a striot Statement in the affidavits on 
which they were granted, in Conformity with the statute* 
as that the patentee was the original inventor, and that 
the invention bad not been practised at the time when 
the patent was granted. This is the decision in Gardner 
«. Broadbent (Jurist, N. 8. 101l>.-.tho following numer- 
ouB casea (cited by Mr. Gordon), by previous Equity 
Judges, to the same efl^ect. Lettard patent and letters of 
registration are both atatutoiy patents; and when a party 
applying complies with the prescribed language of the 
statute, it nay, I think, be di^emed he has done all 
that even a . eritieal precision can require. Bat, 
independently of this eonsider«tion, , Uking the 
original affidavit and the sopplemenUl ooea together, 
the statements /appear that .the invention is new, and 
that the plain iff haabeen in the exclusive enjoyment 



' ^i •£ ttrn^i^i- "^•««>' Mid discoverer dT an .r.iole 
dU^^^^A •" "^ '"*'*^ '°*P"*» ^J*" »>« ''^ th« first 

In ^^^ "^t"'^' '^' previously ii hsd not been 
In existenje. j naty at oDoe then aay. for tbe 

!St!^?' I »^v« Buggasted, I do nolLl halted upai to 
disao We the iPJanotioD on this gmond. To theyei? 
ITfT^^f r«?u"^^ ^f *^'- Oaryf that Jke patent a? 
fh«^w ^' *^ ^^"^ protection of the machine, ind not to 

ZiTtJ^'^T^^^. the maohine.-^d morSoyer! 
that It eonld not extend ta both,—! find no soffioieDt 

iudffe fr^m ^hJ^'*!? f- Arkw,r,ght^. ,« far aa one can 
ja<Jge from the short «tataai«'ot of it in Oroyton's 
TreatisP on pattnte, does not e<<tab)ish thi. doctrine/ A 

ArrwHiSr*"'!'" "'''•^ to rep«sHbe patent granted to 
Arkwright " for an invention of cerUin inatrumenCe or 
I »<«»*»««• for preparinc silk, cotton, flax, and wnol 

' !« fn fh '»/,.»'«»»»°» il»« letters pstent waa not new , 
I as to the public use and ezereiae thereof. One pdrt of j 
the inr.chine, It was contended, waa not new. and that 
' ^^'•7 ""u '^V^ ^^ "^^ nuiterial or asefal. The yerdiet 
was for the Ofowo. bnt thii aathorof i he Treatise ob- 
senreP that ** the reatfault of Arkwright's patent lay in 
the selection of the subject mrtter. What he waofed 
waa not the monopoly of the maobiaea he constraeted, 
u ./ V**' **** P^odncts of those macliinen. His patent 
should have been taken out for the ikhrioa prepared by 
the instrunenta be had invented.- He failed^ thoo.J 
heotuse he failed to prove the machine was new— bnt 
nojj eomtai ; but if he took out a patent for the maehine, 
and proved them to be new, and also for the fabricd pre* 
pwed by them, the patent would be good aa to both. 
The case of Hullet v. Hague. 9 B. an^ Ad., 870, is not 
AoalogouB to tbe present, and by no means determines 
that a patent m^y not be good to proteot both maohine 
and produbt ' It is simply a decision to the effect, 
that one patent is not void because another pateot has 
been grsnted to attain the same : object, bnt by ^ftbr- 
eot means or maohiaeiy*- Both patents were f)iken 
out for improvements in ayaporatsog sugars ; but one 
was pronounoed not to be roid, beoeuse, by diffsrent 
means,, a similar result was afrired at« One can suggest 
lljostrations in which a patent may not ambr&cp both the 
maehine and its pr duet. II, for instenoe, a Jiewmaohine 
Wjis petented to make gloYoa or aboea, and that the ma- 
ehine only predueed (per&apa more speedily than 
they eould be mnde before) only gloves or shoes 
similar to those which had been made before, 
it would be ■ absurd to suppose that it then < 
extended to the prodiot; bnt if the meehine 
and the product^ were both new, why should 
not both be protected f What is protested here- is the 
'* invention of a manulheture/' . Manufsoture as a word, 
in its generic sense, embraces the manofaotured article 
as well as the machine by which it is mannfaotured. If, 
howeter, it is to be limited in its eonstruetion, it ap. 
peers to m« there can be no doubt at least that manufiac. 
ture means the manufiiotured article— that is, as in this 
instance— these iron tiles. And this is to my mind s 
sufficient reply to the argumeni that corrugated or bent 
iron had exiated prcTioua to the patent ; and that, there- 
fore, all that wee done by the present patent waa in 
use before Corrugated or bent - iron may have 
existed, bat not bent iron made after this 
fMhion, nor equally availsble for the uses to 
which the present disco? cry Is applied. Such a doctrine 
as thiu contended for might be made to apply to every 
patented article— leather, inkstands-»everything which 
had been in previous use of the same name, until, 
at last, we ah«Hild arrive at the absurd illustra. 
tion given by Mr. Qorzton, that— ** the oljeotion 
might with 'equal fo^ee ^ sddueed to deprive a 
\i.rfoifoforlffinalitv fta. «f«A around of the previous use 
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086 me u'ddie Dinars Tm rgiii« ntiiis uui ii iB 
ttiiM thib^^x its novelty alid ns^nloess to tho poblk 
inoQBtitate ibie trae basis of bis oootraot with the pablio, 
that the patentee sball enjoy the f zelasive benefit of it 
. dnriitg the duration of his letters patent, or letters of 
reg[ifltration as the ease may be. There is, moreof er, in 
the oonolading paragraph of the flr^t artiole of thn sped- 
fteation, a plain intimation that what the plaintiff tru^ 
seeks to protect is the result or product of the machine. 
He states— "We do notoonfine ooraelvee (the speei- 
fteation states) to this mode of making the plates, nor to 
the precise figure of the indentation. The object of 
this pari of our invention being to make plates of 
wrought iron, having indentations in two or more direc- 
tions, and capable ef fitting, or going together, for 
covering surfaces, as here n desoribed." This is a defi- 
nition of the manufactured artiole which the patent 
aims at protecting from spurious and counterfeit imita. 
tion. and though I strongly incline to the opinion that 
the letters of registration comprehend both machine and 
product, it is sufficient for me to be satisfi d it extends 
to product — the mannfJMtnre— the thing invented. It 
was sought to impeach the rah'dity of the letters of 
regiatrstion. because there is not evidence of the patent 
in England being in force now in England. It has been 
shown to be in existence, and he maxim that the law 
implies eontinntnce may be asserted in ikvour of its 
exi tenee, espeeisUy as there is no evid<;noe to show 
that the time for which it was granted has expired. I 
should certainly be slow to decide against the validity 
of these letters of reglHtrstion, and the property they 
protect on a bare suggestion of such an objection 
as this, especially as it appears it might with 
force be contended that our local Act empowers the 
Governor and Executive Council to grant letters of 
registrstion here for a period beyond the duration of the 
letters pstent in England. Neither does it appear to me 
' a ground for doing so, that a portion only of the apeci- 
, fication of the patent is set forth. All that is requisite 
for the purpose of preventing the sale of the 
ooloiyable articles, said to w made in imita- 
tion of the partiealar manufacture mentioned in the 
second articte of the specification, is set out; and I 
can conceive no sufficient reason for encumbering this 
application with the mention of other articles, and the 
machinery used for them. Proeeedinga in this stsge of 
the oaso are not like tbo#e at a trial at KUi Priu$ 
where, if a psrty sues upon a covenant in a mortgage, 
deed, he is obliged to produce the morlgage-deed con- 
taining that covenant. All that a party is called upon to 
verify now is the trath of such parts of his ease as tab 
onnneoted with and necessary for the relief he seeks. 
His oath of the truth of his statement is for the present 
purpose a auffioient guarantee of its correctness. In 
the remarks I have made I do not offer tbem as deciding 
I upon the validity of this patent. I have noticed them, 
I but merely to show I do not feel the objectkMis tuffici- , 
ently cogeot for me to declare against the validity of the 
patent. 1 will not now decide any thing uprn these 
pointg, but leave the questions of validity and the fact of 
infringement to be determined by a court of law. In such 
» position, the remarks of the Master of the Rolls, in 
Bridson v. M'Alpine, 8 Bev., 83ft, point out the course 
which it is expedient to pursue, r 

There are many oases in which it is not clear, either 
that the patent is legally valid, or that it has been 
infringed. It depends on the degree of d ubt which 
exists on these questions, whether the Court will 
grant the interim injunction. In such eases it will 
cautiously consider the degree of convenience and in- 
convenience to the parties by grantiog or not granting 
the injunction. These things are to be carofally con- 
sidered— the right between the parties is a legal right, 
and being a l^al ri^bt this Court, in oMes where the 
matter is doubtmi, is naturally anxious to obtain the 
decision of a court of Uw. wliere the natipr U nmhMhlx 
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ii» pnma ja0i€ ngnnr. AcwoiduiR f& the dtmW 
which may exist in the mind of the Court upon the 
[aots, and aeoordiog to the degree of inoonvenienocf to 
the ptrtier, the Court not thtokmg fit to grant the in- . 
jnnotion at the tirae, may take one of several eoaraes 
it may refaae it'on the term^ of the ^arty nndertafclng 
keep an aooount, 6t it ma^ direet the motion to 
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stand over on the terras df the plaintiff prooeeding to a 
trial at law. 1?he Lord ChanoAllor in "Collard t. 
Alison, 4 M.. and Craig, 489, adopts the eame Tiews'. 
under' similar oironmstaoo^H^-and adds what is peoa- 
lisrly applicable to the present ease:--" There is Y^ry 
contradietory evidenee as to whether it is a novelty or 
not." Peraons whose opinions mast in their professloD 
he held to a great esteem give oonflleting testimony on 
this point. The aflQdavit of X Bassell and of J. friend 
testify on one hand that nrtioles aold ky the defendants 
differ in many material points Irom the plaintii!^' gooda, 
and tha^ the plaintiffs, they bnliev^, have never been 
either in this eolony or Great Briuin in the exelnsive 
enjoyment of the right of naiog, making, and vending the 
artietes alleged to be their ioveotlnn and improvftmenta. 
and that the severBl modes therein described • are modes 
which in all important partioolars have been long koown; 
whilst the joint affidavits of Edward BsU, John Keep, 
Simon Zollner, and John Sattofl*-per8ons of gr^t knbw- 
ledge of the nature of the bnsiness in whfoh they srs 
themselves ensaged-^eolare, in efft»ot, that thsprineipls 
of the plain tiflTs invention and improvsAient baa been 
adapted and n<»ed in the manntaeturs of the artioles io 
the defendant^H possession, acoordiog to the desofiption 
contained in Mr WeekeH*s, »fl| lavit, tnit with adiffermiee 
of form or figure only by altering the direction of the 
indentttions aevoes, from a straight line to a enrva^ aad- 
the result produced ia in both sases exactly alikb» and 
farther, in sabstance and effect the artioles i» 
defendants posseasion • ' correspond with th* 
tilea maonfaetnred under the plaintiiPs patent The 
aame rssnlt has been produced by the like mlsana, aod 
they both ansrsv th« ■•nie purpose, " The effcet oT 
sontradiotory statsmehta sueh as tbesa," s«id the Lord 
Cbsnoell r, '* ss the matter now standa, Jeavaa son* 
siderable donbt upon the qneatiott whether that wbiab 
is now claimed i« a novelty or not, and that MrSan-^ 
stance would make it my duty to send the qusstioii ta 
law, end prevent me from granting an itgunotimi Im 
the meantime.** Having determined, then, to sabmst 
the question of the validity of the letUrs, aod the ImI 
' of infringement, ahonld bs aacertainad by a 'jury, it 
only remains for me to consider whether, in the sxerdsn 
of my diioretion ss to this esss now beibre me, I shall 
follow the eoursB for which Hsnner v. Plsne. U Vfl« 
o.l8« Inmishes a precedent by retaining ifae mjano- 
lion until the right can be tried; or tha of HiHi. 
Thompson. 8 Merivale, e«4, where the Court, under ihM 
eiroamstanees, dissolved the injunction upon tenoM 
uotil the result of the trial at law waa ascertained, 
I think Harraer v. Plane, aasuownctly stated in Jeremy'* 
Equity Jurisdiction, as illustwtive of the firat doc- 
trine that, "where the King on behulf ol the poWw 
grants letters patefit, the gtaniee entering into • «>nta«el 
with the Crown, the benefit of which the public will altf 
kiatelv have, this Court, after a reasonably long and «i> 
disputed poeses«on, permitted under the _,P^ont, bjjj 
upon the fact of ihat possession being proved agiOnst th^ 
pShlic. thousht that there is le« > 'JJl^t'^"*^^^^ 
grspting the injuncti^.n until the le«^^<l^*«*^^^ 

SJTbe^ tried, thin in <«^r^^«« ^^; ^^.^ ^'fi^ 
that the jirant msfy in the resolt ba iBBOfnfl to !»»• 

"In nmii Thnmpann, bis Isrdihrp ais^o^ved the *«• 
junction-but his lord.hipha dissoWJoS »t, directed VM 
inch an account ahonld be kept of "^ »«*"**, ^ 
made hv the defendants, aeoo^^tiff ^J^« ^'I'^S? f^ 
cribedinthe .peoifiasHonrtbTpl???^^^^^^^ 
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on reTive3"iffer tmTbf tlie to(ioo,or in Mfeof any UBr 
rMsooable delay being inUrpoMil oo tb« part of tbe d«« 
feodftotn. Kow as (be peealiar oinoaifltaiiees of eaab 
oaao inflneooe and go?eni tbe jodgment of tl^ Coort so 
whieh it ezamiaea its jndgnent, the oireanastaneea of tbe 
preMDt oaae aoggeel to »e tbe propriety of adoptb^r 
a eoarae more analogoaa to Hill v. Thpmpaon tban 
that paraaed in Harmer «. Piano. I do ao on Valaneing 
the degree . of eonvenieoee or inAontenieeoe 
tbe adoptioe of either eourae may be to tbe Utigant 
psrtiea— and in doing eo it woold, in my opinion, be • 
greater hardship on the defemdanta» and if they abonld 
oltimately ooeeMd, an irreparable one* tooontinoe thie 
iojooeftion in Bfriet ioree. The respeetebiUVy endaet- 
▼eney of the defsndante are admitted— ead hj obligiog 
thcfn to aeeonnt of what th^y aell— -and obliging them 
ftwther to go tit the trial of chA aotion at the earlieat i^ 
the buahieas of the Gomrt will admit of, in whieb trial 
the plaintiffs may resover eompenaation in damagea for 
all the loaa they m«y inenr. Seeing, then, that this ed- 
Tsntage is efforded to the plaintiff, thoogh I am MnnU* 
of the ineoavenienee* nerertbaiesa, be may snstainy tbengh 
be nltinaiely aoeeeed, yet the greater ineonVenienee 
wonld derolve on the defendant, and he eonld oblala no 
redreaa for the reatnint p^aoed on the aale of tbe goodst 
as they woold be proteoted by the order of the Oonit. 
I propose, then, to dianolTe the i^janetion, on 
terms similar to thoee expreased, in the peasage dted 
from Hiil e. Thompson ; and Aurther, to direet thai 
the aetioo be brought within a reaaooe^y eariv lime^ 
say the Oetoher aittinga. And the demndaat 
shoald be bound te admit the fending of ^e 
artielet mentioned in the aflldevits filed by them. In 
diaaolving the injnneCiott I de with direetioa ea to eoalib 
that the oosts abonld be defendant's oanae in the oa^ae* 
and for this reason ; if the applieation had been npon 
notioB and not ex i»aft«» I thuk tbe defendanta m^ht 
have anoeeasfally of^posed the granting of the injnnetiott 
on the materiala then befv^re the (^art. A pavty is 
hoand to bring fhlly the whole matter on whioh be re> 
liM, and not bring part of hie ease at the beginniagti and 
a pert* at tbe elose of the es9e. Tbe affidavits^ wUob 
shonld be affldaTita in lenJy, eve only snpplcmentel te 
his originaroaRe, end shonld form part of it. Saoh pof» 
tion oi the speeifloation aa refers to the anlijeot i^tflar 
of the snit dkonld hoTO been stated in the original biU^ 
and not be an worthy of the plalntjITe attei|tion« .to> 
whether it may npt be deaiinble yet to amend the hiU 
itself in that partienlar. On the whole then, eonsidsfi^ 
ing the imperCset materials brought ferwevd in the.firsi 
instanee — the imperfeet statement, (for it ia mther mat* 
\^t of inferenee than of positire etatemeot in the first 
afild«Tlt that the invention is a new one, and had beso 
eze]iiin>ely enj<qred by plaintiff.) and Ihrtber the irregu* 
larity in praotioe of filing sapplement^ affidavits to the 
original app]i«Ation, when (if any affidavits weie at all 
•dmisfiible) they shonld be affidavtta in reply to tbo« 
filed by the defendants,— the eoata of this motioa shoald 
be defendant'a oosts in the cease. 
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Sit Alpbbq Stbphkt, J., gave judgment In thu 
oue u follow! i — 

The 3rtl and lih gn>TiD<h of motion in tbii cue 

- '."*^ """' ">^ •» di«po»d of by iRjing, th« Uuj 
■flbrd no fpeciflo information of the poinw to ba co«- 
(Mted nnder thpm ie«peclWely, and that therefoiewe 
OTghtnotwcooMder them. But, in fact, neither 
ground wai notified in the argmueot. 
. Aa to iha eih and 7ih gtound«, we think that the 
Jodge WW eoireot in the manner itt whioh he placed 
du lettai before tho jary, according to our deaUion 
^n a caw between the aame parties, undei lintilar elr- 
oiuDataneea,) on October Slat, ISGS ; riom which ruling 
we aee no reason to receda. 

A« to the t!th groond, it ia clear fi'om the Jadge'a 
notea that eTidcnee wot Teceived at the iiial, 
to itoT that the gooda which weie the aub- 
Ject ot the action were In exccH of the 
unouni itipulited in the flrat contract Mr. Oamcion 
■tated, that when the defendant waa wked to receive- 
the gooda whioh arrived by the Aaeeodant and the 
Gipiy Queen, he wa* ahowa the billa of ladine and 
the InToieea ) ttota which it appeared that in October, 
ISH, good* nlaed by the pUinti^ at £1286 I6>. id. 
were lent by the ptaimiA !□ those Teaaela. Tbean 
Ulla of lading tuid lUTolisea were in evidence in the 
MSe. 

Ae to the Sth gronnd in the notice paper, we 
think, on the authority of out deoiaian before men- 
tioned, that the Judge wat right in tailing the jury 
that the defendant was bound to accept good* of the 
kind Bpeeifled in the letter ot ISib Jaly, 1SS3, thoogh 
they ahould exceed in any one quarter the limited 
unounta flied by the ori^nal contraot. 

The 9ih ground ie diqmaed of by oor aald de^aicw. 

As to the lOLh ground of obJHoUon, it la, evei. If 
tenable, not aTailable to the defendant now ; beoanse 
i]w did not, ai picactibed hy the rule of this Conri, 
iplaad apeoialiy that the order was invalid under the 
[statute of Fraada. And, as the Ilih ^nnd waa not 
argued, we need not take any notice of it. 

Kie lat and 3nd grounds are ihM the verdict waa 
aci^t law and evidence. By the letter of Jaly ISih, 
IBS!, and the (let Inotoeed therein, the defendant di- 
rected the plain tift "to send nj toon o»tA«yoouM by eoiA 
qnaiierly ehipment— 80 hogaheada ot brandy, 11 hogs- 

— - — atui eoii* poe v>o<t ^aadaeqo eqf li , 

■eopB pne eioog jo aieing QMHy JtL ' 



-«10H V MiSiv -nee* "v""^ '• tf^ II 4i»idtuoo u* | 
•iSfli«iooHoe(iiooii ■jeiiw*m*«oipee»'ae*»H J 
paol eejqx ;o o>«^ « 'fieteitwannf qatiJivJ 
IB 'mush aimi< 
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m e«n-eidii03 p*|M«n ■'gBttlYiM 
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■ p»ip»<ep aii« 'aaiDOj atoj jo eiUmeo 



^0|od IsHMQ -Ittpon KOX 11 
lOUDH peonem-lCT vm 'aMiLMVilLl 



(The following tre the Eevon^ acsUted by Sir 
Alfred 8t(>p)ien, 0. J . for the Judgment in tiai eue, 
prnnonDced on 26th Febmirj list.) 

T^is WW a lait in Equity, insdtuted by Role Nisi— 
at atithorifed by our loeal Act, in wbieb iudgment 
was pronounced in favor of the lUaintif^ at tne Hear- 
in«r ; and the Deoree baa ainoe been perfected. The 
defpndanta, howewr, having appealed fro« it to Her 
Majesty in Council, the duty la impoaed on oa of 
stating in writing the reaaona for that deciaion :— snd 
thfT are ther<>fore now stated as follows. 

The plaintiff is aaaignae of the laaolTent estate of 
one Mo'Diarmid* which waa aequratrated on the 13th 
March, 18^7 ; and the obJAotof the suit was, to obtain 
a declaration that an e ouitable ttovtgate eifeoted by 
the Insolvent on the 22nd February, 185.6, b^ depoait 
of the title dee<is of certain land, accompanied by a 
memorandum of sueb deposit, is Toid, and to procure 
the same to be delivered up to the plaintiC— onthe 
mround that the mortgage waa made by McDiarmid, 
when in fact insolvent, to secure a debt then already 
due to the defendants, pref^entially to all other debta ; 
or, in other words, that sooh mortgage had the " effect 
of preferring" them (within the terms of s. B of the 
Insolvent Act) to othtnr then existing creditors of the 
insolvent. 

By an express Rule of this Gourt, the allegationa in 
the aMwits filed on behalf of a eomplabiant» in this 
form of suit, sre to be deemed or dealt witb as the 
statements of a BUI. But they are also, of oourse, firam 
the Tsry nature of the pro<ieding» evitUnee of thoee 
statemeiM. The RuleNiaiia» in .effect, and la dealt 
with as the Prayer. Now the plaintiff's affidavit, 
' upon which the Rule If isl In thk case was foqndad^ 
^ and which the defendants therefoi« were called upon 
to anawer, waa In itself--if not refiited^-oondluaive. 
It sets out in terms the memorsndum of depoeit, show- 
ing that the security was for £k\e(K *' due, owing, and 
payable " to the defendants by McDiarmid, and then 
prooeeds to allege (in so many words, by 
positive statemsnt, and not on informatioa and 
belief merely), that at the time of sneh i 
deposit he w%s largelv indebted to other persona, €md 
wat iruolvent; and that the effect of the making of 
that mortgage was, to prefez the defendanta to his 
other then existing creditors. The Rule Xiat aeoord- 
ingTy requires the defeDdaats, on those grounds, to 
show esuse why the said security should not be ean- 
celled. 

The only affidavit filed in anawer, however, seta up 
merely the facts or allegations following r^first that 
iht £^Z^'Z7^ ^^r ^2 Jtf^DiannidTnot alo?e Ibr 
iuSoliiil^w^^"*'^ thereafter te be 

?5TWS,«n°l' •'^'l ■«««;*/. that when suoh seen. 
dlLZ^ pTon he ryr«en<drf himself aa being, and the 

nol wr? ^^"^ "•? ^^ ^ •oWent-or tSy would 
not have aeoepted auoh depoait, er made as Aev diA 

^^Ih^^M^l?"^^^ T?ie plaintiff 'a aSgTt^Jn on 
«>ih, that McDiarmid waa in realUy insolvent at th^t 

thlAl *»^«««io««?'«tigfeation. On the linSw 
the de&na«it's affidavit aLows that the inaolwmhS' 
• few month; previous, been examined a? a Jftoei in 
the matter of the aequest,ation;^d ttlt h^ Sen 
had Jtated not that *• when he contracted ?he dtbt in 
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liered that lie was. iafsrentially lapporta the phhf u Jj s 

tiflfa testimony. For ^ese reasons, we refiMed to ao* ^ ^ ^ 'J 

cede to the request of the detendant'a oonns^ at th^ 
Heanng, that an Issue ahoold be granted, ot f^ilrther 
eridencr taken, aa to the faot of insolyency. Mr. Jua* 
tiee Therrj thodght, heweter, that the 'mere allega- 
tion on (hat point by the aaaignee, withont showing 
how he knew or had aaoertained the faet, was unaatia- 
£Eiotory ; and he oonaeqnently expressed hia opinion* 
thatoneof the two ooarses nggeated ought to be 
adopted;* k.r>t^* 

It was conceded, that the mere htU^ ai the ikct of 
solyency, either en the part of the debtor himaelf, or 
the creditor taking sectuity firom him, would not pro- 
tect that security apainst the enactment, if the former 
was in la<St at the time inso^Tent, and the particular 
creditor was thtereby preferred over any other then 
exiating creditor. But the defendants maintained 
that the security here taken was unimpeaehable, be- 
cause of its having been giyen partly for future ad- 
Tanoes, and of these alone having formed ^e induce- 
ment, on the part at least of the debtor, to hia entering 
into the arrangement. At all events, that It waa im- 
peachable oiuy to the extent of the existing debt. 
We all Bgfeed, howeyer, In acoordance with 
former decisions, that a aeeurity of 
this kind is, by tiie express terma 
of the statute, made absolutely void — ^in eVory 
case where, although, as to a portion of the entire 
debt, for future advances or demands, it is, as to Jthe 
rest, for a past or already created conai4era ion» and 
therefore ia a transaction which has the 
effect^ in the language of the enactment, of 
preferring the * one ' selected creditor to 
oUiers who are oontemporaneoua creditora. . If such be 
tiie effect of the instrument, the 8(h s6cdoil of the Act 
avoids it wholly. Where the legislature has meant to 
avoid a traasaotion in part, only, aa In the oases mea* 
tionedin^the 7ih section, vTorda expreaaiag that in- 
dention are used* -> ^ 

The following are the reasons for Mt. Justice 

Tbeny*s dissent ; ..... • s^« 

The words " beins ins^Went/' imply ia my ap«"on» 
a state of thinga from which the Court had to con* 
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me 10 be either aatiaf^etory or suwient proof. U w9 

I swearing that McDiarmid vraa iaaolTcnt,; were sotie 
evideneedf the fwtof his being Insolvent, it was at 
least some PMTUBpUv© evidenct the other way, W 
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BTBKBB MJXD ANOTHEB V. WELLEIXS, *;BXB0UT0\ , 

The opinionB of the Judges in this ease not b^ing 
onuiimoas, Sir Alfred Stephen, CJ., deliTered the 
following u the jadgment of himself and Mr. Jostice 
Theriy. 

The qaeitions in thit case arise on a demarrer to the 
geeond oonnt of the Declaration. That oonot states, 
that in tiie Ufe-time of John Jobbins, the Testator, one 
Hardy was desirons of obtaining a steam engine and 
maohineiy for a floor mill ; bat was nnable to pay for 
the same oat of his own fands, or obtain it on his own 
eredit:««nd that the Testator, knowing the premises, 
in <Nrd«r to enable Hardy to obtain sneh steam engine, 
ga?e to the said Hardy, for the purpose of being giren 
to the plaintifliB, an instrament in writing in the words 
following, «*I will famish Mr. Hardy with fands 
for the pnrohaae of a steam engine and 
machinery for a flour mill on his suiting 
himself with the same, and notifying the pur- 
obase to me. Yass, 99th Janoary, 1854. John Jobbins." 
And the pUdntilb a?er, that the said Hardy gave the 
said instrament to the pluntiffs ; who thereupon and 
upon the basis thereof, and for no other reason, agreed 
with Hardy that they would obtain for him a steam 
engine, and maohinery, of a deseription then specified, 
and would pay all neeessary expenses for the same ;— 
all which premises were then notified to the Testator. - 
The count |>roeeeds tpaUege, that thereupon the 
plaintiffs obtamed the steam engine and maohhieiy for 
a flour mill, so agreed upon and speeified, and expended 
in so doing a large sum, to wit, three thousand pounds. 
And the plaintins ayer that they ha?6 peformed all the 
conditions precedent, to be by them performed, and 
that all things haye happened to entitle them to be paid 
the said sum expended ;butneTerthelessthatneither said 
Hardy, nor Jobbins, nor the defendants as executors, ' 
have paid the same or any part thereof. 

To this count the defendant demurred; assigning the 
following reasons :— That it shews no cause of action ; 
that no promise by Jobbins to the plaintiffa is alleged, 
nor any privity of contract shewn between them, nor any 
liability on the part either of Jobbins or his executors, 
to repay the plaintiffs the expenses alleged : and that, 
even in a point of law a contract is shewn, there is no 
averment -that Hardy was suited with an engine, or that 
any purchase by Hardy was notified ; and that the 
agreement between the plaintiffs and Hardy varies from 
the terms of the written instrument. 

There are counts for goods bargained and sold to the 
testator, and for work done and money paid for him, 
which are as follows :^" And for that the said Jobbins 
in his lifetime was indebted to the plaintiffs, in money 
due and payable by the said Jobbins to them, for 
goods bargained and sold by the plaintiffs to the said 
Jobbins; and for work done by the plaintiffs for the 
said Jobbins at his request, as agents for buying and 
improving certain goods and machinery, and for com- 
mission in respect thereof;** and for money paid by 
the plaintiffii for Jobbins, at his request. 

To these counts there was also a demurrer,,on the 

ground that they did not show that the sieged debts 

existed at the time of Jobbins's death ; or that the 

! executors are bound to pay them ; or that th^ have 

refused to pay them ; or that such debts were due at 

the commencement of the action. 

i Both these demurrers were argued before us two 

^ terms ago ; when, as to the common counts, we held 

that the demurrer was untenable, for the following 

reasons. Special demurrers have been forbidden by the 

Procedure Act of 1808 ; and the Court therefore can 

only regard defects in substance. But these oounts are 

substantially good. They allege that Jobbins, in his 

li£atime, became indebted to Uie plaintiffis. Now the 

law presumes the continuance of that indebtedness, till 
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these debts, and that the defendants as ezeoators had I 
not paid them, would merely have been tL formal expres- 
sion of that continued liability, which is presumed from 
the existence of the debts. 

We on the same occasion intimated also our opinion, 
as to the other demurrer, that the count (though 
awkwardly expressed) disclosed in substance a good 
contract of guarantee. Many cases were cited to estab- 
lish the old rule, that parol evidence is inadmissible 
to affect written documents; but we expressed our 
opinion, that supposing such evidence might have been 
objected to, yet on this demurrer we must consider it 
as admitted without objection : — and then, that, having 
all the facts before us, we were not estopped from giving 
the truth its proper effect. And the following^ then 
appeared to us to be the facts : — that Jobbins, being 
aware of Hardy's desire to buy a steam engine, but 
knowing that the latter had not sufficient funds or 
credit n>r the purchase, delivered to him the written 
paper, in order that the plaintiffs on the security of it 
might assist Hardy, by becoming vendors to him of 
the article;— Jobbins thereby tendered his own en- 
gagement to the plaintiffs, to pay them for the same 
if Hardy did not. We conceived that the latter 
was himself to be liable, as the written document men- 
tioned a purchase, of an article which he f Hardy) was 
to select:— «nd, as Jobbins was aware that Hardy's 
credit would not suffice, wa thought the meaning was— 
not that the testator would give Hardy the money, in ] 
order to pay the plaintiffs, but that he . (Jobbins) would 
pay it to them himself. 

Upon committing our opinion to writing, however, 
some doubts occurred to us; and among them the 
following. Assuming that, firom the whole of the count 
as framed, we could collect a contract of guarantee, the 
difficulty suggested itself whether we might not, by 
upholding that count, enable the plaintiffs, in violation 
of the fourth section of the Statute of Frauds, to suc- 
ceed in effect on an unwritten contract; that is to say, 
on a contract of which only a portion was in writing. 
I On the other hand, we doubted whether (under our 
! Rule of Court in that behalQ the defendant ought not 
: to have relied on the statute, by pleading that the 
[Contract was not in writing. Having intimated 
our difficulty to counsel on both sides 
I the validity of the count wis again 
argued in the next following Term, by Mr. Wise for the 
plaintiffs, and by Mr. Martin for the defendants; and 
we then took time to consider our judgment. We have 
' since that argument looked into all the cases cited ; and 
our conclusion finally is, for the reasons presently to be 
adduced, that the contract declared on was an original 
undertaking by Jobbins to the plaintiffs, and therefore is 
not within the section of the statute relied on. 

The cases referred to on either side are the following : ' 
—Champion v. Plummer, 1 N. B., 253 ; Wheeler v. Col- 
lier, 1 M. and M., 13S ; Shortrede v. Cheek, 1 A. and £., 
57; Graham v. Musson, 5 B. N. C, 603; Bateman «. 
Phillips, 16 East, 273 ; Laythoarp v. Bryant, 3 B. N. C. 
786; Allen r. Bennet, 8 Taunt, 199; Charlewood v. D. 
of Bedford, 1 Atkyns, 497; Jenkins v, Reynolds, 3 Brod. 
and B., 14; Egerton v. Mathews, East, 807; Barn- 
bridge r. Wade, 16 Q. B., 89; Edwards v. Jevons, 
8 C. B., 480; Birkmyr v. Darvell, 1 Salk, 37; Stapp 
V, lall, 9 East, 848 ; Kennaway v. Treleavan, 6 M. and 
W., 408 ; Leroux v. Brown, 13 C. B., 801 ;^ Jones r. 
Williams, 7 M. and W., 408 ; Garrett «. Handley, 8 B. 
and C, 463 ; Walton v. Dodson, 3 C. and P-. 163 J 
Galley v. Taylor, 3 K. and C, 661 ; Gaunt v. Hill, 1 

Stark, Bep., 10& , . * . v ^ 

The case may be considdred, aa U the testator had 
published an advertisement in » newspaper m the terms 
stated. He thereby und^rt^tcs to supply funds, for the 
purchase of certain maoh(nery> snehas should tnit Mr. 
Hardy, on being apprisAA b5 ^^^ ^^ ^^•^ purohwe. The | 
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Th^ersoTT'wlio mighfeventulu^eli the GuatteReiDg 
that period anknown, the promise is general ; — to any 
one who might be induced, on the faith of the promise, 
to soit Hardy with the article. There is nothing which, 
neoessarily, implied a sale to that individaal ; and there- 
fore, an andertakiog primarily by him to the seller. The 
paper shows, that Hardy had no funds of his own. They 
were to come, therefore, and in the first instance, from 
Job bins. The latter conseqnently was in effect the pur- 
chaser, for the use of Hardy. In ordinary acceptation, 
the person who requires a chattel, and is to select (or be 
" suited" with) it, would doubtless be so regarded ; but, 
in point of Tiew, he cleariy is the purchaser, who causes 
or authorizes the article to be supplied, on thB faith of 
a promise by him to pay the vendor for it; whether the 
article^e delivered to the party promising, or to another. 
' And I cannot distinguish this case, in substance, from 
that of Birkroyr v. Darnel], where the words—" Let him 
have the goods— I will tee you paid," were held to con- 
stitute an original undertaking. 

The terms of the paper writing, literally taken, oannot 
determine this question. But, were the law otherwise, 
the document (as already observed) mentions no poz- 
ohase by Hardy. The engine and machinery are 
to be purchased, it does not say by whom, with 
funds to be purehased by Jobbins. The former wM, 
obviously, to select the property, mnd be its owner. 
Bat the purchase is to be notifted te Joh^iua* Why 7 \ 

That the latter may thereupon snpply the funds. He 
'nnay, therefore^ have been the purchaser, ia striet 
accordaaoe with the terme of the instrament. 

If we oonstrued the testator's tmdertakiiig to hate 
been, aooording to its literal tenor, to pay the priee (or 
furnish the ftinds) to Hardy, the contract might still oe 
one with the plaintiffs :—4tnd by so supplying the 
money, Jobbins would eertainly have enabled Hardy 
to pay them. Bat, taking that to be the eonstraetloD, 
the defendants' ooonsel argued that Jobbins* eontraet 
, was with Hardy alone. Soeh a eonclusion, we think, 
would be most unreasonable. Our opinion is, however* 
that the eentraet was not to give Hardy the money 
direotly«-bat indirectly, by paying it over' to 
those who should deal with him. The fur- 
nishing of ftmds, in other words^ the paying of "^ 
price, to the person who selected the goods, would 
afford praotioalfy no security to him who sboM ^upplj 
them. All the parties' must have known this. It is ad- 
mitted on the pleadings chat Han|y was not a person in 
credit. The writing shows, that Jobbin's money was 
the only souree of payment. And, by paying the piiea 
to the vendors, in pursnanee of the selection and the 
contract, Jobbins would ffirtuallif have fqmished Hardy 
with funds, in aocordanoe with the objeot of the under- 
taking. 

It appears to BIr. Justice Theny and myself, however, 
that the instrument in question cannot raaaonably be 
taken to mean any thing less, than an undertaldng 
to the vendors, whoever they might be, to pay the prioe 
of the required machinery to them. And, for the reasons 
assigned, we are of opinion that it was an original and 
primary— not a eollateml undertaking. Our learned ool- 
league, it will be seen, is of opinion that the testator's 
underUking was, to pay the money to Hardy .—but that 
undertaking, his Honor conceives, was a primair one. 
Clearly, mdeed, an undertaking of that kmd could not in 
the nature of things be collateral. 

We are all of opinion that the eount demmred to 
suffioienUy shows the cause of the action. Funds wera 
to be ftimished, for the purchase— er, more aoouratelv, 
the procuring of the things desired, when Haidy should 
be suited with them, and the pun^ase should be noti- 
fled to Jobbins. Now the plaintiffs say, that they nro. 
cured for Hardy the articles specified, and that they 
have performed all the oonditions, and all the things^ 
have hapnened to entitle them to be paid. Those are 
the general and loose ftnua aUowed by the; Piooedure 
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Hardy in faot was " snited" witli the ftrfl^is, iSh. that 
the pnrohase was notified to Jobbins. The -** expenses^ 
alleged in the count, it appears to ns, mean the plaintiflb' 
oatlaj in proooring the machinerj. Saoh expenses, 
therefore, we infer« although the fact is not stated, mast 
of neoessity have inoladed its price. 

As to the omission to allege a promise by Jobbins 
to the plaintiffs, and the objection that no privity 
between him and them specifically is shown, the con- 
tract i?, in my opinion, snfficiently stated. If the provi- 
sions of the statute of frauds did not supervene, Mr. 
Justice Dickinson's opinion would — as I understand it, 
be the same on thiy |>oint; but heconcei?es that thd 
count under consideration, founded as it is npon a writ- 
ing, rendered necessaiy by that statute, diselotfes no 
contract. Mr. Justice Therry thinks with me, that the 
count is sufficient. The promise, as already observed, 
was general — to any one who should supply the required 
article. On the plaintiff's procuring, and being ready to 
supply it, however, in pursnanoe and on the faith of that 
promise, it appears to us that a contract with them 
specifically was completed : — ^jnst as an individual who 
performs a certain act, or gives certain information, in 
consequence of an advertisement offering a reward for 
such service, becomes in effect the party] ab initio con- 
tracted with, by bim who pfomised that reward. No 
other privity oould, possibly, from the very nature of the 
transaction, exist between such persons. 

This leads me to the remaining point in the case ; 
being that to which &e second argument was almost ex- 
clusively directed; but on -which, so far as it respects the 
fourth section of the statute, the judgment now delivered 
renders it unnecessary to^express an opinion. The same 
question, however, in effect arises, or will eventually 
arise under the seventeenth section ! for, whether the 
testator's contract was a guarantee, or an original con- 
tract, the articles being donbtlev &r beyond ten poonds 
in amount, a written promise was of course equally neoes- 
sary. There is, indeed, no allegation that the goods 
procured were of that price or npwaids; and there is no 
plea setting up the provisions of either section of the 
statute. Hut as, on the delivery of this judgment, the 
Oourt 9«d certainly be asked by the defendants, and 
we assurodly should grant .them leave to plead snob a 
plea, oar abataming now from an opinion on the effect 
of that delbnoCwe all think, would be.to oocaaion ase- 
lessly further eipense and delay. 

Our rule of Court excludes all deteeea which other- 
wise would be available under the statute of frauds, un« 
less the partioalar provision be pleaded. Here, how- 
ever, the count demurred to discloses the fSiMt on its 
Ikoe, that there was no writing other than the one there 
set out. We should feel no diffionl^. therefore, in 
giving effect to any objection to it arising nnder the 
statute, notwithstanding the absence of a plea insiating 
on the sUtute. Bat, whether the enactment in the 
f>urth or the seventeenth section be regarded, it appears 
to Mr. Justice Therry and myself that the wriUng is 
sufficient. In other words we think that, if considered 
as a guaranUs, the document is a good memorandum 
of an agreement within the former,— and, if evidencing 
a primafy contract, that it is a good memorandom of 
a bargain, within the latter enactment 

On this point, as on the construction of the eon- 
tract, we have not the good fortune to be unanimous :— 
Mr. Justice Dickinson being of opinion that the 
writing does not constitute a sufficient memorandum 
under either section, because the plaintiffi are not 
named or specifically referred to in the writing. In 
that which follows, therefore, I am to be understood as 
speaking of Mr. Justice Therry and myself only. 

It will have been observed, that the wnUngisnot 
sUted to be tigned^w the atatate requires. The name 
of the testator, however, apMS^ to be attached to the 
writing ; and we shall asau^, Rr^ ^^xS??uTTr.!l !5! 



U/i 



t 



i 



I. 



// 



>- — 



ocament, theo» is a safllcient memorandam of an 
ment or bargain wstbin either Beetion. We will take it 
to have been deoided, in Champioa v. Plammer, and 
some other oases, that — where a oontraet or bargain has , 
to be shown between two parties, — the names must . 
either appear in, or be indieated by the writing. Bat 
each a riUe, if eonstmed to exelnde the written under- 
. taking in this ease, wonld pat an end to all similar 
J uodertakiflga in eveiy case. It is impossible to 
* hold that the writing here is insuffioient, under 
the fourth section, without deeiding one of these 
J two things : — either that a promise, hj adrertisement, 
or otherwise, to pay a sum of money to persons 
I in general, or one of 8e?eral unspemfied persons, who 
. should do a particular thing, could not be enforced by 
law—- or that such a promise, if valid against the party 
making it, could not be efficaoionslj guarranteed. 
It will hardly be disputed, howerer, that such a pro- 

Imise could (irre^eotively of the statute) be enforced 
against the maker, by any party doing the Act desived. 
The familiar eaample already given, of rewards offered 
for supplying information, inll sufficiently sustain that 
position. He who in a similar manner, then, promises ' 
to pay money to any person not named, who shall supply 
a particular ehattel, to himself or another, must at the 
common law be equally liable. But, according to the« 
doctrine supposed, sash an undertaking if reduced to 
writing could not be enforced, beoause of the statute :•>— 
that is to say, beoause of its not naming or specially 
indicating ascertained parties, whmn the very nature of 
the ease rendered it impossible so to indicate. 

We think, however, that the statute cannot reason- 
ably be understood to have that operation. In effect, 
the party to whom the promise relates if iodioated ; and 
that, we conceive, is suffloxent. But, if such a promisa 
be enfoToible against the principal making it, why not 
against his surety 7 Or can it be successfully contended, 
tbat the same identical undertaking, good against the 
one, would be valueless in the case of the other f The 
enactments require, merely that the agreement or bargain 
^ (or a memorandum or note of it) shall be in writing, ' 
signed by the party to ba charged. But neither the 
fourth nor the seventeenth section makes any alteration 
in the effect, or the nature of a contract — otherwise vslid 
at law. 

The case may be put thus. A merchant advertises, 
or writes to an agent, that he will purchase and pssj a 
specified price for certain merohancUsei which parties 
may sell and ship to him before a certain day. The 
advertiaement or letter, although signed, is no agree- 
ment or contract — in the sense contended for by the 
defendants, — because in thii tiag^ there is, and can be, 
no assent or act on the ether side. The agent ad-, 
dressed, or some other individpsi^ guarantees by signed 
memorandam the ps^ment oi tlie price. Upon the 
faith of these, » tadesman sells and transmits the; 
specified good^ wi^iiu the prescribed time, to themerU 
chant. We confess that we cannot understand, as th0 
statute has not alters^ the nature of oontraats^ and| 
reqaires a writing only^om the party tohe eharged« 
upon what principle either the merchant's undertaking! 
or that of the perastt* guaranteeing it, could be deemed 
unenfosmble by law. " i 

It is said, indeed, that in such oases both section^ 
alike require a memorandum of the bargain ; and tha3 
there can be no bargain, which must for Uiis purpose bcil 
synonymous with contf^t, whsre there is no existingy' 
second party. Now, certainly. Champion v. Plummert 
was a decision ui^er the seventeenth seotion; and«lfl 
the name of the contraotee be neeessary there, it mast! 
eqoftlly (or a forHQfi) be nteeissKyiq ossas m to th J 

ourth. Such can nevertheless only be the rule, we^ 
apprehend, where the agreement or bargain is with 
specific parties. And, even in those cases, although the 
text books appear not to have noticed tibe distinction, 
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•B «zi8tiiig oeooad party, that is to say, a party 
existing as " oontraotee," when the memorapdam l^ 
ngned. We discover no authority and no reason for 
suoh^a rolB ; and seyeral of the cases on the foarth> 
Beetion, as we conoeive, show that, there oan be no 
aaeh' rale. For guarantees and offers to guarantee 
have been holden good, where at the time there was — 
•nd oould be^no second contraotiDg party. Stapp v, 
loll is a ease of that kind. It does Hot appear in those ft 
eases that the party guaranteed had then entered f 
into any engagement to supply the W>ds, or advance [ 
the moneys, contemplated by the flfiSffantee. So that, r 
nowithstanding Wain ip. Warlters^; a^d the oases «^ 
which have confirmed it, the V<^^."^'Min«nt"»*/-' 
does not always import under the statute* that aggrega-mir 
Ho mmHum, which implies a then existing mutual* ' 
contract V 

In Champion v. ' Plummer, there was a contract ' •' 
to sell goods to some one, spedfioally ;. but 
nothing in the memorandum to indioate; the [ 
bnyer. So, in Wheeler v. CoUier, the name 
of the plaintiff not appearing as owner in any portion 
of the writing, and the contract being with the owner, 
the deleet was held fatal. But, where the party is 
otherwise indicated, he need not be designated by 
name. In Jones o. WiUiams, there was an indemnity 
promised to an un-named brother of the party 
addressed. The brother was held entitled to sue ; and 
the nature of the thing, moreover, to which the in- 
demnity applied, was shown. by parol. In Shortreede 
o. Cheek, a guarantee by the defendant that a third 
person should pay a promissory note, not specified, 
was halden to be good. In Bateman v. Phillips, a 
guarantee addressed to the plaintiff's attorney, not 
naming, nor indeed indicating, the plaintiff, was sued 
on by the latter; evidence being given to show who 
waa indicated, and what was the particular debt. In 
Walton V. Dodson, Mr. Justice Qaselee expressed an 
opinion favouring still greater latitude. Bambridge v. 
Wade, Iieroux 9. Brown, and Laythoarp v. Bryant, are 
all eases having the same tendency. 

The parties oontraoted with, or intended so to be, 
let it be conceded, must be indicated by the writing. 
But, in this case, referentially to the matter in band, 
they are so indicated; as far as in the nature of 
things was possible. The objection goes, therefore, 
in effect, not to defeat this contract because of in- 
eompleteness in the writing, but to defeat every 
such contract, whether in writing o^ not. Ungues* 
tionably there was here no contract whatever existent, 
when the paper was signed by Jobbins. His 
undertaking was specifically with no one. It no more 
reteted to tU^ plaintiffs, therefore, than to any other 
panon who n^ht procure the engine. But, when that 
paper was coiHlunicated to them, and his offdr accepted 
by the procuring of the article, the contraotee was 
defined; and the right of action, it appears to us, 
became coinplete. 

The argument before the Court, it will be understood, 
waa addressed wholly to the fourth section of the 
atatute; on tKb assumption, that the testator's under- 
taking was tfiat of a surety. But, for the reasons' 
explained, the validity of the memorandum has neces- 
aarilybeen eonsidered, in reference also to the provision 
in the iseventeenth section ; ^ treating the testator's 
undertaking as that of a principal. Before Lord Ten- 
terden's amendment, 0Geo.4., c. 14, s. 7, there might 
have been consjiderable doubt whether the engine and 
mashineiy, being matters to be procured before they 
eonld be supplied, were "goods" within the statute. 
The modem enactment, however, has prevented all 
question on that head. 

The judgment of the Coti^*^®*'*8 ^^^ *^® plaintifli, 
onanimously on the gr^« t^x number of the points, and 
byami^OTityon the ^*^einder, the ^ demurrer^ is now 
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of the Btotnte ; and the plaintiffs may, eTentnaUy, amend j 
their dee3iuatv>n aa tbey may be advised. 

Mr. Jastioe Dickkhbon : After several alterations 
of opinion, I mneb regret that I am oonstraiaed to differ 
from that delivered by the Gbief Jostioe. The plaintiffs 
in the seoond ooaat hare stated their complaint to be, 
that neither Hardy, nor Jobbins, nor the defendants as 
ezeentors, have paid the expenses of procuring the 
•team-enffine. I am of opinion that there is no 
promise disclosed in that count, oo-ezteA«ve with the 
■apposed breach* 

Jobbins gave the writing to Hardy, in order that he 
might give it to the plaintiib. When the latter, there- 
fore, agreed with Hardy on the basis of it, and told 
Jobbins that they had so acted, a oontraot immediately 
•rose between Jobbins and the plaintiffs in the terms 
of the written instrament That contract was, in my 
opinion, that il the plaintiffs woold sell to Hazdy a 
apeemo steam engine, selected by the latter, Jobbins 
would farnisb Hardy with money to psy for it. That 
was really the contract, and no other. It was not, I 
conceive, a contract, aa argaed by Mr, Wise, that 
Jobbins should pay the plaintifft the value of that 
■team engine, so that Jobbins and not Hardy should 
be primarily liable to the plaintiffs;— neither was it, as 
•aggested by Mr. Martin, a contract that Hardy should 
beliable to the plaintiffs in the first instanee, and that 
Jobbins would pay the plaintiffs if Hardy did not It 
was aimp^. as I think, the contract I have mentioned. 
That eontraot seems the natural construction of the 
written instrument; and we cannot import into the 
declaration any understanding, however probable, that 
we may' conceive existed between Jobbins and 
the plaintiffs. We may certainly imagine that 
they would not be likely to famish Hardy 
with a ateam • engine, on the expectation that 
he would pay for it with the money Jobbins should 
furnish him with ; and we might also fairly think, that 
Jobbins would not have expected that they would sup. 
ply Hardy on auch an expectation. It may be, that, 
nnder such circumstances as those stated in the de« 
daration, a jury wQuld conclude that there was such a 
eontraot s^ that asserted by Mr. Wise, or such an 
engagement as that contended for by Mr. Martin. But, 
either wayt the breach of contract set forth in the 
■eoond count is co-extensive, not with the contract 
' alleged in it, but only with an engagement of which 
■ome evidence is set out in that count. 

If the written paper was a bad security for the 

flaintiffs, they might have declined to treat with • 
[ardy ou the basis of it. But I am not prepared to say, 
that the writing was altogether an unsafe basis for 
the plaintiffs jbo act upon. For by its terms Jobbins 
waa to furnish the money, not when a steam-engiQe 
should be delivered, but when it vtab purehaeed. Upon 
Uie purchase being notified to Jobbins, he was to furnish 
Hardy with . the money ; and, by the oontraot, the 
plaintiffs had a right to exercise their lien over the 
■team-engine till Hardy paid them. I, therefore, con- 
elade to give to the instrument what appears to me to 
be its natural construction; and conseqtiently think 
that the only breach of contract which the plaintiffs 
oould sue on was, not the non-payment of the money 
to the plaintiffs, but that neither Jobbins nor his execu- 
tors ftimished Hardy with funds to pay them for the 
engine. Upon this ground, I am of opinion that the 
second count of this declaration is defective in sub- 
stance. 

As, however, the view now taken of this matter was 
<mly slightly, if at all, mentioned in the argument, I 
will ex abundanti consider the case as it was presented 
to us. Let us assume, that by the written instrument 
Jobbins engaged, in some event, to pay the plaintiffs 
the value of the steam-engine. On that assumption. 
I agree with the Chief Justice that there was a direct 
not a collateral engagement by Jobbins, at all I 
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in the seoond ooant that the price ^f the steam-engine \ 
t^as to be ^10 or up wards ; and therefore, Bpon this } 
demarrer, the defendantf^nnot say that the oontraot 
J fihall not be allowed to be good, beci^a^e there is np note \ 
' in writing of the bargain. Bat, as we oonld with no pro- t 
inietj refiise to permit the defendants to plead (under ! 
the special rule of this Goart) the 17th Section of the 
8tatate of Fraads, the count onght now to be considered 
•8 if such a plea had been set up as a defence ; and . 
tiien, as a defendant may both plead and demur to tbe i 
same part of the declaration, the plea may be added to 
the record before the judgment is formally entered on it. ' 
The question, therefore, will be 'virtually the same, 
whether we consider the promise of JobbiuB to have • 
been collateral upon Hardy's default, under the 4:th 
section, or a direct engagement with the plaintiffs under 
the 17th section of the statute. And the question is 
simply this, whether there can be a written note of the 
agreement under the 4th section, or of the bargain 
under the 17th section, unless both the parties are 
named or indicated by tbe writing. 

Of the cases cited, only one seems to me directly in 
point with that before us. In Walton v. Dodson, 8 C. 
and P. 163, Mr. Justice (Hselee is reported to have 
deoided, that a written guarantee addressed to no par- 
ticular person would ensure to the benefit of any body 
who acted in pursaance of it. It was, however, a decision 
' at nitipriutf and there seems to have been no argument 
npon the point. On the other hand, the judgment of the ' 
Common Pleas, as delivered by Mansfield, G. J., in 
Ouunpion v, Plummer, in the language of Tindal, 0. J., 
at the beginning of bis judgment in Laythoarp v.Bxyuit 
and the words of Mr. Smith in his work on Maroantile l 
Law> Ed« 5| p. 476, are to my mind most oonTinoing on | 

, this question. Mr. Smith, commenting on the 17 th 
section, says^" The wor J bargain, used in the section, 
does not render so strict a statement of the transaction 
necessary, as the word agreement used in the fourth, of 
matters within that section. Bat the note most express 
the names of both the contracting parties," 

The three last mentioned dicta appear to my mind 
more consistent with reason, than the Nisi Prius deci- 
sion of Mr. Justice Gaselee. As it is dear that there 
can be no transaction witlout parties to it, no transac- 
tion can be described without specifying the agents. 
Murder is defined to be the killing of one person by 
another with malice aforethought :-«Sheep8tealing is 
B&id to be, when a man takes another's sheep with intent 
to acquire the ownership of it:^and every ordinary 
legal definition shews, that no action can be described 
unless an agent is specified. How then can 
there be a bargaining, or an agreement, without two bar- 
gaining or agreeing parties? And if no baigain or agree- 
ment can exist wiSiout such parties, how can there be a 
note in writing of such transactions, unless both the par- 
ties are speoifled in the document f 

As, therefore, we hsve three weighty dicta against one 
decision at Nisi Prius— as those dicta seem to me more 
reasonable than the dedsion— and as no one of the other 
oases seems to me disdnctly in point, I am of opinion, 
on the authority of the dieia, that the contract set out 
in the second count of the declaration was not saffi- 
dently in writing, either under the 4th or I7th section 

I of the statute. 
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, Sir Alfred Stephen deti?eied Jadfm^HL in rtiriBtam 
u follows h— * 

Tbie is t salt for wsm ^ the mister, institated 
nnder the ** Merebsnt Shipping Aot of 1854»" agsfaiBt the 
veoibU It appeanthat theToysge was by the shin's 
artides, to terminate in Bngland; hnt, nnder toe 
Foreign Attaefament Aet of tins eolonj, the ship was 
seised in the hands of the eaptain, for a debt dne ^ 
her then owners* and sold by the sheriiT. The pw- 
ehasers eontend, that they bonght her mnder a oontraet 
or onderstanding, that any wages doe were to be paid 
ont of the pnrehase money :— whereas on the pari of the 
master, thu allegation is wholly denied ; and it is on the 
oonirary deelared, that the sale was expressly made 
snbjeet to all snob elaims, Bethe&et as to this how it 
may, and putting aside the qnestion whether wages be 
doe at all to the elaimsnt, the defendants insist that this 
Conrt has no inrisdietion in the ease, under the oiieom- 
Btanees. And the qnestion whether sneh Jnrisdietion 
exists or not, is the only one whiohlam in the first 
instanee oalled on to deterijiiine. 

It does not indeed appear to me that it OTor ean in 
any stage of this oanse become matezial to inqoire, what 
nnderstanding or arrangements may hsTo existed— or 
what may lia?e been done or said, at flie time of the 
sale by the sheriit Unlees, perhaps, if it can be proved 
that the master himself was a party to the nndertaking, 
he may be barred, on eqaitabie prinoiples, (eognisable 
in this Joiisdiotion eqaaliy as in a conrt of eqoity,) from 
afterwwds sd?anoing a claim in violation of his oontiaot, 
or in fraud of a party who purchased on the ftdth of that 
understanding. 

Neither em I now to inquire,— for the olijeotion to the 
jnrisdiotion of the Court precludes the power (or asserts 
that I have not the power) to determine,— whether wages 
be or not due to the claimant— and enforceable against 
the vessel, notwithstanding her sale as aforesaid. For 
the purposes of the argument, I conceive that the Court 
will assume that the wages claimed are so due and 
enforceable. If none be in £Mt due. or by law their 
payment cannot be enforced because of such sale, 
the suit will fjul on that ground;— but only after 
cognisance taken of the suit, and judication herein 
accordingly. 

The jarisdictionoftfae Admiralty over the ship, <n 
j|Meitf, at the suit of the msster, is conferred by s. 191 of 
the Aet of 1854; and it is by that section clearly given 
(as iodeed it was admitted), in every case in which a m«- 
man hss the same remedy. But the defendant relies oo 
the cDaotment in s. 190 ; and contends that no seaman 
belonging to this vessel could sue for wages in any Court 
whatever out of the United Kingdom, beeiuse the voyage 
was to terminate in England, and none of the events 
have happened, which that section enumerates as excep- 
tions from that prohibition. Since, therefore, the ua- 
mtn in this case cannot sue, si^s the defendsnt, neither 
can their captain. The latter insists, on the other hand, 
thatr- supposing s. 190 to present a bar to his suit, bad 
that enactment stood alone — ^the 189th section provides 
that seamen may sue, in this^or any other Court, in all 
oases where the vessel has been sold, as here, by the 
authority of a competent Court, He does not admit, 
however, that s. 190 affects the mofter of a vessel ; or 
sontrols, in sny respect, the provision in the next fol- 
' lowing section in his fsvour. 

The case was argued before me by Mr. Isaacs foe the 
claimant, and by Mr. Faucett for the defendant ; and I 
om of opinion, after consideration, that the objection to 
the jurisdiction of this Court most be disallowed. 

Looking at the several sections which relate to the re- 
ooveiy of wages (being 188 to 191 only), the effect ap- 
pears to me that seamen may proceed against the ship, 
in every case, in respect of any amount exbeeding fifty 
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ur jDBQjveni, or ui^ uwBer wna master be iioln beyond 

twenty miles from the place of disoharite, the seamen 

may so proceed in respeqt to any amaller sum. These 

provisions are eqn^lfy applioable to the master of a 

vessel ; altbotmh the oase of the seamea, only, appears t© 

have been contemplated. I should be of opinion, therefore, 

that— were the master's demand for a less amount than 

ftftypoandv— the 189th leotion, ka well at Oxq isath, 

would apply to it; and oonsequently that he could n^Tsn 

in this Court, unless his oase be within the exceptioi 

respecting the sale of the ship. But, as (he claim ii 

this suit amounts to three hundred pounds and upwards 

the master stands unaffected by the said 189th section ' 

which, therefore; is no otherwise material to the presen 

controversy, than as supplying apparently some Ibunda 

tion for an inference, that in the partxcnlar oase of a sale 

wages might become payable, which in the ordinarj 

course of events would not be so. 

We come then to the 190th section ; and I am oi 
opinion, that as this emictment is applicable, not merely 
in terms to the ease of seamen ezcluaiTely,lmt is unsus- 
ceptible of application in effsct, to the oase of^lie maatei 
of a vessel, the latter is not affected by it The enact- 
ment is, that no seaman engaged for a voyage to termi- 
nate in the United Elngdoar shall sue fbr wages in any 
Court abroad, unless he has been disekarged with the 
master'iB written consent, or has left the ship firom 
reasonable apprehension of danger to his Ufe, from some 
act or thing to be done by the master, Tliere is no 
exception provided^ as under tlra previous section, for 
the oase of the owners having beeome banlrapt, or the 
ship banking been soM by process of law ; nor for the 
contingency of a sale abroad, by the voluntary aot of 
the owner, or the interposition of a mortgagee. Although 
: by such occurrences the Toyage might be aotiaBy termi- 
' nated, andf the seamenr turned ad^ they are neverthe- 
less— it would seem — net permitted to ane for wages, 
I until their ewn return teethe place of hiring. 

Whether this was designed by the Legislature may 
'; perhaps be doubted. Biit iftay not the clause be- eon- 
'istrued to apply, only, to the case of voyages' still 
^iiMended to terminate in fte United Kingdom— -not in 
faet terminated dsewhere, but still continuing 7 For the 
language is, *' a voyage or engagement which is to tenai- 
nate in the United Etngdom*"— which cannot strictly be 
said^ of a voyage, then (i.s., at the time ofthe suit) put 
an end to. The otSeot of the enactment, moreover, which 
wae-ohiefly to prevent the desertion of seamen, but pio»^ 
bably also to prevent* an absent owner from being 
harassed abroad, by persons whom he only eontraoted to 
pay at home, might be satisfied by that construction. 
The question, however, would require more eonddera- 
I tion than I am now prepared to give it See the oases 
I of Gkiner v, M^er, S H3. 608; and JohnsoD tr; fiiac 
hielsne, 8 Camp. 4i ;■ also Shee^ Abbott, 631,. 
Assuming, the enaetment to be, however,, what the 
4timA *ii ^^^x u i 9l ^An^^^tt;*!^ f%9«^tw efj| - ,has,4^. 
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Bg-parte CqhuML 
Jki ibildwiiig is tlie Chief Justlo^a jndgmeuC 
Ohftmbext, in tliii otie. 

This is the ssseof sn Appesl to me, snder s. 36 of 
the Insolvent Aet, from the Chief Commissioner's dis- 
allowance of a debt— or, rather, of a claim insisted on i 
as being one ; the foondadon of which is simplr m , 
» follows. . ^ ; . *" ' « 

The intolvant was tenant to Ifir. Campbell of pre- < 
K mis^, in which he oarriei on business up to the aate"^ 
of the seo uestratioa, tinde^ a lease not at that tifiRT 
' expired ; br which the rent was payable quarterly, on , 
' efery flistday of January, April, July, and October.^ 
\ The sequastratlon was on the 32iid day of September. i 
t The asd^ee thereupon took possession o^ the^ 
I premises, ftir the purpeae of collecting' . th^ ' 
goods there ; but, on the 30th September, he went out' 
.^ of possession — «ot formally deufering up the pre-' 
. mises, but sending Campbell the hey- t>f them. So.' 
that, on tke 1st October, when the rent beoama due, ; 
neither the Ins<dTent nor (unless possibly by operation 
of law) his assignee, was in oocopation of the prepiises, j 
•> or indebted in respect of then. The landlordThow- ! 
■ «««t olaimed t^ prove sgaiait the estate, .for t^Bs^ 
ioMsler'ajreAllhiift pay M ^t relytaifaii It niadebt) 
dae, within s. 38, at the time of the sequestration, — orl 
the cause of which ^d, within -the meanin|( of s. 45, << 
' arisen prior to the sequestration. The daim' was to be ^ 
(rai^uid as a pi a lm a d .ii tud i t M ^ un de r s.>4i \ or,i 
I failing that, to be admitted rateably with Athet ere- ' 
[ ditors ; bat the Chief Commiisioner disallowed' the^ 
clafan entirely 'holding that^ whatOTer the landlord* si 
remedy, it was oertainly under the oiroumstances, not ^ 
against the insolfent's estate. . 

The claimant -faa'Ting thereupon appealed, the ease* 
was fuliy argued bsfore me ; when, in addition to the* 
[ sections slready mentioned, ss. 87 and 85 of the Act^ 
' were referred to— and Brfggs r. Sowry, 8 M. and W. '• 
729 ; Slack t. Sharpe, 8 A. and R 866 ; and Phinips 
T. ShernU, 6 Q. B. 944 ; were cited. i 

I am of opinion that the Chief Commissioner's dis- ^ 
allowance of ^e claim was right. Tb0 rent in \ 
question was not due until the Xst Oetober. It^ 
wss, therefore, not dne bjr the luolrent at the time of' 
the sequest/ition ; within the nroTisions of s. SfTor 
the statute. The ** cause" of tfe demand, within the 
meaning of s. 45, 1 appr«lM|id, was not merely the ^ 
lease— but the lease, coupled win the inselrenf s pos- 
session (legal or actual) under it That possession, 
however, ceased, and the sequeatration took place, 
before the quarter's rent fell due; and there is no 
authority for holding, that aecruing and not actualljcj 
accrued rent is a *' debt" for any purpose. Butif thej 
cause of the debt was simoly the lesse, s. 45 oanqstib' 
my opinion be construed, naring regard to other por- 
tions of the Aet, as enabling a landlord to <qfportion 
his rent, and thereby create a debt in respect of the 
broken periods. Nor is that tho claim made ; for the 
.whole quarter's rent is here demanded. 

If^ however, the landlord can insist 'on 
being paid his quarter'a rent, not by the in- 
solvent, but out of the insdvent's estate, because of 
the insolvent's having oeeupied daring so large a por- 
tion of that period, he might equally elaim Uie same 
^rent, I conceive, |hough the oecupation were for a 
fortnight only— or any portion of the quarter. Let It 
be supposed, that this sequestration had been on the 
22nd Jaly ; and that the assignee quitted the premises, 
having only entered in order to obtain the goods there, < 
.^^n the 1st August. Coutd the landlord, on or after 
^ ^e let October, prove that whole quarter's /ent as a 
V debt? Btft whynot,ifhe oan prove it under the clv- 
l cimutanoss existing here?— and, if .kr' could 
> not prove in the one csa. wTiv 
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accrued during that half, year. ^ ^^^ ^"^ 

♦k '^!^S?®*'*..^"*^ *<^ "^«» *^<^ ^ cannot be within 

38th— the insoWent not beinv. at th« HmJ^ *? 
wqueatjation, under " I^d ogui^n - tTt^^^^ 
quvter-8 Tent, (aocordingto the SST conffiTonSf 
the latter section,) on the Ut October. Se enao? - 

' ^^"^^J *^^"> betAem to have coSlmtt 
.only d^«,. dur in lact at the time oi the 

warda. But here, as I haye shown, there 
WM no debt at all, at the time of the sequStration h 
f^^A^"^^ of things then existed^^hK^^ 
rfc °"«^^^ ,?^ *^ ^«* «nt d*y terminate in a debt 

.under s. 85, the insoWent might in the mean time bZ ' 
c««e «oiiar«a^ By tiie ' assignee's acceptenceof 
(the iMse, or the assignee's refusal to accept, foUowed 
vpy the insolyent's surrender of it, the latter 
becomes discharged from all rent accruing after the ' 
! sequestration ; and, when so discharged, there can 

l' (according to filfusk r. Sharpe) be no apportionment. 

J so as to make him liable for the rent accruing pre- 
Tioualy, . *^ 

! There woidd thus seem to be a great defect in the 
, statute, with respect to a landlord's remedies. He is 
■ entitled, by s. 41, to be paid in full six months' rent, If 
^due at the time of the sequestration ; but, if none be 
theft ^dtually due, (of which a sufficient test is, whether 
he'could then by law distrain for it,) the landlord has 
«^exc0pt against the insolyent himself, as in the case 
r of an other debts, ^ot piOTeable against the estate,-* 
nbiemed^'at all. There shoniild, obviously, be an 
lapportioi^ieni in reipect of accruing rent provided. 
Withfbis,^ hpwerer, I have not now to do. I need 
only announce my dedaion on Mr. Campbell's claim, 
/ as the law stands at present ; and that decision is, 
^ that the Appeal -be d!lfmiued*and (coneeiTlng myself 
to have in this respect no itHematlTe) with cons. . 
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■ f^.,.nRBT AND 0TH1X8 T. HOSKIKO AlO) OTHBU. 

Mr. Justice Thtrry g&TO judgment in this ease, 
wKich was an appUeation for aa uijanetion to restrain 
the tale of Terry's Meadows estate^ Yrf Mr. and Mrs. 
Hoeking. 

This is aa applieatidn to grant an injuiotioii to 
restrain the sale of land ealled Terry's Meadows, at 
Illawarra, mtil such an appKeatian be made as may 
enable the applieaats to put into a suitable eoorse of 
inquiry and determination, the question to what par- 
ties in the soil does this land belong ? It is eontendad 
on behalf of the party resisting tne application, on 
the anthority of 8aT0> ▼. Dyer, 1 Ambler, 
p. 70, that this injunetion eannot be 
granted, as it is not expreasly prayed 
by the bill ; bat this rule is not an inexorable one, 
and mnst yield to the moderate practioe, aa stated by 
Mr. Daniel, in his work of practice, that *' the granting 
of speoial injanetloos is discretionary, and they 
are granted now muoh more frequently than they 
were formerly." (Daniel, p. .1788.) Indeed, in Mr. 
Dmry's work on imonetions, there as a special ehap- 
ter under the head of " Bzeeptions to rule that 
an btJuncti<A eannot be obtained eaeeept on 
a bill;" and there instaneca are cited where 
fx^unetions have ' been granted against 
persons who are not even parties to the stut, as where 
a reoeiTer had been appointed and a tenant was re- 
moTing hay and straw, &e., contrary to the ouBtom of 
the ooun^. He was restrained, although no party 
to the cause. A farther and strong lllastration of the 
relaxation of the rule in modem praetioe, that there ' 
•must be a prayer for an ioj unction m the bill to sanc- 
tion and sustam, is to be found in Bloomfield ▼. Eyre, 
BcTan, p. 259, where the Master of the Rolls states, 
''On looking at the prayer of the bill, I do 
not find that it distinctly and specifically prays 
to restrain the defendant ftom selling up any out- 
standing legal estate, but, ncTertheless, I think that it 
is quite clesr the whole object of the proceeding would 
be defeated, if any such ontstsnding term could be set 
up. I muit consider this ease as one of the few ex- 
ceptions which there sre to the rule, that in order to 
obtain an injunction there must be a distinct prayer 
for it in the 1)111.*' 

Now it is not an easy matter to suppose 
a case in which dreumstanoes more 
strongly justify a depv^ure teom the ordinary rale 
than the present, for uxe fact on which the application 
for the present injunction rests was not known at the 
time the bill was filedt and therefore an injtmetion 
could not then be applied for. The suit was one for 
partition—and a decree for partition was made. In 
an interlocutory proceeding in the cause, an appeal 
was m')d(» (Vom a deoi^on of this Court, which decision 
WAS affirmed by the fall Court, and subsequently 
affinned by the judicial committee of the Privy I 
Council. Since this last affirmation a new fact has I 
been discorered, which, aa it may be determined 
one way or the other, will decide whether a yaluable 
propertjr deTolves on Mrs.'Hoaking as heiress- at-law, 
or goes in another direction. 

I by no means now decide or intimate an opinion 
whether, by the discovered deed, the late Samuel 
Terry acquired a title to the land in the pleadings 
ihentioned, preyious to February, 1834,— nor do I 
suggest an opinion whether the late disooTery 
may or may not disentitle the party 
now applying, to relief from want of 
proper oiligence ;— but however these questions may 
be ultimately decided, the circumstances are snob as, I 
in my opinion, come^under the head of equity, *' that | 
though in general a special injunction cannot be j 
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one. The reasonableness and justice of granting 
the present inmnotion are enforced by a passage in the 
jndgment of Lord Cottenham, 2 PhU. p. 
602 — " The Court wUl in many cases in. 
terfere to presenre property in ttatu quo 
during the pendency of a suit, in which the rights to ' 
it are to be deoidedi and that without expressing, and 
often without having the means of forming an opinion 
as to such rights. It is true, the Qourt will not so in- 
terfere, if it thinks that there is no real question be- 
tween the parties ; but seeing that there is a substan- 
tial question between the parties to be decided, it will 
preserve the property until such question oan be 
disposed of. In order to support an injunction for 
sucn purpose, it is not necessary to decide on the 
merits in favour of the plaintiff!*' 

Since the hearing before me, Afr. Blake has dtawn 
my attention to a case in the 15th Bevan Hills 
V. Moore. ^. 177 (which he has shown to counsel on 
the other side), in which a receiver against a mort- 
gagee in possession was granted after decree, on the 
application of another co-knortgagee. This applica- 
tion for a receiver by one defendant against a co-de- 
fendant after decree, and pending the taking of the 
accounts and enquiries, was irregular ac- 
cording to the usual practice of the Court, 
The state of circumstances which sustained the pro- 
priety of appointing a receiver was not known to the 
Conrt at the hearing, which excused the irregularity ; 
and, though this is not quite a parallel case, but in 
many respects distinguishable ftrom it, yet it supplies by 
analogy an illustration by which, in matters discre- 
tionary with the Court (which the granting of an in- 
junction is), the Court will not allow an equitable 
claim, or the discussion of that claim, to be defeated 
by reason of a rule that it may be foimd judicious and 
right in ordinary instances to uphold. I think, there- 
fore, that sufficient grounds are here laid for granting 
an interim injunction, until the application be made 
for referring the matter involved in the contest back to 
the Master, which Mr. Blake has intimated his inten- 
tion of making, be entertained. When that application 
can be entertained I cannot say. If there were a 
Court of Equity it might be made and disposed of in a 
few days ; but at the present rate of sitting, (without an 
Equity Judge,) at distant intervals, I cannot coniecture 
when it is likely to be disposed of. This Is much to be 
regretted, not only on account of this particular case, 
but of the general bnsiness on the Equity side of th6 
Court. In such a state of things, I venture to suggest 
that a course may be adopted similar to what has been 
done in other cases, viz., let the applicant here submit, 
vrofornul, to have his intended applioation for reference 
back to the Master (without prejudice as to merits or 
costs) dismissed, and then by way of appeal bring it 
forward before the fall Court, which is the c^Hest 
tirospect that, it appears to me, will be afforaed of 
having it discussed and disposed of* 

Mr. Isaacs said he was not aware of the case last re- 
ferred to, and of the judgment pronounced in that 
case. He should wish Jfr. Gordon had an opportonity 
of observing upon it if it influenced the judgment. 

His Honor replied, the case did not govern his judg- 
ment. It would have been the same though that case 
had not been shown to him. . . 

Ms wMademomrto^latttirs rqdlflatiw. neaattoBwas 
SMlDr abalanea add to be daa to plalnttf apoa ab«iUDaf.6oii- 
igVg>< terms efwlileh^we set out to the dsel|iraaon. Tho 
MMAnt had plsaasA aa a set-off a ovtaia ttooat aaMtobs 
~ ^ ^.^ fthoikaye or penaltiss or IbrMtM, owbog. to a 
asMOBipletloa of the i»ofk In doe tliiia. The r^^Uoatloa (now 
USSH^ *?2 ^^J*^ ddtaidaat had prerMited plalaliff from 
S!!E!??' *^^^?* *^0<i'^ to his eovnaat. Thiavas de- 
mrod to as sotOiig up • p«roi acnnuat or vaivsr to dsHmt a 
w^VMBtinadosdimdorsaaL M"*™^ ** '^'^ ""■••* • 
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GOODWIK ▼. HOLT AXD .VNOTHBlt, 

Thxix Honor* delivered separate jndi^ment in the 
■bore ca«e to the fDllowini^ eflfect. The case, U will 
be reintmbered, was argued on Wednesday, and the 
point invoiced was the construe '.ion of a ctans^n an 

ndentnre of apprenticeship. -^"^ ^^^* ^W- 
The Ohief Justice said : I ana of opmion that the 

plaintiff eannot recorer the damaires— contingently 
MMSSed at the rrial. The argaaients for the father and 
for iJie master seem to me to be as follows, and I 
think thos9 fijr the master must prevail ; 
ti there are no express words in the indenture binding 

he master to remain at Parramatta. For the father, 
tba argument ia — " Ton eontraeted with me to teaoh 
my ton as an apprentice in Parramatta ; but, also, 
that you would not remove him from Parramatta 
without my consent. Therefore, yon eontraoted to 
taaoh him in Parramatta unless X should otherwise 
consent. Or, oonrersely, thus : Yon (the master) are 
entitled to my son's services, but not out of Parra- 
matta unless I consent. Therefore, without mv oon- 
lent you cannot have his services, except in Parra- 
matta." The reply of the master is, " Well, be it | 
oonoeded that, withont year consent, I am ' 
BOt entitled to hia serviees in Sydney; and ao, 
if you refute to ^ let him come, I cannot teseh him 
there. Bat does it follow, therefore that I am bound 
to teaeh him in Parramatta t If I am, I am bound te 
if ay in Parramatta. But without explicit worda this 
win not be ooncluded against me." The arffumeet 
for the maater is, further, ** I contracted to teaoh your 
con for five years, and yon contracted that he should 
■CTTe me as an apprentice for five years. But I did 
not contract not to <|ult Parramatta ; nor that I would 
alone teaeh him in Tarramatta. Therefore, if I re- 
move to Sydney, I am bound to teaoh him in Sydney. 
And by yo'tr contract, if you consent to my taking him 
there, your aon Is bound to serve me in Sydney. 
The oontr%ct to serve me there, is, however qualified. 
Yon stipulated, and I agreed, that he should not be 
taken to Sydney unless by your consent. That is 
equivalent to a stipulation that, if yem please, the con* 
tract to aerve in Sydney shall faie pnt an end to. If the 
intention was that I waa, in any event, to remain and 
teach him in Partamatta, unless yon consented, it 
trould hare been easy to say so." 

Mr. Justice Diekinaen.t I am of opinion that the 
plaintiff ought to recover the damages assessed. I 
thiak the breach is coextensive with the engagement 
not to remove the aon from Parramatta. By 
the agreement two things are stipulated. First, that 
the defendants should give the son five years' instruc- 
tion ; secondly, that the defendants should not remove 
the son without the father's consent. If it 
be held that the defendants may remove from 
Parramatta without the plaintiff's oonseoS it follows • 
that the agreement might be defeated in one or other 
of these two points. Tlie son might be deprived of 
the instruction which the defisndanta were to give him, 
or the father might be virtually forced to give a con- 
cent to the defendanta' taking him awav, although by 
this agreement it was stipulated that he should have 
an opdon upon Ihis point. 

Mr. Justice Therry said, I ooncor with the Ohief 
Jostiee in the constroctlon of s contraot of some com- 
plicity. To the complaint of the plaintiff diat the de- 
f endant committed a breach of oonvenantby not teach- 
ng hls8<2X^«^^trade« JK appears to me the defendant 

®^1 ejojcq JO notttnikA n »« '^^ 
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THEfoUowiog judgment of the Lords of the Jadtci&l *^^^ 

Committee of the Priyj CouaoU on the Appeiil of 
liarj Lord v. CommiaaionerB for the City of Sydney, 
was delivered Febroary 12, 1869 :-^ 

Present: Lord Kim^sdown, Judge of the Admiralty 
Court, Lord Justice Knight Bruce, Sir Edward Ryan. 
Sir J. T. Coleridge. 

This appeal anses out of a claim for compensation 
for the alleged loss of certain valuable water-rights, 
ooeasioned oy the acts of the Oommisaioners for the 
city of Sydney, under a Colonial Act of the 17 Vic, 
No. 35, entitled " An Act for supplying the City of 
Sydney* and Portions of the Suburbs thereof, with 
Water." No question arises upon the nature of the 
acts done, nor on th& power of the Commissioners ; 
but they, the respondents, dedy, first, that the apnel* 
lant had any sucn rights as she alleges ; and secondly, 
they insist that even if she had^ she cannot^ under the 
psrtieular oireumstances hereinafter detad^, daim 
any oompensation for the deprivatioii of them. 

tinder the Colonial Act, qaestions of disputed cmn» 
pensation are tried in the form of an action brouf^t 
against the Commissionars. The appellant aoooniUnglT 
su^d them, and her daim substantially embraced t 

three matten-MXin^iensation Cor land and buildings 
taken^-for the depnvation of water used as the motive 

Sower to a mill wnicK stood on her land— and fbr the 
eprivation of vrater for the use of machinery, and 
other purposes, in oonsequenois df the CommMonecs 
having taLen a way the water from the land of one 
Edward Lord, highei up the stifeam* The jury found for 
the plaintaffonalf these claims and separatelT oneachby 
direction of the learned judaa vrno tried the cause. 
The respon d ents do not quesnan the verdict on. tiie 
ilxst, and' die Court bdow having directed a new 
trial, unless the appellaat vrould agree to reduce tibe 
amount of the damages by the sum awaidad on tlw 
second, has eonsented to that reduction; tko only 
queetion, therefore, which remains, is, as to it snm of 
jj aOfi L which has been awarded by tht jury, eoiidi«* 
doSaiy, on the last head. 

The property now belonging to tha gppeUaiiL. ani 
ia r^tpect of which tlufl €l£m is madei was odgmally 
granttd w^te Iflfc of ienanv 1310^ 1^ Mr* like- 
quarie, thgathe QiiniMui of N et Pu aMiWIti^ <» 
OM BdwtrdiBedmani. it Is dMribttd aa '"'IS^ awes 
of land ls;6i^<in ihe distdlot of 'Sydueyt lM«iidsd<m 
the vrettim bf Mary Lewin's Neweisifte ftas, 
bearing ncttii 87 chains ; on the north nde by «n 
eittt line of SO ohidtuf $ on the east side ^* a sonfth 
line to asaaU er«ek ; (nd on the smith aide by that 
creek and the water of Botany Bay, ^ the 'mouth of 
Cook's Blver.^ It thm appetfre that paltly on &e 
eaat, and pardy en. the soutn, the land is bovmd^ by 
the creek, ttdd it is as riparian owner that tbe appel- 
lant's cUdm is made* The argtnhent fn opposition tu 
this was, that in respect to water«ri|lHs, a riparian 
ownefr was only one who teas also tne owner of the 
soil ad m^dliwh MiKm apw ; .but that by the terms of 
this gitent, tiie creek, which bounded die land, yfnti 
hecesMrily excluded from the land itsdf co u ipii s ed in 
the grant. It vras urged &at grants from ^e Crown 
were' to be construed stricU]^ against the grtotee, 
end €iat iiethlttg 'would pass under suck a 
jgrant by mere inference; .that here 185 acres 
0t land specifically were granted, and that 
it had tiot been, shown that it was necessiary to indude 
any portleu of the soQ of the creek in. order to make 
out ti^kt qnanfity, 

TUieIr lordships ^ttbtthhik it necessary to ^^^^JS^ 
any opinion on I3ie first' step in tbis argument. , They 
dteii^ only tiukt it it may not \)e taken for granted thiU 
thej-aocede to it. It is a qtiestion of some nicety, 
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to tin lanpua^ either tS pi^MH decUoiu or tost- 
books, wbich teem to define the nxbt, where the fonn- 
datiOD of tt hu not come (peciflt; Ay in questioii. 
Mr. CbancelloT Eent.ui hii Coramentoriea, ed 1840, 
. pMt fl, Lert. «, p. 489, writes thw :— 

''ETeiypToprietorof linds on thelxcoksof a lirtr.' 



■ few Hnea lowei down, and spBakl^oftL. .„. 
|ietMn, he adds, " thmigh he may use Ae water while 
It Tuna om hb land, he cannot imieaMmably detain 



['^adjacent to hb land; '"and 
wnnea lowei aown ' ' " - -• ' — 
m, he adds, " thtrag. 

naoTCr hbland. he 

it." 

Bat It ia uiiiiuLUeuiiT for thdr InrdaUpt to aaj 
tBore on thia point, becatue thej are cleatTj- of oiunion^ 
that lipou tbe tme canatraction of tliis [{rant, 
tte 'creek when it bonndi the laad 'a ad 
nitiiun Jtlwn, mdoded within it. In so holding 
they-donot intend to differ fiom old anthmftma in te- 
•pect to Crown gnatM ; bnt upon a queatton of the 
meanbif of woTdi, Ilie lame rulea of coauoon aenae 
■nd jtutice muit apply, whether the euhject ntatter of 
construction be a ^ant from the Ciown, or- trqm a 
■nbject: itisalwayB a qnestlon of intention, U> be 
collected frnm Che lan^ui^ used with lefeience to the 
anTTOunding drcumatances. 

The learned counsel for the reapondenta contended 
that-according'to theplwn and litexal meaning of the 
woroi, whit^ muRt alone be looked to, that <i>4uch 
was dc*crib«d aa bouudinK the subject nutter of a 
mitt, mufti l>e aDDiethintt beyond the limiti, and ex- 
dnded froitt it. But this will not . be found ti> he a 
teat which can be praclicriW applied. Words In an 
inatnunent of giant, a* elsewhera, are to be taXen 
in the sense Which the common nsace of mankind 
bu ^pUed to them in reference to Uie oontezC in 
which they are found. IT lands granted were d^ 
scribed as bounded by • house, no one conlA suTOOte 
Ae htmse wsa indoded in the fcrant ; bat if Umd 
gtaated were described u Bounded by a highway, it 
would be eqo^y abautb to- snppoee Oiat the grantor 
had reserved to him»elf Oe right to the soil' ad 
mtJ iu nt Jikun, in the far gMater majority of cases 
wholly unprofl table. 

'Riis oonudention shows diat it never cvi be- a 
ncstion to be determined tiy the litn^ meaning' of 
ttie -words, without refereiK* to the <nrcnniitances in 
wftMi they are used. The^ same learned author wlto 
has'been'Uready clteft, snd who may be aafelr r^Hed 
enin anr queetian of generd pcinciple, lays VI dbwn 
(toI. al, p, 4SS,. part ■«, lect S2), that it 
may be considered as the general rule, that a grant of 
bocl bounded upon a highway or river, carries the fie 
on the highway or the nr^r to the centre of it, pro- 
vided the grantor at the Qna owned to the centre, 
•nd there be no words or specific description to show 
• contrary intent." Trieif»ccDrdln(t'to these priiid- 
p4es, it sppeuB clear to their Lordships that the dfes- 
eriptiott of the bouidhries in tlas grant does not 
exclude from it that pordonof thecreek which, by the 
((•neral preaainption of law, would go slung withtha 
ownership of the land on the baii of it. ITic 
&own had the power bf granting it j no reason 
•an be assigned why it should have reserved 
what mi^fht l» directly ind immediately uaeflil to 
the grantee, and could scarsdy have been coDtem- 
plated as of any probable iise to the Crown, and' thia 
too in an infant colony, whete it w»s the manifest and 
avowed policy to sncoorage aettlement and the- culti- 
vation of land t^ grants- on the easiest and' most 
favourable terms. 

It raaj- not be immateriU to refer here, by way of 
IlluMrMion, to another Crown grant, shortly to be 
noticed "Pow fvOj, <tt Umds on the ooposite side of 
this nuns creek. Tl» bonnda^ on the sonth-wnt ' 
ud wqit ridcAia there dBacrifaedat beine "bw Bntimv 



'now mfferentftr the word •' boundary" maV 'b» under- • y^ 

stood with reference to- these thiee things. But in L^ f^ / 

• tluA eame -rant the Crown expressly reserves to y- ^ i 

itBelf a power of takW any quantity of water which ' 

may be requited for public purposes. ETthe creek 
ha^ been excluded frwh the grant, the reservation 
would not have beet* required ; and if it be excluded, 
aad be also ^eluded ftom the grant to Redmond, the 
argmnent founded o» the improfcabiliiry and useless- 
ness of such a reserration is so much the- stronger. 

But it is next to be seen whether, if the apoellant 
hftd the. ordinary rights of a ripariaa owner, there is 
an^iung in the eirfeumstances of her title to ex- 
. elude her from compensation, as allied. It appears 
that some littl© lime before the date of the grant 
last teferted toy which was the- 27th of May, 
18^, Simeon Lord, the grantee .under that grant, 
hftd contracted for and b«ccrme the equitable owner 
ofRedmond'^a mnt ; SQbseqtietitly he became the 
tegal oiVner, and Mary Lord, the i^pe^lant, is \^ 
devisee of that ^ant. In the gprimt of 1828 is " ^ 
savii^ And resezvmg to the Crown of any quantity of 
water, and any quantity of land not exceeding ten 
acres, in any part of the giant, as may be required 
for public purposes." The Commissioners have acted 
on this reservation, and it is in so doing that they 
have necessarily abstracted the water from the appel* 
lant, and done her the injury for which she seeks 
compensation. But it is said that Simeon Lord 
could have claimed no compensation for an aot which 
was necessary to the eompleteness of his own 
giant ; that, as he had conceded the right to 
take the water on this land, which could not be 
taken thence without interrupting the flow of it by 
the^ land on the opposite side and lower down, of 
which he was then the equitable owner, he must be i 
taken to have conceded it equally in respect of those 
, lands, and, if so, that the appellant is bound by the 
I same presumption, having tiueen them as his devisee. 

It appears to their- Lordships that this argtxment is 
founded on a misapplication of a well-luiown and ad- 
mitted principle of law. If you grant anything, you 
are presumed to grant, to the extent of your power, 
that also without which the thins: granted cannot be 
enjoyed. But what is the effect of this reser. 
vation \ Ten acres of land in any part of the 
grant are reserved, at the election of the Crown, if 
required for public purposes ; these are nOt to be 
granted to the Crown by Lord, but axe provisionally 
saved out of the grant to him. As to the .water, 
Lord, as owner of the land, had no power to grant it 
to the Crown ; the Crown could not grant any pro- 
perty in it to him, nor he to the Crown ; — ^the effect of 
the saving is only that he waives his own rights as 
riparian owner to the use of it aBS it flowed. If the 
lands below or opposite had been owned ^y .a stranger, 
this saving would have had its full effect^ althoueh 
the stranger had insisted upon compensation for tne 
consequential loss to himself; and so it would have 
been if there had been any number of lower propiie- 
'tors, all of whom were to be compensated ; for the in- 
tention and effect of it was only to enable the Crown to 
take the water at any time, without compensation to 
Lord in respect of the injury to that land. 1 ord's in- 
sisting upon compensation in respectof ether land would 
not Imve interfered with the operation, or the ' com- 
pleteness of the saving in respect of this land ; but 
for the saving, the Crown must have paid two 
compensations, or made agreements in respect of 
two rights : now it is free as to the one, and has only 
to compensato the other. 

On these grounds their Lordships will advise her 
Majesty that the judgment of the Court below ought 
to be reversed, in resp^^ oC the sum of i72(X), by 
which amount the ^tna^M of the appeUant ousht to 



l/(^t 





Bmoias nr B^lwqo. 
Jto^ tht fell Omit* 

irr.AtKWf ¥. mnnuii^^n 
Tliti i m in npyliffiti irn ^ nl^ *i^«^ linrii i 
fbfOMtioa agtintt tlie dfllbndant, a dktrie^ 
^^- IDV not hatll« n^MNi Um biilli«f dM « 

Kt. Wiw^ ff ii w d ia fspipofiof thf rate* nd tbe 
8oliiUoi-<i«nml thowBd e«n« MBiiBat it. 

TlM f SNtlOA fMUjr l»VOl«d In this flUO WM «ft tO 

Hm iUMtiamtoi of te Begtotimtioa Aet. B7 this 
AetvtfM B^{iilrar»GflMnl wit enpowwoA to dnw 
up oiftoinfonM of rngtestiom wKieh, when tppioyod 
bj ih» Qovemor-Qtaeiml, beeime bmdiiig upoa 
Ml piitiM, Baftintbt i»nu-i8iaed fof thaTegtstn- 
tloa td Unha itoa w«ra a aambor d^quattiooa having 
no nalnn& nltvanaa to <ha birth itadf, bnt to tha 
panma* anaaatan, to iMttir aansHW &o. It wae 
oontndatf that ki daviaiiig and.appaoTing theaa inala- 
' Tant and iaqniattoiial qoeations, both the Registraz- 
Ganenl and the Oovaraaf^Oanand had axoaadod their 
powan under the atatnta. The preeent applioent had 
MUned to fill np the xaaHrtration form in many of 
tha|« MurtiuulMa , bat afill inaiatad that tiia birth 
ahooU W lagiaiered* The depnty-cagiatrar raAised. 
npoHlhagroand that, nntU the whole of the parties* 
Im had been given, there waa not aneh a 
•*dwB notiea" within thn maaoteg of tha Aal 
aa wonid oompel him to regiater the birth. 
It wna nnderatood that th*9eanae had formed the aab« 
Jealiof a good deal of eotreapondfnoa with the Begta« 
tmr«Qene«a], and had been the oeeaaion of n taCnranoe 
to the Crown Law offloera. 

no Oomrt h^d thai, alchong h thaia parOealara did 
not aeem natorallT to haTe anything whatever to do 
vrith the regiaftratm of a birth, the terma of tha Aet 
ware eneh aa to riMw that'a power to ezaot anoh in* 
fanution hid been oontempMted by the Leglalattixe. 
Tha Ohief JTnitioa thonght the depnty-regiatnr ought 
to have reglatered tha birOi nnon aaah lidbrmatiop; ^ 
and with aitch partfcnlari as haa been effoidod to him, 
bnt the other membeia of the Court vrare of opinion 
thatr until the whole of tne information had Veen 
Ihmiahed, tha ofEeer waa not bound to register. This 
rule must therefore be dtsehaiqs^ 

A queation now aroae, aa to wfaatiier ooats sliould be 
allowed, this laspondent here having baendefisnded 
by the Crown. Their Honors allowed eoats, Mauae 
ue party here was not really the. Ctown, hut a anbor- 
dukate^oer. and ^ere was no rasaon why tha Crown 
lAir Omoers should not gat ooats !n suoh a otsa, ai it 
was no part of their duty to defend matten of this 
nature. The respondent would have had indivi- 
dually to bear the penalty, if the application 
had succeeded. The question which had been 
dedlded was one of eonsiderable difficulty, 
and ihefo waa no impropriety whatever in the 
oonduct of the a^Uoant in h%nog raised it. T7poa 

Su^pnnoipleitwas natural that heshoalddo ao. 
lut Ue point having been dedded against him, joatice 
to the respondent required that the usual oonsequence 
^ the ooats going to the sucoessfol partv ahoi^d not 
be here departed from. * 




\ lUBTINB V. M0LZ.OT ▲NOAXOTHmT 

: This was an sppliisstion, upon nbtioe, for an order of 

the .Gk>iirt to pzeyent Archdeseon M*Encroe from 

«oining in as defonda&t in An action of ejectment, upon /^ CL J^ 

the plea of his being the landlord of the parties against lA^Vf'^^^y ' 

irb<Sa the action was brought. *^\, 

Ur. Stephen appeared in support of the motion* and Q^^,jx^..-^ 
lb. Blake shewea cause against it. ^^^^^c^ ]^ 

The plaintiff in this suit-^Nibholas Deyine— 
elutned as the heir*at-law of one Edward Deyine, de- 
oeased, by whom it was averred a lease of the /ecut mi 
^— certun lands at Appin — ^had been granted to the 
present defendants. The Arehdeaeon daimed, as the 
lew owner and lessor of tlus land, to defend the title 
of his tenants. He had purchased it, he said, of the 
triie'Owner, John Devine, who derived his title as the 
heir-at-law of Uie late Nicholas Derine of Burran 
7arm, and by whom a lease had been, granted to the 
parties suedi The late Bdward Define was 
only, he arerred, the uncle and agent of 
John Devine, and had nerer claimed during 
Ills Ufetime to have any title of his own. 
It wss asserted that the lease relied upon by the pre- 

Sent plaintiff was, in fact, a forgery. The ground of 
he present api^cation was "Siat this conflict of the 
ilandlord's title mvolTed questions of faot which it was 
far a lury'to determine, and those questions eould be 

Siually as well raised by the lessees. The plaintiff 
aimmg as' landlord, the Afolloys eould not dispute his 
iitle if he was really so. but could raise this Question 
^forgery. If the plaintiff could establish hiis title, 
• lessees must tHim out, and the Archdeacon, if he' 
imedthefee, must come in by action oi ejectment. 
I the other haiid, it was contended that 
-MMi ' fcKU e?idenoe of the Archdeaoon 
,%inff the true landlord, was sufllcient 
auow of his eorains in to defend, and any estoppel 
hloh was good agamif the tenant would be good 
against him also« so that the plaintiff could not be 
/rqudiced. Xbe ncfe flict of tbeve being stetements 
on oath that lie «0«f the landloid, was sufficient jM'tsHi 
AwM eridence of his right to come in and deiinid. 
' The Court dismissed the application with costs. 






: 8UPB11EB 0omiT.^7£xiax,, 

^ — ..^ ,#«.> M • _^.8irTnre« nr Baxoo. * 

ave^tke Chief Jeitloe and ICr. jQstfoe OibklBsea. 
mar, onttuz uooxxi ov exm. t. saw aha 
^PM< iws a flemn ryBr to a plea, the pltfnlUi; i 
waaMAte rieoiTer owtate saaas of maa«rwhkli t 

aethjigsiBtWdW 

S?l? *S?*^****'»**^P««*»«' ■eetfeoBof tbelnidl. 
jS1 _ 7i_"* P^ now demwrredto eetap as one groand df 
Mbm ths iceoBd porlloii of tbe saiaa Mettoo. aUmrimff 

twtffln-wae tawirn. eJOMr to the inaeitit «r 4 thedetaSUsk 
SLf?!?!? ^^•S ♦'^iP*!^ *>Wf *hta Uttar part ©f fiS 

S^glgj;^^^^ the tormer p.^ 




'^"•''^^oit, adhering to ita deeidon ia wn«n, aaigBeiu Aa.» r. 
>d8«ptember iMt, hdd that Se plea inrnr^ • 




lJAtS2y?iy'^^W»***'*»^*"~ ^- Beattle, aa read 

g S*g ^^g>,Pr ^^iL W*;^ oontomplatod eeqnaetntlng/the 

Si/SSiLSLSSi*^ PfJ!^ BntUreUtee only topaynkeata 
■aae «Mr fleqeeetnttmi. nsd before oottea or koMrledae iheiHiL 

u^S!:iS^^xS^si^r**>>»^vS^ i^it-tt-tto. art., 
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